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MEMORANDA. 


Judge  SERGEANT  did  not  sit  in  the  case  of  Bleakley's  Estate, 
having  been  of  counsel  with  one  of  the  parties. 

The  CHIEF  JUSTICE  and  Judges  ROGERS  and  SERGEANT,  did  not 
sit  in  the  case  of  Willing  v.  The  Baltimore,  &c.,  Railroad  Co.: 
being  interested  in  the  stock  of  the  company. 


NOTE. 


REFERENCES  to  Mr.  P.  FRAZER  SMITH'S  Eleventh  Volume 
•will  be  found  in  this  and  the  remaining  volume  of  these  Reports. 

J.  S. 
October  1,  1870. 

THE  work  done  by  Mr.  SWORD  on  the  former  edition  of  this 
Report,  is  distinguished  from  that  done  by  the  undersigned  on 
this  edition,  by  parallel  (||)  lines  prefixed  to  the  latter. 

I.  TYSON  MORRIS. 
Philadelphia,  Dec.  12,  1884. 
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CASES 

THE   SUPREME  COURT 

PENNSYLVANIA. 


EASTERN  DISTRICT— DECEMBER  TERM,  1839. 


[PHILADELPHIA,  1839.] 

Kiddle  against  Welden.1 

IN    ERROR. 

The  goods  of  a  boarder  are  not  liable  to  be  distrained  for  rent  due  by  the 
keeper  of  the  boarding-house. 

THIS  was  a  writ  of  Error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of 
replevin  brought  by  John  S.  Riddle,  against  Washington  Welden, 
for  certain  articles  of  furniture. 

On  the  trial  in  the  court  below,  the  jury  found  the  following 
facts  as  a  special  verdict : 

"  That  the  defendant  was  the  bailiff  of  James  Simpson  at  the 
time  of  the  distress.  That  there  was  due  to  the  said  James  Simp- 
son from  the  said  Mary  Harrison  for  rent  in  arrear,  at  the  time  of 
the  *said  distress,  of  the  premises  in  question,  the  sum  of  r*-in 
one  hundred  and  forty-six  dollars  and  fifty  cents,  with  six  *• 
dollars  and  sixty -nine  cents  interest ;  in  all  one  hundred  and  fifty- 
three  dollars  and  nineteen  cents. 

That  the  said  Mary  Harrison  kept  a  boarding  house.  That  the 
said  plaintiff  boarded  with  her — and  that  the  articles  enumerated 
in  the  declaration  were  the  property  of  the  plaintiff,  and  were  in  the 

1  This  and  the  three  following  cases  were  argued  and  adjudged  at  the 
March  Term  last,  but  the  opinions  were  not  received  in  time  for  insertion  in 
the  4th  volume. 
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two  rooms  occupied  by  Mr.  Riddle  as  a  boarder ;  and  that  at  the 
time  these  goods  were  distrained  there  were  other  goods  in  the  house 
belonging  to  the  said  Mary  Harrison,  of  sufficient  value  to  pay  the 
said  rent  in  arrear. 

If  upon  the  above  facts  the  court  shall  be  of  opinion  in  favor  of 
the  plaintiff,  then  they  find  for  the  plaintiff,  and  assess  damages  at 
twenty-five  dollars.  But  if  the  court  shall  be  of  opinion  in  favor 
of  the  defendant,  then  they  find  for  the  said  defendant,  and  that  the 
sum  of  one  hundred  and  fifty-three  dollars  and  nineteen  cents,  is 
due  from  the  said  Mary  Harrison  to  the  said  James  Simpson,  for 
rent  in  arrear  and  interest." 

The  District  Court  rendered  judgment  on  this  verdict,  in  favor 
of  the  defendant;  upon  which  the  plaintiff  took  this  writ  of 
error. 

Mr.  ITazlehurst,  for  the  plaintiff  in  error. 

1.  It  was  a  rule  of  the  feudal  law  that  "  the  landlord  had  a  right 
to  distrain  the  goods  of  a  stranger."     At  that  time  chattels  were 
of  little  value — while  from  the  peculiar  character  of  the  relation 
between  the  lord  and  his  vassal,  such  a  rule  was  necessary  to  pre- 
vent the  former  from  being  defeated  of  his  services  by  the  interfer- 
ence of  a  stranger.     No  such  reason  exists  at  this  day ;  and  that 
there  is  a  disposition  to  relax  the  severity  of  the  old  rule,  it  is  only 
necessary  to  refer  to  the  cases  decided  in  Westminster  Hall  since 
the  revolution :  Oilman  v.  Elton,  3  Brod.  &  Bingh.  75,  s.  c.  7  E. 
C.  L.  R.  355 ;  Thompson  v.  Mashiter,  1  Bingh.  283,  s.  c.  8  E.  C. 
L.  R.  325;  Fisher  v.  Algar,  2  Carr.  &  Payne  374,  s.  c.  12  E.  C. 
L.  R.  179 ;  Brown  v.  Shevill,  2  Ad.  &  E.  138,  s.  c.  29  E.  C.  L. 
R.  51.     Things  delivered  to  a  person  exercising  a  public  trade,  to 
be  carried,  wrought,  worked  up  or  managed  in  the  way  of  his  trade 
or  employment,  are  privileged  from  distress.     The  particular  kind 
of  trade  or  occupation  is  not  mentioned,  nor  is  the  degree  of  care 
or  labor  to  have  any  thing  to  do  with  the  application  of  the  rule. 
The  privilege  is  for  the  trade  or  employment  of  the  tenant. 

2.  The  most  plausible  argument  in  favor  of  the  landlord  is,  that 
inasmuch  as  he  has  given  credit  to  a  visible  stock  on  the  premises, 
he  should  have  recourse  to  that.     How  is  it  where  the  kind  of  bus- 
iness of  the  tenant  is  such  as  to  bring  home  to  the  landlord  the 
knowledge  of  the  fact,  that  the  property  on  his  premises  is  there 
*ll~l     *necessarily  from  the  very  nature  of  the  business  for  which 

he  has  leased  it.  Is  he  to  use  his  premises  as  a  decoy  ? 
When  the  law  gives  to  the  landlord  the  property  on  the  premises, 
it  does  not  mean  that  he  can  distrain  for  the  property  which  comes 
in  the  way  of  the  particular  business.  It  has  been  said  by  the  Court 
of  Exchequer,  that  the  privilege  exists  only  where  the  common 
presumption  is,  that  the  goods  belong  not  to  the  owner  of  the  house 
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but  to  his  customers.  Wood  v.  Clark,  1  Cromp.  &  J.  497,  cited  in 
29  E.  C.  L.  R.  51.  When  the  course  of  business  must  of  neces- 
sity place  the  tenant  in  the  possession  of  the  property  of  his  custo- 
mers, the  same  is  exempted.  The  landlord  is  supposed  to  know 
the  purposes  for  which  his  house  is  let ;  and  being  for  his  interest 
he  is  considered  to  have  waived  his  privilege.  It  is  for  his  interest, 
because  the  price  of  exemption  is  paid  by  the  tenant  to  the  land- 
lord in  the  shape  of  an  enhanced  rent :  Sims  v.  Brown,  17  S.  & 
R.  139. 

Mr.  Perkins,  for  the  defendant  in  error. 

By  the  common  law  all  the  movable  things  in  general,  which 
may  be  found  upon  the  demised  premises,  may  be  taken  under  a 
distress  for  rent,  whether  they  be  the  property  of  the  tenant  or  of 
another-  person :  Comyn's  Landlord  and  Tenant  382  ;  Woodfall's 
L.  and  T.  349  ;  Crozer  v.  Thomlinson,  Barnes  472 ;  Parslow  v. 
Cripps,  Comyn's  Rep.  205  ;  Salk.  250,  n. ;  Fowkes  u.  Joyce,  2 
Lutw.  1161 ;  3  Lev.  260;  Francis  v.  Wyatt,  1  Wm.  Blk.  483  ;  s. 
c.  3  Burr.  1489  ;  Gorton  v.  Falkner,  4  T.  R.  565.  The  same 
general  rule  obtains  in  New  York  :  Spencer  v.  McGowan,  13 
Wend.  256  ;  4  Am.  Com.  L.  494.  In  South  Carolina  :  Himely 
v.  Wyatt,  1  Bay  102.  And  has  been  recognised  and  adopted  by 
the  courts  of  this  state :  O'Donnell  v.  Seybert,  13  S.  &  R.  57  ; 
Weidel  v.  Roseberry,  Id.  180  ;  Kessler  v.  McConachy,  1  Rawle 
435 ;  Marley  v.  Dupuy,  2  Whart.  166.  And  by  the  Act  of  As- 
sembly of  21st  March  1772,  which  speaks  of  the  tenant  or  owner 
replevying  goods  distrained  for  rent ;  Purd.  Dig.  870.  The  seventh 
section  of  the  same  act,  page  772,  extends  the  privilege  of  the 
landlord  and  allows  him  to  distrain  things  exempt  by  the  common 
law.  No  disposition  has  been  manifested  by  the  legislature  to 
extend  the  exceptions  ;  but  on  the  contrary  the  tendency  is  to 
diminish  them. 

The  exceptions  are  as  old,  and  almost  as  well  settled  as  the  rule 
itself.  At  common  law,  three  descriptions  of  goods  are  exempt 
from  distress  absolutely.  1.  Fixtures.  2.  Things  delivered  to  a 
person  exercising  a  public  trade,  to  be  carried,  wrought,  worked 
up,  or  managed  in  the  way  of  his  trade.  3.  Sheaves  of  corn. 
Two  descriptions  of  things  are  exempt  sub  modo  ;  and  only  in  case 
there  are  other  goods  on  the  premises  sufficient  to  answer  the  dis- 
tress. These  are,  1.  Beasts  of  the  plough  and  instruments  of 
husbandry.  2.  Tools  of  a  man's  trade.  3.  Bla.  Com.  7 ;  Simp- 
son v.  *Hortop,  Willes  512 ;  s.  c.  19  Law  Library  140  ;  p- ~ 
Smith's  Selection  of  Leading  Cases ;  Gilman  t;.  Elton,  3 
Brod.  &  Bing.  75,  7  E.  C.  L.  R.  355 ;  Thompson  v.  Masiter,  1 
Binn.  283,  8  E.  C.  L.  R.  324  ;  Matthias  v.  Mesnard,  2  C.  &  P. 
353,  12  E.  C.  L.  R.  166 ;  Brown  v.  Shevill,  2  Ad.  &  El.  138,  29 
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E.  C.  L.  R.  51 ;  Fentdn  v.  Logan,  9  Bing.  676,  23  E.  C.  L.  R. 
416  ;  Wood  v.  Clark,  1  Tyrwh.  314,  s.  0.  1  Cr.  &  J.  484 ;  Mus- 
pratt  v.  Gregory,  1  M.  &  W.  633 ;  Brown  v.  Sims,  17  S.  &  R. 
138. 

The  goods  distrained  in  this  case  if  exempt,  are  so  absolutely  ; 
as  they  are  not  embraced  in  either  of  the  second  class.  That  part 
of  the  special  verdict  therefore,  which  finds  that  there  were  other 
goods  on  the  premises,  is  mere  surplusage,  and  can  have  no  legal 
effect  in  the  decision  of  this  case.  The  only  exception  that  can  be 
supposed  to  embrace  them  is  the  second  of  the  first  class :  things 
delivered  to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  worked  up,  or  managed  in  the  way  of  his  trade.  Keep- 
ing a  boarding-house  cannot  be  called  a  trade.  Nor  is  it  any  part 
of  the  business  of  a  boarding-house  keeper  to  receive  furniture. 
Her  business,  even  if  decided  to  be  a  trade,  is  to  receive  guests 
and  supply  them  with  food  and  lodging  ;  but  it  forms  no  part  of 
her  business,  as  the  keeper  of  a  boarding  house,  to  receive  and 
take  care  of  the  furniture  of  third  persons.  It  may  have  been 
convenient  for  both  parties  that  the  plaintiff  should  furnish  his  own 
rooms;  and  by  doing  so,  it  could  be  but  a  gratuitous  bailment 
of  the  furniture  to  her.  Woodfall  355,  has  this  very  case  ;  goods 
in  a  furnished  room.  Lord  Abinger,  in  Muspratt  v.  Gregory,  says : 
"  Looking  at  every  one  of  the  cases  in  which  the  exception  has 
been  acknowledged  or  established,  it  will  be  found  that  the  trade 
itself  consists  in  dealing  with  other  men's  goods."  Alderson,  B., 
in  the  same  case,  though  he  extends  the  meaning  of  "  managed," 
as  defined  in  Simpson  v.  Hartop,  yet  restricts  it  to  the  working  up 
goods  from  an  unwrought  state  as  a  manufacturer ;  and  to  the 
dealing  with  goods  as  an  article  of  trade  in  their  original  or  wrought 
state  as  articles  of  commerce.  Mrs.  Harrison,  therefore,  exercised 
no  public  trade  within  the  meaning  of  the  exception  ;  nor  did  she 
manage  these  goods  in  such  a  sense  as  the  law  says  shall  exempt 
them  from  distress. 

Mr.  Holcomb,  in  reply. 

In  Gisbourn  v.  Hirst,  Salk.  250,  it  is  said,  that  "  goods  deliv- 
ered to  a  person  exercising  a  public  trade  or  employment  to  be 
carried,  wrought,  or  managed  in  the  way  of  his  trade  or  employ, 
are  for  that  time  under  a  legal  protection,  and  privileged  from  a 
distress  for  rent."  The  keepers  of  boarding-houses  are  persons 
exercising  a  "  public  employment."  It  is  generally  their  only 
occupation :  they  make  their  living  and  support  their  families  by 
it.  They  live  by  the  public  patronage,  which  they  often  solicit 
*131  tnrough  advertisements  *in  the  newspapers,  and  by  having 
signs  up.  Hardly  any  employment  is  more  public.  Again, 
the  goods  of  their  guests  are  received  for  the  purpose  of  being 
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"  managed."  From  the  time  they  are  brought  upon  the  premises 
the  guest  has  nothing  to  do  with  them  in  the  way  of  managing 
them.  They  are  taken  care  of,  cleaned  and  managed  by  the  host 
or  his  servants.  This  case  then  comes  literally  within  the  excep- 
tions established  almost  as  early  as  the  rule  itself.  But  the  recent 
cases  have  gone  still  further.  In  Gilman  v.  Elton,  it  is  intimated 
that  "the  public  convenience  and  advantage,"  are  to  determine 
whether  in  the  particular  case  the  landlord  shall  have  his  right  of 
distress  as  against  the  goods  of  a  stranger.  The  English  decisions 
profess  to  put  the  exceptions  on  the  ground  of  "  the  benefit  to 
trade."  But  they  have  held  that  an  ox  of  a  butcher  at  a  neighbor- 
ing slaughter  house  was  exempt ;  Brown  v.  Ellis.  The  business 
of  a  butcher  has  very  little  to  do  with  "  trade"  in  its  more  general 
acceptation,  and  certainly  no  more  to  do  with  it  than  the  business 
of  a  boarding-house  keeper  has.  But  I  take  it,  it  is  rather  "  the 
public  advantage  and  convenience,"  without  reference  to  the  par 
ticular  trade  or  employ,  that  should  form  the  exception.  In  Brown 
v.  Sims,  a  very  sound  rule  is  laid  down  by  the  Chief  Justice  in 
these  words,  and  I  invoke  the  doctrine  as  applicable  to  this  case. 
"  Where  the  course  of  the  business  must  necessarily  put  the  tenant 
in  possession  of  the  property  of  his  customers,  it  would  be  against 
the  plainest  dictates  of  honesty  and  conscience,  to  permit  the  land- 
lord to  use  him  as  a  decoy,  and  pounce  upon  whatever  should  be 
brought  within  his  grasp,  after  having  received  the  price  of  its 
exemption  in  the  enhanced  value  of  his  rents."  It  can  never  then 
be  permitted  to  a  landlord  to  take  the  property  of  his  tenant's 
guests  to  pay  that  tenant's  rent.  The  landlord  does,  in  the  case  of 
renting  his  house  for  a  boarding-house,  actually  receive  in  the 
"  enhanced  value  of  his  rents,"  the  price  of  any  such  exemption. 
It  is  well  known  that  a  house  will  rent  for  a  boarding-house,  in  a 
suitable  location,  for  a  higher  price  than  could  be  got  for  it,  for  any 
other  purpose.  Would  it  not  be  monstrous  to  allow  the  landlord  to 
resort  to  the  private  property — the  little  articles  of  comfort  and 
convenience  of  the  boarder  who  pays  the  price  of  his  board  to  the 
tenant,  and  thereby  enables  the  landlord  to  ask  and  receive  a  large 
rent  for  his  house  ?  All  the  analogies  are  in  favor  of  exempting 
the  goods  of  a  boarder.  Instance  the  case  of  goods  at  an  inn.  Now 
it  must  be  conceded,  that  these  are  exempt,  and  yet,  in  what  do  our 
boarding-houses  differ  from  inns  ?  Many  of  them  in  no  particular 
but  in  the  absence  of  a  bar.  Again  horses  at  livery  are  exempt : 
Youngblood  v.  Lowry,  2  McCord  39,  as  are  also  carriages,  harness, 
&c.,  on  the  premises.  Then  if  a  man  gets  his  horse  boarded  or 
kept,  the  landlord  cannot  take  the  animal  or  any  property  the 
owner  may  have  there  to  use  in  connection  with  his  horse,  but  if 
the  same  individual  hires  board  for  himself,  any  *articles  he  p-.  ^ 
has  with  him  for  convenience  and  use,  and  such  articles  •- 
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particularly  in  the  case  of  families  at  board,  are  often  indispensable, 
shall  be  liable  to  distress !  Reason  and  justice,  as  well  as  all 
analogies  to  be  drawn  from  the  authorities,  are  opposed  to  such  a 
view. 

The  cases  cited  on  the  other  side  are  clear  and  full  as  to  the  gen- 
eral right  of  the  landlord  to  distrain  all  property  found  on  the 
premises.  But  the  cases  establishing  the  exceptions  are  also 
equally  full  arid  equally  clear,  and  no  authorities  have  been  cited 
that  conflict  with  Gilman  v.  Elton,  and  Brown  v.  Sims  ;  which 
cases  establish  the  law  as  it  is  at  this  day,  both  in  Westminster 
Hall,  and  in  Pennsylvania.  The  rule,  even  subject  to  the  excep- 
tions, has  little  in  reason,  justice,  or  common  honesty,  to  recom- 
mend it.  The  preference  of  the  landlord  as  between  himself  and 
the  tenant,  over  all  other  creditors — the  baker  who  supplies  the 
family  with  bread,  the  physician  who  attends  them  in  sickness — 
is  hard  enough.  But  it  cannot  be  permitted  to  him,  in  his  charac- 
ter of  landlord,  to  take  the  goods  of  a  stranger,  when  there  are 
other  goods  on  the  premises  sufficient  to  pay  the  rent :  Fenton  v. 
Logan,  23  E.  C.  L.  R.  416.  As  to  the  remark  that  boarders  need 
not  necessarily  have  goods  on  the  premises,  I  reply,  that  in  point 
of  fact,  they  almost  always  have ;  and  that  it  is  the  supposition 
that  guests  at  an  inn,  would  have  property  there,  that  first  induced 
the  exception  in  their  favor.  I  say  in  the  latter  case,  the  fact 
denied  in  this,  is  assumed ;  and  upon  its  assumption  an  important 
class  of  exceptions  have  long  since  been  established.  None  will 
deny  that  a  boarder  would  not  be  quite  as  likely  to  have  goods  at 
his  boarding-house  as  a  guest  would  to  have  them  at  an  inn.  The 
authorities  and  all  the  analogies  to  be  drawn  from  them  are  in  favor 
of  making  the  goods  of  a  boarder  at  a  boarding-house  exempt  from 
distress  for  rent. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  case  submitted  by  this  verdict  falls  distinctly 
within  the  principle  of  Brown  v.  Sims,  17  S.  &  R.  138,  that,  for 
the  benefit  of  trade,  a  thing  put  upon  rented  premises  by  a  customer 
in  the  way  of  the  tenant's  business,  is  privileged  from  distress.  The 
principle  is  a  growing  one,  and  embraces  every  case  which  can  be 
brought  at  all  within  it.  It  sprung  from  necessity  in  the  first 
instance,  and  began  with  the  exemption  of  a  guest's  effects  at  an 
inn,  because,  as  it  was  said  the  innkeeper  is  bound  to  receive  them  ; 
and  the  privilege  was,  for  that  reason,  very  strangely  thought  to  be 
that  of  the  innkeeper  himself.  Were  it  a  benefit  for  him  to  prevent 
the  lessor  from  getting  the  rent  from  a  stranger,  there  would  be 
something  like  reason  in  conceding  it  to  him  in  compensation  of 
his  duty  to  receive  those  who  favor  him  with  their  custom  ;  but 
being  answerable  to  them  for  their  effects  in  his  charge,  he  can 
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neither  gain  nor  lose  by  their  exemption ;  for  its  supposed  effect 
*in  the  attraction  of  custom,  being  as  fully  enjoyed  by  his  p^-.  ^ 
competitors,  can  no  more  benefit  him  than  could  the  want  *- 
of  it  prejudice  him.  The  guest  voluntarily  puts  his  property 
within  the  sphere  of  the  lessor's  authority  ;  and  the  inability  of 
the  tenant  to  prevent  it,  being  a  matter  with  which  the  lessor  has 
no  concern,  ought,  in  reason,  no  more  to  affect  him  than  if  the 
reception  were,  in  point  of  law,  as  it  is  in  point  of  fact,  a  matter  of 
mutual  consent.  If  the  privilege  be  the  tenant's,  it  is  a  barren  one, 
for  it  would  poorly  compensate  the  weight  of  his  legal  obligation  if 
that  were  a  burthen  to  him  ;  and  if  it  be,  as  it  undoubtedly  is,  the 
guest's,  it  must  stand  on  some  other  principle.  Perceiving  this,  we 
are  told  that  the  goods  are  privileged  because  they  are  at  the  inn 
by  the  authority  of  the  law.  What  magic  is  there  in  that  ?  It 
was  said  by  counsel  in  a  case  presently  to  be  noticed,  that  it  would 
be  absurd  for  the  law  to  give  a  guest  a  right  to  put  his  cattle  into 
the  stable  of  an  inn  and  at  the  same  time  to  give  the  lessor  of  it  a 
right  to  take  them  out.  But  whatever  be  its  impolicy,  the  absurdity 
of  it  is  not  very  apparent.  Knowing  the  consequences,  he  would 
put  them  in  at  his  peril  ;  for  though  the  innkeeper  would  be  bound 
to  respect  the  immunities  of  hospitality,  it  follows  not  that  every 
one  else  would  be  bound  to  do  so.  His  effects  would  certainly  not 
be  in  the  custody  of  the  law ;  nor  would  they  be  at  the  inn  any 
more  by  its  authority,  than  would  the  person  of  the  owner  who 
could  not  oppose  the  privilege  of  the  place  as  a  bar  to  seizure  of  it 
in  execution.  In  fact  his  right  to  enter  and  use  the  inn  for  his 
accommodation,  stands  on  the  footing  of  his  legal  right  to  enter  and 
use  his  own  house  which  is  his  castle,  and,  in  other  respects,  more 
highly  privileged.  It  is  his  own  while  he  uses  it ;  and  Falstaff 
speaks  with  legal  precision  when  he  demands,  "  Can  I  not  take  mine 
ease  in  mine  inn?"  A  legal  authority  to  enter  a  place  makes  it 
not  a  sanctuary  if  every  one  else  has  the  same  authority  to  enter 
it;  indeed  the  sanctity  of  a  man's  house  into  which  he  has  an 
exclusive  right  to  enter,  exempts  not  the  furniture  of  it.  Were  the 
authority  to  enter  the  true  foundation  of  the  privilege,  it  would 
rest,  with  us,  on  a  very  questionable  principle ;  for  I  am  not  aware 
of  any  decision  by  an  American  court  that  an  innkeeper  is  bound 
in  all  cases  to  entertain  a  guest  against  his  will ;  and  a  practice  to 
the  contrary  is  universal.1  There  certainly  may  be  instances  of 
such  grievous  hardship — for  instance  in  a  capricious  rejection  of  a 
traveller  at  nightfall  when  other  accommodations  cannot  be  had — 
as  to  make  the  public  invitation  held  out  by  the  sign-post  a  fraud 
in  the  particular  instance  ;  but  an  action  for  it  must,  I  should  sup- 
pose, be  maintained  on  the  special  circumstances  of  the  case  rather 

1  U  See  Commonwealth  v.  Mitchell,  2  Pars.  431.|| 
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than  on  any  inflexible  rule.  Not  however  to  insist  on  that,  we  are 
at  a  loss  for  a  reason  why  there  should  be  a  difference  as  to  the 
nature  of  the  privilege,  betwixt  goods  at  an  inn  and  an  ox  at  the 
shambles,  corn  at  a  mill,  merchandize  in  a  warehouse,  or  any  other 
J),1  £-1  member  of  the  class  whose  exemption  *is  founded  conces- 
sively, not  on  a  supposed  obligation  of  the  tenant,  but  on 
public  convenience  merely.  The  truth  seems  to  be  that  the  exemp- 
tion of  goods  at  an  inn,  being  of  the  first  necessity,  led  the  way  to 
the  exemption  of  things  privileged  for  the  encouragement  of  trade, 
before  the  reason  which  gave  birth  to  it  was  understood ;  and,  as  in 
cases  of  physical  phenomena  uninvestigated  in  the  relation  of  cause 
and  effect,  the  first  thing  which  served  for  an  explanatory  principle 
was  laid  hold  on  that  presented  itself.  But  since  a  necessity  for 
the  same  exemption  has  been  unfolded  by  experience,  in  cases  which 
admit  of  no  such  principle,  it  has  become  evident  that  there  is  a 
better  one  than  that  which  assumes  the  innkeeper's  obligation  to  be 
the  foundation  of  it ;  and  what  other  can  there  be  but  that  of  public 
convenience,  which,  though  text  writers  have  adhered  to  the  original 
distinctions  in  the  management  of  the  subject,  is  broad  enough  to 
cover  the  whole  ground  ?  That,  and  not  the  duty  of  the  innkeeper, 
being  the  principle  of  exemption,  how  is  a  lodging  house  to  be  dis- 
tinguished, for  the  purposes  of  the  argument,  from  an  inn  ?  There 
is  much  sound  reason  in  the  opinion  delivered  in  Youngblood  v. 
Lowry,  2  McCord  R.  139,  which  is  as  appropriate  to  a  lodging 
house  here  as  it  was  to  a  livery  stable  there ;  for  it  would  be  an 
anomally  were  a  guest's  cattle  exempt  at  the  one,  if  his  baggage  were 
not  so  at  the  other.  Indeed  the  difference  between  a  lodging  house 
and  an  inn,  consists  mainly,  in  this,  that  the  keeper  of  the  former 
is  not  a  licensed  retailer  of  liquors — a  fiscal  peculiarity  merely — 
and  that  the  guests  are  not  so  transient.  It  is  said  by  text  writers, 
however,  that  the  privilege  even  of  an  inn  extends  not  to  a  perma- 
nent lodger  because  he  is  substantively  a  tenant ;  and  for  this,  the 
apocryphal  case  of  Francis  v.  Wyatt  is  cited,  in  which  nothing  of 
the  sort  was  adjudged :  for  though  it  was  asserted  by  counsel  that 
the  plaintiff  had  taken  the  coach-house  for  a  year — a  fact  that  would 
have  concluded  him  had  it  been  found — the  judgment  was  rendered 
for  the  defendant,  as  appears  by  the  report  of  the  case  in  Sir 
William  Blackstone's  Reports,  because  the  price  of  keeping  the 
chariot  was  parcel  of  the  profits — a  ground  of  adjudication  which  is 
not  very  intelligible  indeed,  but  one  which  is  very  distinct  from 
undertenancy.  Granting,  however,  that  no  exemption  can  be 
claimed  by  an  undertenant  in  an  inn  or  elsewhere,  is  a  mere  lodger 
in  that  predicament  ?  In  the  first  place,  he  pays  for  lodging,  but 
no  rent.  Compensation  for  the  use  of  his  chamber  is  not  a  separate 
charge ;  nor  could  his  chattels  be  distrained  for  it,  or  anything  be 
recovered  of  him  in  an  action  for  use  and  occupation.  In  the  next, 
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he  has  no  terra  or  interest  in  the  place ;  for  though  a  chamber  is 
incidentally  assigned  to  him  among  the  appliances  of  the  tenant's 
business,  he  has  no  other  title  to  it  than   he  has   to  the   plate  off 
which  he  eats,  or  the  chair  on  which  he  sits  at  table  :  it  is  his  while 
he  uses  it,  but  another's  the  moment  he  relinquishes  it.     Why  then 
shall  not  the  public  nature  of  the  house  protect  his  *effects 
in  it?     Even  the  English  decisions  subsequent  to  Francis 
v.  Wyatt,  have  extended  the  principle  of  protection  to  all  cases  of 
public  convenience ;  and  there  is  no  reason  why  a  lodger's  apparel, 
escritoire,  or  other  matters  of  personal  comfort,  should  be  less  pro- 
tected by  the  publicity  of  the  house,  than  his  goods  are  by  the 
warehouse  in  which  they  are  deposited,  or  the  wharf  at  which  they 
are  landed.     The  keeping  of  a  boarding  and   lodging  house,  is  as 
distinctly  a  public  profession  here,  as  is  that  of  a  warehouse-man 
wharfinger  in  England ;  and  it  necessarily  has  the  same  incidents. 
It  was  asserted  by  counsel  in  Francis  v.  Wyatt,  as  the  argument  is 
given  in  Burrow's  Reports,  that  a  privilege  of  exemption  cannot  be 
sustained  on  the  foot  of  convenience  in  any  case;  but  subsequent 
decisions  prove  it  to  be  the  true  foundation  in  all  cases.     It  would 
not  be  less  prejudicial  to  the  public  than  unjust  to  the  owner,  were 
his  property  liable  to  be  seized  for  the  duties  of  those  through  whose 
hands,  in  the  current  of  the   world's  business,   it  must  pass.     If, 
then,  a  feudal  prerogative,  unjust  in  its  essence,  and  based  upon  a 
political  constitution  of  things  which  never  existed  here,  has  been 
so  far  restrained  in  England  as  to  get  rid  of  this  particular  oppres- 
sion, where   a  mitigated  infeudation   is  still  suffered  to  exist,   it 
ought  the  rather  to  be  so  here  where  land  is,  not  only  allodial,  but 
a  chattel   for  the  satisfaction  of  debts.     There  is,   therefore,  no 
reason  to  withhold  the  protection  of  the  modern  principle  from  the 
inmates  of  a  lodging-house. 

Judgment  reversed,  and  judgment  entered  for  the  plaintiff. 

Cited  by  Counsel,  6  Casey  290 ;  3  Grant  249. 

||  Referred  to.  Karns  v.  McKinney,  24  Smith  387,  and  a  classification 
covering  such  exemptions  announced,  viz.  :  where  the  tenant  in  the  course 
of  his  business,  is  necessarily  put  in  possession  of  the  property  of  those  with 
whom  he  deals,  or  of  those  who  employ  him.  At  common  law  a  piano  leased 
to  a  tenant's  wife  for  her  private  use,  was  distrainable  :  Kleber  v.  Ward,  7 
Norris  94,  s.  c.  6  W.  N.  C.  236.  Sewing  machines  intrusted  to  an  agent  to 
sell  on  commission,  are  not  distrainable  for  his  rent:  Howe  Co.  ».  Sloan,  6 
Norris  438,  s.  c.  6  W.  N.  C.  265.  As  to  distinction  between  a  boarder  and 
renter  of  rooms,  see  Lane  v.  Steinmetz,  9  W.  N.  C.  574  (C.  P.).  Furniture 
leased  by  the  boarder  to  the  tenant  and  not  in  the  use  and  necessary  to  the 
'  boarding  of  the  boarder,  qua  boarder,  is  not  exempt :  Jones  ».  Goldbeck,  8  W. 
N.  C.  533  (C.  P.).|| 
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Union  Burial  Ground  Society  against  Eobinson. 

IN   ERROR. 

In  the  year  1790  a  street  to  be  called  Washington  street  was  laid  out,  in 
pursuance  of  an  act  of  the  legislature,  through  part  of  the  District  of  South- 
wark.  The  street  was  never  in  fact  opened.  In  1828,  the  defendants,  who 
were  the  owners  of  a  piece  of  ground  over  which  Washington  street  had  been 
laid  out,  conveyed  to  the  plaintiff  a  lot  of  ground,  part  of  their  larger  lot,  de- 
scribing it  in  the  deed  as  "  containing  in  breadth  on  Prime  street/'  (which 
ran  parallel  with  Washington  street  and  north  of  it)  "  thirty-one  feet  four 
inches,  and  in  length  southwardly  between  parallel  lines  running  at  right 
angles  with  Washington  ssreet,  on  the  east  line  thereof  ninety-eight  feet  six 
inches,  and  on  the  west  line  thereof  seventy-three  feet  six  inches,  and  two- 
thirds  of  an  inch,  be  the  same  in  depth  more  or  less,  to  Washington  street, 
where  it  contains  in  breadth  east  and  west  thirty-one  feet ;  bounded  on  the 
north  by  the  said  Prime  street;  on  the  south  by  the  said  Washington  street 
as  the  same  may  hereafter  be  opened,  &c.  In  1834  an  act  of  the  legislature 
was  passed  to  vacate  and  annul  the  said  Washington  street :  Held,  that  the 
plaintiff  did  not  acquire  by  his  deed  a  title  to  any  part  of  the  soil  of  the 
said  street  and  consequently  was  not  entitled  to  recover  any  part  of  it  from 
the  defendants. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  eject- 
ment, brought  by  John  Robinsori  against  "  The  Union  Burial 
Ground  Society  of  the  City  and  County  of  Philadelphia." 

The  facts  upon  which  the  question  in  this  action  arose,  are  fully 
set  forth  in  the  case  which  was  stated  for  the  opinion  of  the  court 
below,  as  follows : 

"  It  is  agreed  that  the  Union  Burial  Ground  Society  aforesaid 
by  indenture  duly  executed  and  delivered,  dated  the  29th  day  of 
July,  A.  D.  1838,  granted  to  Joseph  Marshall,  in  fee  simple,  a  lot 
of  ground  thus  described  therein,  viz :  '  a  certain  lot  or  piece  of 
ground  composed  of  two  adjoining  lots  situate  on  the  south  side  of 
Prime  street,  in  the  District  of  Southwark,  and  county  of  Phila- 
delphia, beginning  at  a  distance  of  about  forty-seven  feet  westward 
from  the  west  side  of  a  new  street  lately  opened,  leading  from 
Prime  street  aforesaid  to  Federal  street,  and  parallel  with  Delaware 
Fifth  street,  called  Arabella  street,  containing  in  breadth  on  the 
said  Prime  street,  31  feet  4  inches,  and  in  length  southwardly,  be- 
tween parallel  lines,  running  at  right  angles  with  Washington 
*191  street'  on  tne  east  l*ne  *thereof,  sixty-eight  feet  two  inches, 
and  on  the  west  line  thereof,  seventy-three  feet  six  inches 
and  two-thirds  of  an  inch,  be  the  same  in  depth  more  or  less,  to 
Washington  street;  where  it  contains  in  breadth,  east  and  west,  31 
feet — bounded  on  the  north  by  the  said  Prime  street,  on  the  east 
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by  other  ground  belonging  to  the  said  party  of  the  first  part,  on 
south  by  the  said  Washington  street,  as  the  same  may  hereafter  be 
opened,  and  on  the  west  by  other  ground  belonging  to  the  said  party 
of  the  first  part,  intended  to  be  this  day  granted  and  conveyed  to 
Thomas  Bickerton  and  John  D.  Putron :  Being  part  and  parcel  of 
a  certain  lot  or  piece  of  ground,  which  Thomas  I.  Wharton  and 
Arabella  his  wife,  by  indenture  dated  the  llth  February  last  past, 
and  recorded,  &c.,  granted  to  the  said  party  of  the  first  part  in  fee 
simple,  together  with  all  and  singular  the  improvements,  ways, 
streets,  alleys,  passages,  waters,  water- courses,  rights,  liberties, 
privileges,  hereditaments  and  appurtenances  whatsoever,  thereunto 
belonging  or  in  any  wise  appertaining,  and  the  reversions,  remain- 
ders, rents,  issues  and  profits  thereof,  and  all  the  estate,  right,  title, 
interest,  property,  claim  and  demand,  whatsoever  of  them  the  said 
party  of  the  first  part,  in  and  to  the  same  and  every  part  thereof.' 
That  the  said  Joseph  Marshall,  and  wife,  being  in  possession  of 
the  said  lot  of  ground  under  the  said  deed,  by  indenture  endorsed 
upon  the  aforesaid  deed,  duly  executed  and  delivered,  dated  the 
twenty-second  day  of  July  1833 — granted  and  conveyed  the  same 
unto  the  plaintiff,  John  Robinson,  in  fee  simple,  describing  it  as 
follows  :  '  All  that  the  within  described  and  granted  lot  or  piece  of 
ground  composed  of  two  adjoining  lots,  situate  on  the  south  side  of 
Prime  street,  in  the  District  of  Southwark  aforesaid,  beginning  at 
the  distance  of  about  forty-seven  feet  westward,  from  the  west  side 
of  a  new  street  lately  opened,  leading  from  Prime  street  aforesaid, 
to  Federal  street,  and  parallel  to  Delaware  Fifth  street,  called  Ara- 
bella street,  containing  in  breadth  on  said  Prime  street,  thirty-one 
feet ;  and  in  length  or  depth  southwardly,  between  parallel  lines, 
running  at  right  angles  with  Washington  street,  on  the  east  line 
thereof,  sixty-eight  feet  two  inches,  and  on  the  west  line  thereof, 
seventy-three  feet  six  inches,  and  two-thirds  of  an  inch,  be  the 
same  in  depth  more  or  less,  to  Washington  street,  where  it  contains 
in  breadth,  east  and  west,  thirty-one  feet,  being  butted  and  bounded 
as  in  the  said  within  indenture,  &c.,  is  particularly  set  forth,  to- 
gether with  all  and  singular  the  improvements,  ways,  streets,  alleys, 
passages,  waters,  water-courses,  rights,  liberties,  privileges,  heredi- 
taments and  appurtenances  whatsoever  thereunto  belonging  and 
appertaining,  and  the  reversions,  remainders,  rents,  issues  and 
profits  thereof,  and  all  the  estate,  right,  title  and  interest,  property, 
claim  and  demand  whatsoever  of  them  the  said  Joseph  Marshall, 
and  Jane  his  wife,  of,  in  and  to  the  same." 

And  it  is  further  agreed  that  the  said  deeds  be  considered  before 
the  court  as  though  they  were  transcribed  in  full  upon  this  agree- 
ment. 

*That  the  said  John  Robinson  by  virtue  of  the  last  men-    r-  #9ft 
tioned  deed  entered  upon  the  aforesaid  lot,  and  still  remains    "- 
in  possession  of  it. 
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That  the  said  Washington  street  mentioned  in  the  said  deeds  as 
the  southern  boundary  of  the  lot  aforesaid,  was  laid  out,  of  the 
width  of  fifty  feet,  under  and  by  virtue  of  the  act  of  the  legislature 
of  Pennsylvania,  passed  the  29th  day  of  September  1787,  and  con- 
tained in  2  Smith  L.  435-6,  &c. ;  and  is  laid  down  in  a  certain 
chart  constructed  under  the  supervision  of  the  commissioners  ap- 
pointed by  the  said  act  of  the  legislature,  dated  in  the  year  1790, 
and  recorded  in  the  recorder's  office  for  the  recording  of  deeds  in 
the  City  and  County  of  Philadelphia. 

That  the  said  street  called  Washington  street,  remained  unopened 
in  the  possession  of  the  defendants,  and  was  vacated  in  the  year 
1834,  by  the  Commissioners  of  Southwark,  who  were  authorized 
by  the  act  of  the  legislature  passed  10th  April,  1834,  section  12,  to 
review  and  vacate  so  much  of  the  said  street  as  lay  between  Fourth 
street  and  the  Passyunk  road. 

Upon  the  said  vacation,  the  Union  Burial  Ground  Society  re- 
mained as  before,  and  are  still  in  possession  thereof.  That  notwith- 
standing the  laying  out  of  the  said  street,  the  Union  Burial  Ground 
Society  aforesaid,  had,  and  retained  possession  of  the  whole  or  so 
much  of  the  same  as  lay  beside  and  bounded  on  the  south,  the  lot 
described  above,  including  twenty-five  feet  adjoining  it,  for  the 
recovery  of  which  this  action  is  brought ;  and  that  they  still  are  in 
possession  thereof. 

If  the  court  upon  this  statement  of  facts  are  of  opinion  that  the 
right  and  estate  of  the  Union  Burial  Ground  Society  aforesaid,  to  the 
soil  of  so  much  of  the  said  Washington  street  (subject  to  the  right  of 
passage  in  the  public)  as  bounds  the  aforesaid  lot,  up  to  the  middle 
of  the  said  street,  passed  by  their  deed  to  Joseph  Marshall,  and 
from  Marshall  to  the  plaintiff  by  his  deed  aforesaid,  and  that,  there- 
fore upon  the  vacation  of  the  road,  one  half  adjoining  his  lot  up  to 
the  middle  of  the  road  became  the  property  of  the  plaintiff,  then  it 
is  agreed  that  judgment  be  entered  for  the  plaintiff,  as  if  upon  a 
special  verdict,  with  his  costs  of  suit. 

But  if  the  court  should  be  of  opinion  that  no  part  of  the  interest 
of  the  said  Burial  Ground  Society,  in  the  soil  of  the  said  highway, 
passed  to  the  said  Marshall,  by  their  deed  aforesaid,  or  that  it  did 
not  pass  from  the  said  Marshall  to  the  said  plaintiff  by  his  said 
deed  to  the  said  plaintiff,  then  in  either  case — it  is  agreed  that 
judgment  shall  be  entered  for  the  defendant,  with  his  costs  of 
suit." 

Upon  this  case  the  District  Court  gave  judgment  for  the  plain- 
tiff ;  whereupon  the  defendants  sued  out  a  writ  of  error  from  this 
court. 

Mr.  St.  G.  T.  Campbell,  for  the  plaintiffs  in  error,  referred  to 
the  acts  of  assembly  of  29th  September  1787,  10th  of  April  1834, 
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and  24th  February  1820,  and  cited  the  case  of  Seventeenth  Street, 
New  *York,  1  Wend.  262 ;  Case  of  Lewis  Street,  2  Id.  p91 
472 ;  Livingston  v.  The  Mayor,  &c.,  of  New  York,  8  Id. 
85  ;  Wyman  v.  The  Mayor  of  New  York,  11  Id.  486  ;  Cooke  v. 
Green,  11  Price  736  ;  s.  0.  5  Eng.  Exch.  Rep.  216 ;  Jackson  v. 
Hathaway,  15  Johns.  117 ;  Leonard  v.  White,  7  Mass.  6. 

Mr.  M'llvaine,  contra,  cited  3  Kent's  Commentaries  433  ; 
Storer  v.  Freeman,  6  Mass.  435  ;  Dunlap  v.  Stetson,  4  Mason 
365  ;  Harris  v.  Elliott,  10  Pet.  25  ;  Jackson  v.  Louw,  12  Johns. 
252. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — From  the  case,  as  stated,  it  appears  that  in  the 
year    1790,  a   street,   called    Washington,  of  fifty    feet  in  width, 
was  laid  out,  inter  alia,  through  land,  subsequently  acquired  and 
owned  by  the   plaintiffs  in  error,  lying  in   the   District  of  South- 
wark,  by  commissioners  appointed  for  that  purpose,  by  an  act  of 
the  legislature,  passed  the  29th  of  September  1787,  (2  Smith's  L. 
435).     This  street  was  never  opened  through  the  land  of  the  plain- 
tiffs   in  error ;  and  according  to  the  sixth  section    of  the  act,  it 
would  seem,  could  not  have  been  without  a  previous  order  made  and 
granted  by  the  supreme  executive  council,  directing  it  to  be  done, 
which  does  not  appear  to  have  been  applied  for  or  obtained.     The 
plaintiffs  in  error,  however,  having  become  the  owners  of  the  land 
rn  dispute,  on  the  29th  of  July  1828,  by  their  deed  of  that  date, 
sold  and  conveyed  in  fee  simple  to  Joseph  Marshall,  a  lot  of  ground, 
part  of  the  land  then  owned  and  held  by  them,  through  which  the 
street  was  laid  out,  calling  for  it  as  a  boundary  on  the  south  side 
thereof.     The  lot  thus  conveyed  is  described  in  the  deed  as  follows, 
viz.  :  a  certain  lot  or  piece  of  ground,  composed  of  two  adjoining 
lots  situate  on  the  south  side  of  Prime  street,  in  the  District  of 
Southwark  and  county  of  Philadelphia,  beginning  at  a  distance  of 
about  forty-seven  feet  westward  from  the  west  side  of  a  new  street 
lately  opened,  leading  from  Prime  street  aforesaid  to  Federal  street, 
and  parallel  with  Delaware  Fifth  street,  called  Arabella  street,  con- 
taining in  breadth  on  said  Prime  street  thirty-one  feet  four  inches, 
and  in  length  southwardly  between  parallel  lines,  running  at  right 
angles  with  Washington  street,  on  the  east  line  thereof  sixty-eight 
feet  two  inches,  and  on  the  west  line  thereof  seventy-three  feet  six 
inches  and   two-thirds  of  an  inch,  be  the  same  in  depth  more  or 
less,  to  Washington  street ;  where  it  contains  in  breadth,  east  and 
west,  thirty-one  feet;  bounded  on   the  north  by  the  said   Prime 
street,  on   the  east  by  other  ground  belonging  to  the  said  party  of 
the  first  part,  on  the  south  by  the  said  Washington  street,  as  the 
same  may  hereafter  be  opened,  and  on  the  west  by  other  ground 
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belonging  to  the  said  party  of  the  first  part :  intended  to  be  this 
this  day  granted  and  conveyed  to  Thomas  Bickerton  and  John  Put- 
#09-1  ron  •  being  part  and  parcel  of  a  certain  lot  of  ground,  *which 
Thomas  I.  Wharton  and  Arabella  his  wife,  by  indenture 
dated  the  llth  of  February  last  past,  and  recorded,  £c.,  granted 
to  the  said  party  of  the  first  part  in  fee  simple :  together  with  all 
and  singular  the  improvements,  ways,  streets,  alleys,  passages, 
waters,  water-courses,  rights,  liberties,  privileges,  hereditaments, 
and  appurtenances  whatsoever  thereunto  belonging,  or  in  any  wise 
appertaining,  and  the  reversions,  remainders,  rents,  issues  and 
profits  thereof;  and  all  the  estate,  right,  title,  interest,  property, 
claim  and  demand  whatsoever  of  the  said  party  of  the  first  part,  in 
and  to  the  same  and  every  part  thereof,  &c."  Joseph  Marshall 
having  thus  become  the  owner  of  the  lot,  so  conveyed  to  him,  by  his 
deed,  executed  by  himself  and  his  wife,  on  the  22d  day  of  July, 
1833,  conveyed  it  with  its  appurtenances  in  fee  to  the  defend- 
ant in  error  :  after  which,  that  part  of  Washington  street,  which 
was  made  the  boundary  of  it,  never  having  been  opened,  and 
being  then  as  well  as  now  in  the  possession  of  the  plaintiffs  ill 
error,  was  vacated  and  annulled  under  the  authority  of  the  act 
of  the  legislature,  passed  the  10th  of  April  1834.  The  defend- 
ant in  error,  who  was  the  plaintiff  below,  conceiving  himself 
invested  with  the  right  and  the  title  to  one-half  of  the  ground 
covered  by  the  location  of  Washington  street,  as  far  as  it  was 
made  the  boundary  of  his  lot  and  conveyed  by  the  plaintiffs  in 
error  to  Marshall,  instituted  this  ejectment  to  recover  the  posses- 
sion thereof ;  which  was  then  and  still  is  withheld  from  him  by 
the  plaintiffs  in  error,  who  claim  also  to  be  the  owners  of  it  ; 
because,  as  they  say,  they  never  parted  with  their  right  to  it. 
The  only  question  then  is,  have  tne  plaintiffs  in  error  by  the 
terms  of  their  deed  of  conveyance  to  Joseph  Marshall,  parted 
with  their  right  to  the  soil  to  the  middle  of  Washington  street,  so 
far  as  it  is  thereby  made  the  boundary  of  the  lot  of  ground  therein 
described  and  conveyed  ?  The  defendant  in  error,  being  the 
plaintiff  below,  claimed  to  recover  the  land  demanded,  upon  the 
ground  that  the  owner  of  land,  through  which  a  highway  or  pub- 
lic street  is  laid  out,  either  by  his  own  actor  that  of  the  law,  where 
he  conveys  the  land  afterwards  on  either  side  thereof,  making  it 
the  boundary  of  his  grant,  is  presumed  in  law  to  have  conveyed  all 
his  right  therein  to  the  middle  of  such  highway  or  street ;  so  that 
if  he  owned  the  land  in  fee,  and  conveyed  in  fee  by  metes  and 
boundaries  therein  mentioned,  and  among  other  boundaries,  calls 
for  the  highway  or  street  as  one,  the  fee  to  the  middle  thereof,  will 
be  considered  as  transferred.  This  doubtless  may  be  regarded  as 
a  general  principle  of  the  law  in  regard  to  conveyances  of  land 
lying  in  the  country ;  yet  it  is  only  so  because  the  law  presumes 
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thnt  the  parties  intended  it  should  be  so.  But  being  a  presump- 
tion merely,  it  will  be  repelled  by  any  thing  appearing  on  the  face 
of  the  deed  which  goes  to  show  that  such  was  not  the  intention  of 
the  parties.  That  the  whole  of  the  road  or  street  may  be  ex- 
cluded, by  express  terms  from  the  operation  of  the  conveyance,  is 
clear  and  cannot  be  denied :  as  where  the  land  conveyed  *is  r#oo 
described  as  bounded  by  the  side  or  edge  of  the  highway  or 
street,  without  using  negative  terms  to  exclude  it;  3  Kent's  Comm. 
434  (3d  ed.).  So  the  presumption  of  law  may  be  rebutted,  when 
the  description  is  so  specific  as  to  show  that  it  was  not  intended  to 
pass  a  right  to  the  soil  further  than  to  the  edge  of  the  highway,  by 
which  the  land  conveyed  is  bounded.  This  seems  to  be  fairly  in- 
ferrible from  the  qualified  manner  in  which  Chancellor  Kent  has 
laid  down  the  general  rule  on  this  subject  in  the  last  edition  of  his 
commentaries,  (3  vol.  433—4) ;  and  he  seems  disposed  to  carry  the 
presumption  of  law,  in  this  respect,  quite  as  far  as  either  the  au- 
thorities, the  practical  understanding  of  the  parties,  or  the  sense 
of  mankind,  in  general  would  appear  to  warrant.  His  words  are 
"  it  may  be  considered  as  the  general  rule,  that  a  grant  of  land 
bounded  upon  a  highway  or  river,  carries  the  fee  in  the  highway  or 
river  to  the  centre  of  it ;  provided  the  grantor  at  the  time  owned 
to  the  centre,  and  there  be  no  words  or  specific  description  to  show 
a  contrary  intent."  In  Tyler  v.  Hammond,  11  Pick.  R.  193,  it 
was  held  by  the  Supreme  Court  of  Massachusetts,  that  a  descrip- 
tion of  a  parcel  of  land  in  a  deed  conveying  it,  which  set  it  out  by 
bounds  and  admeasurements  in  feet  and  inches,  with  less  nicety 
than  in  the  case  before  us,  was  so  specific,  as  not  to  admit  of  being 
enlarged  by  and  according  to  the  words  which  immediately  follow- 
ed ;  which  was  these,  "  be  the  same  more  or  less,  or  however  other- 
wise the  same  is  bounded,  or  reputed  to  be  butted  and  bounded ; 
being  the  mansion  house  and  land  thereto  belonging,  improved  by 
the  late  Royal  Tyler  at  the  time  of  his  decease ;"  though  had  the 
particular  description  been  less  specific  or  the  general  words  stood 
alone,  the  conveyance,  in  the  opinion  of  the  court  would  have 
passed  considerably  more  land.  Mr.  Justice  Wilde,  in  delivering 
the  opinion  of  the  Court,  page  213  of  the  book  quoted,  says,  "when 
the  lot  conveyed  is  described  by  metes  and  bounds,  and  they  clearly 
exclude  the  road,  I  apprehend  it  cannot  be  maintained  that  any 
part  of  the  soil  and  freehold  of  the  road  will  pass.  If  by  the 
terms  of  the  description  the  road  is  necessarily  excluded,  it  is 
equivalent  to  an  express  declaration  that  no  part  of  the  road  is  in- 
tended to  be  conveyed  f  and  it  is  perfectly  clear  that  the  fee  in  the 
road  cannot  pass  as  appurtenant  to  the  land  adjoining."  What  is 
here  said  is  particularly  applicable  whenever  the  quantity  of  land 
conveyed  is  small,  and  its  extent  is  described  with  great  nicety  ;  as 
in  all  conveyances  almost  of  city  or  town  lots  or  parts  thereof. 
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And  in  the  present  case  the  ground  intended  to  be  conveyed  is  de- 
scribed with  remarkable,  if  not  very  unusual  degree  of  nicety  and 
minuteness,  as  if  it  were  intended  to  preclude  all  possibility  of  in- 
cluding any  more  than  came  within  the  metes  and  bounds,  as  set  out, 
not  merely  in  feet  and  inches,  but  limited  even  to  the  very  fraction 
of  an  inch.  The  line  running  from  Prime  street  southwardly,  to 
Washington  street  on  the  east  side  of  the  lot,  is  described  as  being 
#9  <-i  in  length  sixty-eight  feet  two  inches,  and  the  *parallel  line 
on  the  west  side  thereof,  from  the  same  street  to  the  same, 
as  being  in  length  seventy-three  feet  six  inches  and  two-thirds  of 
an  inch.  Now  how  is  it  possible  in  such  case,  without  disregarding 
the  plain  and  unequivocal  meaning  of  language,  to  say  that  the 
defendant  in  error  is  entitled  to  have  his  grant  carried  to  the  mid- 
dle of  Washington  street,  a  distance  of  twenty-five  feet,  throughout 
its  whole  width,  beyond  the  express  limits  of  it,  and  beyond  what 
he  bargained  for.  If  his  claim,  in  this  respect,  were  conceded  to 
him,  this  would  clearly  be  the  case;  because  it  is  not  pretended, 
that  he  has  not  got  his  sixty-eight  feet  two  inches  in  the  length  of 
his  line  on  the  east  side  of  his  lot,  and  his  seventy-three  feet  six 
inches  and  two-thirds  of  an  inch  in  the  length  of  his  line  on  the 
west  side,  by  stopping  at  the  northern  edge  of  Washington  street : 
so  that  in  claiming  to  go  with  his  right,  under  the  deed  of  convey- 
ance from  the  plaintiffs  in  error,  to  the  middle  of  Washington  street 
as  it  was  located,  he  wishes  to  have  the  whole  width  of  the  grant, 
under  it,  extended  twenty-five  feet  beyond  the  express  limits  con- 
tained in  the  deed.  The  minute  accuracy  of  description  evidenced 
by  the  deed,  and  the  additional  quantity  of  ground,  which  would 
be  embraced  by  extending  the  boundaries  of  the  conveyance  be- 
yond that  description  to  the  middle  of  Washington  street  being  so 
great  in  its  relative  proportion  to  the  quantity  contained  within  the 
express  limits,  render  it  altogether  impossible  to  believe  for  a  mo- 
ment that  it  would  not  also  have  been  expressly  included,  had  it 
been  intended  to  be  conveyed. 

It  is  needless  to  go  into  an  inquiry  here,  as  to  the  extent  of  the 
interest,  or  whether  any  at  all  could  have  been  acquired,  in  the  soil 
of  the  street,  by  the  District  of  Southwark,  and  the  nature  of  the 
authority  over  it,  that  might  or  would  have  become  vested  in  them, 
if  they  had  taken  possession  of  and  opened  it.  Before  they  could 
have  done  this,  they  might  have  been  compelled  first,  under  the 
provisions  of  the  seventh  section  of  the  act  of  1787,  to  have  paid 
the  plaintiffs  in  error,  or  those  from  whom  the  latter  derived  their 
right  to  the  land,  upon  which  the  street  was  laid  out,  the  value  of 
all  the  damages,  which  they  were  likely  to  sustain  in  their  improve- 
ments thereon  made  anterior  to  laying  out  of  the  street,  by  the 
Kubsequent  opening  of  it.  Seeing  then  that  it  never  cast  the  dis- 
trict any  thing ;  and  that  part  of  the  street,  in  question  here, 
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having  been  vacated  and  annulled  by  the  same  authority,  under 
which  it  was  laid  out,  before  any  use  or  possession  was  had  of  it 
by  the  district  or  the  public,  it  is  clear  that  the  district  cannot  be 
said  to  have  any  right  now,  either  to  the  soil  or  to  a  passage  over  it. 
Indeed  it  may  be  observed,  that  it  would  rather  appear  not  to  have 
been  the  intention  of  the  legislature,  under  the  act  of  1787,  to  take 
from  the  owners  of  the  lands  within  the  district,  upon  which 
streets,  roads,  lanes  or  alleys  might  be  laid  out  and  opened  in  pur- 
suance thereof,  any  thing  beyond  what  was  necessary  to  make  such 
streets,  roads,  lanes  and  alleys  answer  *the  purposes  for  r*$>~ 
which  they  were  designed,  and  to  secure  to  the  public  the  •- 
full  enjoyment  of  them  as  such. 

Had  the  street  here  been  laid  out  and  dedicated  to  public  use,  by 
the  owners  of  the  land  at  the  time,  through  which  it  was  located  ; 
and  the  lot  afterwards  been  sold  and  conveyed  by  them  or  their 
assigns,  as  bounded  by  it,  possibly  a  different  question  might  have 
been  involved  in  the  transaction  from  any  that  can  be  made  to  grow 
out  of  this  ;  though  I  do  not  see  that  it  could  have  been  raised  very 
well  in  this  form  of  action  ;  and  perhaps  not  in  any  form  of  action 
exclusively  between  these  parties.  In  case  of  a  lot,  lying  within  the 
city  of  New  York,  being  so  sold,  it  seems  to  be  held  that  the  fee 
of  the  street  remains  in  the  owner  of  the  land  laying  it  out,  subject 
however  to  an  indefeasible  privilege  vested  in  the  purchaser  of  the 
lot  to  a  right  of  way  on  the  street  as  an  easement ;  which  is  con- 
sidered as  being  founded  upon  an  implied  covenant  contained  in  the 
deed  on  the  part  of  the  grantor,  from  the  circumstance  of  his  mak- 
ing the  street  a  boundary  therein,  according  to  a  map  or  plan  made 
by  him  designating  it  as  such.  The  street  is  also  considered  by 
means  of  the  sale  and  the  map,  as  dedicated  to  the  public,  by  the 
vendor,  when  the  municipal  authorities  shall  think  proper  to  open 
and  improve  it  for  that  purpose.  See  In  the  matter  of  Lewis 
Street,  2  Wend.  472 ;  Livingston  v.  Mayor  of  New  York,  8  Id. 
85  ;  Wyman  v.  Mayor  of  New  York,  11  Id.  486.  The  cases  also 
of  the  City  of  Cincinnati  v.  Less,  of  White,  6  Pet.  431,  and  the 
Trustees  of  Waterman  v.  Cowan,  4  Paige's  Ch.  Rep.  510,  lay  down 
the  rule,  that  if  the  owner  of  lands  in  a  city  or  village  lays  the 
same  out  in  lots  and  streets,  and  sets  apart  ground  for  a  public 
square  or  common,  it  is  a  dedication  of  the  streets  or  square  to  the 
public,  of  which  the  grantees  cannot  be  deprived.  And  Mr.  Jus- 
tice Thompson,  who  delivered  the  opinion  of  the  court  in  the  first 
of  these  two  cases,  seems  to  think  that  streets  in  a  town  or  city  may 
require  a  more  enlarged  right  over  the  use  of  the  land,  in  order  to 
carry  into  effect  the  purposes  intended,  than  may  be  necessary  in 
an  appropriation  for  a  highway  in  the  country  ;  that  even  the  fee 
itself  may  be  held  to  remain  in  abeyance,  until  the  city  or  town 
should  become  incorporated,  and  a  competent  grantee  thus  created 
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to  receive  it,  when  necessary  to  effect   the  end  and   design  of  the 
dedication  or  appropriation.     6  Peters  438-9. l 

The  judgment  of  the  court  below  must  be  reversed,  and  judg- 
ment rendered  by  this  court  for  the  plaintiffs  in  error. 

Judgment  accordingly. 

Cited  by  counsel,  8  W.  &  S.  442  ;  1  Barr  337  ;  10  Id.  146  ;  12  Harris  209  ; 
||  19  Smith  348  ;  24  Id.  271 ;  28  Id.  179,  s.  c.  1  W.  N.  C.  634.  || 

Cited  by  the  Court,  6  Whart.  45  ;  and  explained  2  Casey  226  ;  9  Id.  128. 

||  lu  Borough  of  Easton's  Appeal,  32  Smith  89,  Longaker,  P.  J.,  referring 
to  the  principal  case,  says,  "  that  case  admits  that  if  the  street  had  been 
opened  before  its  vacation  a  different  question  might  have  been  pre- 
sented *  *  *  that  different  question  is  now  presented  for  decision,  and 
it  is  ruled  by  Cox  v.  Freedley,  9  Casey  127  ;  and  Paul  v.  Carver,  2  Id.  223. 
These  cases  establish  the  doctrine,  that  the  grantee  of  a  town  lot  abutting  on 
a  street  opened  to  public  use  takes  a  fee  to  the  centre  thereof,  although  the 
description  adopts  the  sides  of  the  street  as  the  boundary."  In  Spackman  v. 
Steidel,  7  Norris  458,  Mercur,  J.,  says,  ''  It  is  settled  law  in  this  state  that 
when  a  public  street  or  highway  is  called  for  as  a  boundary,  in  a  deed,  the 
grantee  takes  title  in  fee  to  the  middle  of  the  street,  if  the  grantor  had  title 
to  it,  and  did  not  expressly  or  by  clear  implication  reserve  it.  *  *  *  Where  the 
street  called  for  a  boundary  is  not  a  public  highway,  nor  dedicated  to  public 
use,  the  grantee  does  not  take  a  title  in  fee  to  the  centre  of  it,  but  by  implica- 
tion acquires  an  easement  or  right  of  way  only  over  the  land."|| 
1  See  10  Barr  135  ;  Brightly  107. 
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Harper  and  another  against  Jeffries  and  another. 

IN   ERROR. 

On  the  7th  of  February  1818,  A.  conveyed  to  the  defendants  a  lot  of  ground 
in  the  city  of  Philadelphia,  in  consideration  of  $5000,  payable  in  ten  bonds 
of  $500  each  in  successive  years,  with  interest  payable  half-yearly.  The 
lot  was  at  the  time  incumbered  by  a  mortgage  for  $2470  to  the  bank  of 
Pennsylvania,  which  was  not  made  known  to  the  defendants  at  the  time 
though  duly  recorded.  On  the  9th  of  April  1818,  A.  assigned  the  bond  No. 
1  to  B.,  to  whom  the  defendants  paid  the  interest,  and  in  1821  they  paid 
off  the  principal  and  interest.  On  the  llth  of  April,  1818,  A.  assigned  the 
bond  No.  2  to  C.  to  whom  the  defendants  paid  the  prinicpal  and  interest  in 
1821.  On  the  16th  of  April  1818,  A.  assigned  the  bond  No.  3  to  D.,  to  whom 
the  defendants  paid  interest,  and  in  1822  paid  the  principal.  On  the  13th 
of  July  1818,  A.  assigned  the  bond  No.  7  to  E.,  to  whom  the  defendants  paid 
the  interest,  and  in  1822  the  principal.  On  the  17th  of  August,  1818,  the 
defendants  paid  A.  six  months'  interest  on  No.  10,  and  on  the  18th  of  Sep- 
tember, 1818,  paid  him  the  full  amount  of  the  principal.  On  the  17th  of  August 
1818,  the  defendants  paid  A.  six  months'  interest  on  No.  8,  and  on  the  16th  of 
September,  1818,  A.  assigned  this  bond  to  F.,  to  whom  the  defendants  paid  in- 
terest. Afterwards  F.  assigned  the  same  bond  to  C.,  to  whom  the  defend- 
ants paid  interest.  On  the  7th  of  November,  1818,  A.  executed  to  the  defend- 
ants a  mortgage  on  other  property  as  an  indemnity  against  the  mortgage  to 
the  bank.  This  mortgage,  however,  proved  worthless  as  an  indemnity,  the 
property  having  been  previously  incumbered  beyond  its  value.  Suit  was 
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brought  on  the  mortgage  to  the  bank  in  1823  and  judgment  obtained,  and  in 
May,  1826,  the  premises  were  sold  by  virtue  of  an  execution  on  this  mort- 
gage clear  of  all  incumbrances,  for  $2500.  In  an  action  brought  by  the  ex- 
ecutor of  C.,  who  was  the  assignee  of  the  bond  No.  8,  it  was  Held,  1.  That 
the  mere  payment  of  interest  on  this  and  other  bonds  by  the  defendants, 
after  they  had  been  assigned,  did  not  prevent  them  from  setting  up  the  facts 
as  a  defence  against  the  payment  of  the  bond  :  but,  2d,  That  the  defendants 
having  in  their  hands  the  means  of  paying  off  the  mortgage  to  the  bank, 
ought  to  have  so  applied  the  money  due  on  the  bonds,  and  could  not  there- 
fore resist  payment  of  tlte  bond  on  this  ground.  3d.  That  evidence  was  not 
admissible  in  this  action  to  prove  that  the  defendants  had  erected  buildings 
on  the  lot.1 

Tins  was  a  writ  of  error  to  the  District  Court  for  the  city  and 
couniy  of  Philadelphia. 

James  Harper  and  Thomas  Harper,  executors  of  the  will  of 
James  Harper,  deceased,  brought  an  action  of  debt  against  George 
Jeffries  and  Robert  Nuttle,  on  a  bond  given  by  the  defendants  to 
one  John  Warner,  and  assigned  to  the  plaintiffs,  dated  the  7th  of 
February  1818,  in  the  penal  sum  of  $1000,  with  condition  for  the 
payment  of  $500  in  eight  years  from  the  date,  together  with  law- 
ful interest  payable  half  yearly. 

*The  defendants  pleaded  nil  debent,  with  leave  to  give  the 
special  matters  in  evidence ;  and  on  this  issue  the  cause 
came  on  for  trial  before  Pettit,  President,  on  the  22d  of  May  1837, 
when  the  following  appeared  to  be  the  circumstances  of  the  case. 

On  the  llth  of  November  1816,  John  Warner  being  seised  in 
fee  of  a  certain  lot  of  ground  situate  on  the  south  side  of  Prune 
street,  in  the  city  of  Philadelphia,  demised  the  same  to  Jeffries  & 
Nuttle,  the  defendants,  for  a  term  of  eight  years,  at  a  rent  of  $375 
per  annum.  On  the  20th  of  the  same  month,  he  mortgaged  the 
same  premises  to  the  Bank  of  Pennsylvania,  to  secure  payment  of 
a  promissory  note  for  $2470,  and  of  all  notes  which  should  be 
given  in  renewal  of  the  same ;  which  mortgage  was  duly  recorded 
on  the  same  day.  By  indenture  of  bargain  and  sale,  dated  the  7th 
of  February  1818,  John  Warner,  in  consideration  of  $5000,  con- 
veyed the  premises  to  Jeffries  &  Nuttle,  the  defendants,  as  tenants 
in  common  in  fee  with  the  usual  covenant  of  special  warranty.  On 
the  same  day,  the  defendants  executed  ten  bonds  to  Warner,  each 
in  the  penal  sum  of  $1000  with  condition  for  the  payment  of  $500 
in  successive  years  with  interest ;  the  first  being  payable  at  the 
expiration  of  one  year  from  the  date,  and  the  last  being  payable  at 
the  expiration  of  ten  years  from  the  date.  The  fact  of  the  pre- 
mises having  been  mortgaged  to  the  Bank  of  Pennsylvania,  was  not 
communicated  to  the  defendants  at  the  time  of  the  execution  of  the 
deeds,  but  Warren  swore  on  the  trial  that  he  mentioned  the  circum- 

1 1|  It  was  also  held  that  the  plaintiffs  stood  in  the  shoes  of  the  obligee.  See 
p.  *38.| 
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stance  to  them  about  two  or  three  weeks  afterwards  :  at  which  time 
he  had  not  made  any  assignment  of  the  bonds. 

The  bond  first  falling  due,  or  No.  1,  was  assigned  on  the  9th  of 
April  1818,  to  Catharine  Herman,  to  whom  the  defendants  paid 
the  interest  as  it  became  due.  She  assigned  on  the  20th  of  May 
1821,  to  George  H.  Burgin,  to  whom  the  defendants  paid  the  prin- 
cipal and  interest. 

The  bond  No.  2,  was  assigned  on  the  llth  of  April  1818, 
to  James  Harper,  to  whom  the  defendants  paid  the  principal 
in  full  on  the  18th  of  June  1821,  together  with  the  interest  then 
due. 

No.  3  was  assigned  on  the  16th  of  April  1818,  to  Robert  Mc- 
Mullin,  to  whom  the  defendants  paid  the  interest,  and  on  the  3d 
of  January  1822,  paid  the  principal  in  full. 

No.  7  was  assigned  on  the  13th  of  July  1818,  to  Isaac  Herbert, 
to  whom  the  defendants  paid  the  principal  in  full,  on  the  22d  of 
April  1822,  together  with  the  interest. 

On  the  17th  of  August  1818,  the  defendants  paid  Warner  the 
interest  then  due  on  the  tenth  bond,  and  on  the  18th  of  September 
1818,  paid  him  the  full  amount  of  principal. 

On  the  7th  of  November  1818,  by  indenture  between  Warner 
*r)o-i  *and  the  defendants  reciting  the  conveyance  to  the  defend- 
J  ants,  that  it  had  been  since  discovered  that  "  at  the  time  of 
the  said  conveyance,  a  mortgage  existed  upon  the  premises  to  the 
amount  of  $2000  and  upwards,"  in  favor  of  the  Bank  of  Pennsyl- 
vania ;  and  that  Warner  was  willing  to  indemnify  the  said  Jeffries 
&  Nuttle,  against  any  risk  or  liability  in  consequence  of  the  said 
mortgage  ;  Warner  conveyed  certain  messuages  and  lots  of  ground 
in  the  township  of  Moyamensing,  to  Jeffries  &  Nuttle  in  fee,  to 
indemnify  them  against  the  mortgage. 

The  premises  so  conveyed,  were  sold  by  the  sheriff  on  the  18th 
of  November  1822,  by  virtue  of  certain  executions,  and  produced 
less  than  the  amount  of  the  prior  incumbrances. 

The  Bank  of  Pennsylvania  brought  suit  on  their  mortgage,  to 
June  Term  1823,  and  obtained  judgment  on  the  19th  of  June. 
A  levari  facias  was  issued  to  September  Term  1823,  under  which 
the  sheriff  sold  the  premises.  This  sale  was  however  set  aside. 
An  alias  levari  was  issued  to  September  Term  1824,  and  a  pluries 
levari  to  June  Term  1826,  under  which  the  property  was  finally 
sold  for  $2500  ;  a  sum  less  than  enough  to  satisfy  the  mortgage  to 
the  bank. 

This  action  was  brought  on  the  eighth  bond,  in  respect  to  which, 
the  circumstances  were  as  follows :  On  the  17th  of  August  1818, 
according  to  an  endorsement  on  the  bond,  the  defendants  paid  six 
months'  interest  due  on  the  7th  of  August,  to  John  Warner.  On 
the  16th  of  September  1818,  Warner  assigned  this  bond  to  Robert 
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McMullin.  On  the  1st  of  March  1819,  the  defendants  paid  Robert 
McMullin  six  months'  interest,  due  on  the  7th  of  February.  On 
the  20th  of  June  1819,  Robert  McMullin  assigned  this  bond  to 
James  Harper,  who  died  on  the  5th  of  June  1822.  Judgment  was 
entered  by  virtue  of  the  warrant  of  attorney,  on  the  28th  of  Sep- 
tember 1831,  and  an  issue  was  afterwards  directed  to  try  if  any- 
thing was  due,  &c. 

On  the  trial  the  plaintiffs  gave  in  evidence  the  bond  with  the 
several  endorsements  thereon. 

The  defendants  then  proved  the  consideration  of  the  bond  to 
have  been  the  conveyance  by  Warner  of  the  lot  of  ground  on  Prune 
street,  and  gave  in  evidence  the  several  bonds,  the  mortgage  to  the 
Bank  of  Pennsylvania,  and  the  proceedings  thereon  to  the  sale  by 
the  sheriff.  They  then  called  a  witness  who  proved  that  they 
erected  a  coachmakers'  shop  on  the  lot  of  ground  purchased  of 
Warner ;  the  cost  of  which  building  was  from  §1300  to  $1600.  The 
testimony  of  this  witness  was  objected  to  on  the  part  of  the  plain- 
tiffs, but  admitted  by  the  court  and  excepted  to. 

The  plaintiffs  then  called  John  Warner,  who  having  been  released, 
testified  among  other  things,  that  about  two  or  three  weeks  after 
the  *sale,  he  told  Mr.  Nuttle,  one  of  the  defendants,  of  the  r*oq 
mortgage  to  the  Bank  of  Pennsylvania ;  that  about  two 
years  after  the  date  of  the  bonds,  he  offered  to  the  defendants  to 
give  them  four  of  the  bonds  which  he  still  held,  as  security  against 
this  mortgage,  which  they  declined. 

The  evidence  on  both  sides  being  closed,  the  plaintiffs'  counsel 
requested  the  judge  to  charge  the  jury — 

1.  That  the  payment  of  interest  by  the  obligors  was  a  waiver  of 
all  objections,  arising  from  any  incumbrance  known  by  them  to  be 
existing  at  the  time  of  the  payment  of  the  interest. 

2.  And  this  whether  in  point  of  fact  they  knew  of  the  existence 
of  any  such  incumbrance  or  suit. 

3.  That  if  the  defendants  had  the  means  of  indemnifying  them- 
selves after  the  knowledge  of  the  existence  of  the  incumbrance,  and 
did  not  do  it,  they  cannot  set  up  this  objection  against  the  present 
plaintiffs. 

4.  That  the  defendants  as  soon  as  they  knew  of  the  existence  of 
the  incumbrance  and  the  assignment  of  the  bond  to  a  third  person, 
were  bound  to  stop  and  retain  all  moneys  in  their  hands  to  apply 
them  to  the  satisfaction  of  such  incumbrance. 

5.  That  the  taking  of  the  indemnity  mortgage  of  the  7th  of 
November  1818,  and  continuing  to  pay  the  principal  and  interest 
of  the  bonds  after  that  date,  are  a  waiver  of  the  right  to  object  to 
the  payment  of  the  bond  in  question. 

6.  That  if  an  obligor  stand  by  and  see  the  obligee  assign  to  a 
third  person  his  bond,  and  do  not  put  him  on  his  guard,  he  cannot 
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set  up  in  defence  any  incumbrance  known  by  him  to  be  in  existence 
at  the  time  of  the  assignment. 

7.  That  an  obligor  may  waive  his  right  of  defalcation  or  defence 
against  the  assignee  of  his  bond  as  well  by  acts  as  declarations ;  that 
it  is  not  necessary  such  acts  or  declarations  should  be  done  or  made 
immediately  before  this  assignment,  nor  that  they  should  be  done 
or  said  in  the  presence  of  the  assignee,  if  communicated  to  him 
before  the  assignment. 

The  defendants'  counsel  requested  the  judge  to  charge  the  jury — 

1st.  That  the  plaintiff  is  in  no  better  condition  than  Warner 
would  be  if  he  were  plaintiff. 

2d.  That  Mr.  Harper  was  bound  to  inquire  of  the  defendants  at 
the  time  he  took  the  bond  of  McMullin. 

3d.  That  the  plaintiffs  being  assignees  of  an  assignee,  don't  give 
them  any  advantages  over  the  first  assignee  or  obligee. 

4th.  That  the  receipts  on  the  bond  were  not  sufficient  to  bar  the 
defendants'  defence. 

The  learned  judge,  after  stating  the  facts,  proceeded  as  follows : 
*qQ-i  *"  It  is  clearly  settled  in  Pennsylvania,  that  the  assignee 
-•  of  a  bond  takes  it  at  his  own  peril,  and  that  he  stands  in 
the  same  place  as  the  obligee,  so  as  to  let  in  every  defalcation, 
which  the  obligor  had  against  the  obligee  at  the  time  of  the  assign- 
ment or  notice  of  the  assignment.  1  Dall.  23,  and  a  series  of  sub- 
sequent cases :  16  S.  &  R.  18.  The  rule  has  been  modified  by 
subsequent  decisions  admitting  certain  exceptions  with  a  view  to 
defeat  fraud  in  the  obligor.  It  will  be  seen  that  the  exception  has 
probably  never  been  allowed  but  to  defeat  fraud  or  unfairness  in 
the  obligor.  In  McMullin  v.  Warner,  16  S.  &  R.  21  (1827),  after 
stating  the  rule,  it  was  added,  '  yet  the  obligor  may  by  his  own 
conduct  preclude  himself  from  the  benefit  of  that  right.  Thus 
when  the  assignee  calls  upon  the  obligor  and  informs  him  he  is 
about  to  take  an  assignment  of  his  bond,  and  the  obligor  acknowl- 
edges it  is  due,  without  any  allegation  of  defence,  he  shall  not  be 
permitted  to  take  defence  against  the  assignee — and  this  whether 
his  silence  proceeds  from  ignorance  or  design.'  The  ground  is  that 
the  assignee  has  taken  every  pains  to  inform  himself  of  the  real 
situation  of  the  parties:  In  Frantz  v.  Brown,  1  P.  &  W.  261,  May 
Term,  1830,  Chief  Justice  Gibson  says,  '  The  assignee  is  bound  to 
take  notice  of  everything,  as  well  a  secret  trust,  as  want  of  con- 
sideration or  set-off,  which  may  affect  the  existence  of  the  debt 
between  the  original  parties,  unless  the  obligor  after  inquiry  made, 
has  withheld  the  requisite  information.'  He  adds,  'what  would 
have  been  the  answer  to  the  proper  inquiry  here  ? — Certainly  not 
that  the  bonds  were  payable  at  all  events,  but  that  the  obligee  held 
them  subject  to  an  agreement  to  indemnify  the  obligor  for  whatever 
he  should  be  compelled  to  pay  for  the  obligee.'  " 
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A  former  case  of  Davis  v.  Barr,  9  S.  &  R.  197,  in  which   the 
doctrine  was  somewhat  qualified,  is  evidently  repudiated  in  Frantz 
v.  Brown.    In  Metzgar  v.  Metzgar,  1  Rawle  231,  March  Term,  1829, 
the  chief  justice  had  said  it  is  the  duty  of  the  assignee  as  established 
by  many  decisions,  to  sound  the  obligor  before  he  parts  with  his 
money.     The  last  reported  case  is  in  the  same  year  with  Frantz  v. 
Brown,  viz.,  Houk  v.  Foley,  2  P.  &  W.  245,  in  which  Judge  Huston, 
after  stating  the  rule,  says,  "  the  single  exception  is  when  before 
taking  the  paper  the  assignee  calls  upon  the  obligor  and  he  tells 
him  there  is  no  defence,  or  when  the  obligor  induces  the  assignee 
to  take  it."    Thus  the  single  exception  seems  to  be  when  it  becomes 
necessary  to  defeat  fraud  or  unfairness.     The  cases  of  McMullin 
v.  Wenner  and  Frantz  v.  Brown,  were  on  bonds  in  the  hands  of 
assignees,  and  are  authorities.    The  other  cases  contain  illustrations 
of  the  rule  and  the  exceptions.    Now  to  apply  the  principles.    First, 
the  plaintiff  relies  on  the  receipt  of  the  1st  of  March  1819,  for  the 
interest  due  the  7th  of  February  1819.     If  this  be  conclusive  in 
law,  it  is  my  duty  so  to  declare  it,  and  a  verdict  for  the  plaintiff 
will  follow  of  course.     It  has  been  urged  *upon   me   as  a     r*o-\ 
matter  of  law,  and  I  will  meet  it.     I  throw  it  out  of  view  for      "- 
the  present,  the  time  between  the  date  of  the  receipt  and  the  date 
of  the  assignment  to  Harper,  more  than  three  months,  also  the  cir- 
cumstance that  that  receipt  was  signed  by  the  son  and  not  the 
father.     The  receipt,  simply  as  such,  was  the  act  of  Mr.  McMullin, 
and  might  have  been  put  on  the  bond  when  no  money  was  paid, 
merely  to  give  it  currency.     This  is  not  intimated  here,  the  con- 
trary is  proved — but  in  regard  to  the  matter  of  law,  this  possibility 
must  not  be  overlooked.     The  holder  of  a  bond  cannot  give  it 
additional  currency  by  merely  endorsing  a  receipt  for  interest.     If 
an  assignee  be  misled  by  that,  he  must  blame  no  one  but  himself. 
So  much  for  the  general  question ;  but  suppose  it  appears  on  the 
face  of  the  receipt   that  the  obligor  consented  to  it,  and  to  its 
being  put  on  the  bond,  then  another  question  arises.     I  assume 
the  fact  to  be  so  here — I  assume  the  handwriting  of  the  body  of 
the  receipt  to  be  that  of  Mr.  Nuttle,  and  as  showing  that  the  obli- 
gors knew  of  the  receipt  and  of  its  being  endorsed  on  the  bond, 
and  that  the  assignee  had  a  right  to  presume  that  they  knew  it.    This 
meets  the  question  fully ;  would  the  obligors  be  forever  concluded  ? 
My  general  answer  is,  they  would  not  in  all  possible  cases ;  and  if 
the  case  rests  upon  any  broad  unbending  rule  of  law,  it  is  with  the 
defendants  on  this  point.     But  I  say  this,  if  at  the  time  of  paying 
interest  and  putting  the  receipt  on  the  bond,  the  obligors  knew  that 
there  was  a  full  and  complete  defence  then  existing,  free  from  all 
contingency  or  risk,  their  duty  might  be  very  different  from  what  it 
would  be,  if  at  that  time  they  only  knew  that  there  was  an  out- 
standing transaction  which  might  or  might  not  produce  matter  of 
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defence  as  subsequent  events  should  determine ;  and  being  satis- 
fied that  the  risk  would  eventuate  in  favor  of  the  holder  of  the 
bond,  they  paid  interest  in  good  faith  upon  it,  with  no  intention  to 
deceive  or  mislead  the  assignee  or  any  one  else,  but  showing  a  wil- 
lingness to  comply  with  their  engagement  and  trusting  honestly 
that  the  contingency  would  determine  so  that  the  payment  of  the 
bond  would  be  right.  For  in  the  latter  case  I  state  it  to  be  the 
law,  that  the  obligors  would  not  be  estopped  against  any  one,  and 
that  an  assignee  would  take  it  at  his  own  peril.  What  was  the  case 
here,  when  the  obligors  paid  the  interest  to  Mr.  McMullen  ?  Mr. 
Warner  was  a  man  of  property  as  he  believed,  and  as  he  says  they 
knew.  They  had  also  the  indemnifying  mortgage  of  the  7th  No- 
vember 1818.  If  the  jury  are  satisfied  that  the  obligors  believed 
they  would  ultimately  have  to  pay  the  bond,  that  they  intended  to 
deceive  no  one,  to  mislead  no  one; — then  the  mere  payment  of 
interest  cannot  under  our  act  of  assembly,  and  our  decisions,  con- 
clusively commit  them.  To  illustrate  this,  put  the  question  of  the 
chief  justice  in  Frantz  v.  Brown:  "What  would  have  been  the 
answer  to  the  proper  inquiry  here  ?  not  that  the  bonds  were  paya- 
ble at  all  events,  but  that  the  obligee  held  them  subject  to  an  agree- 
#09-1  ment  to  indemnify  the  obligor  for  *whatever  he  should  be 
compelled  to  pay  for  the  obligee."  As  to  the  points  pre- 
sented in  writing  by  the  plaintiffs'  counsel,  the  first  and  second 
have  been  fully  answered  in  what  has  been  already  said ;  as  to  the 
third  and  fourth,  I  take  the  rule  to  be,  if  at  any  time  before  the 
receipt  of  the  1st  of  March  1819,  Jeffries  and  Nuttle  knew  that 
the  contingency  had  happened  on  which  their  defence  to  the  bond 
would  rest,  and  that  it  had  happened  so  as  to  give  them  a  good 
defence  to  the  bond,  then  they  were  certainly  bound  to  retain  all 
moneys  in  their  hands  to  apply  them  to  the  satisfaction  of  thy 
incumbrances.  The  fifth  point  is  answered  in  the  negative  with 
the  explanations  already  given.  As  to  the  sixth  point,  the  plain 
tiffs'  counsel  in  the  argument  referred  this  point  to  the  fact  stated 
in  the  5th  point ;  the  knowledge  of  the  incumbrance,  which  the 
obligors  obtained  from  the  indemnifying  mortgage.  Now  in  this 
view  of  the  point,  as  Mr.  McMullin  took  the  bond  prior  to  the 
indemnifying  mortgage,  the  principle  if  true,  does  not  apply  so  far 
as  relates  to  him,  and  the  case  of  Ludwick  v.  Broil,  2  Yeates  404, 
as  to  matters  occurring  after  an  assignment  of  a  bond,  I  take  to  be 
good  law.  As  there  is  no  evidence  that  the  defendants  knew  of 
the  transfer  to  Mr.  Harper  till  just  before  the  commencement  of 
this  suit,  it  has  not  been  urged  that  the  principle  applies  as  to  him. 
He  certainly  stands  in  no  better  a  situation  than  Mr.  McMullin  did. 
With  this  explanation,  and  in  connection  with  all  I  have  before  laid 
down,  I  state,  that  there  is  a  rule  of  equity  which  is  adopted  as  a 
part  of  our  law  as  follows :  Where  a  man  has  been  silent  when  in 
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conscience  he  ought  to  have  spoken,  he  shall  be  debarred  from 
speaking  when  conscience  requires  him  to  be  silent:  Niven  v.  Belk- 
nap,  2  Johns.  Rep.  589.  The  application  of  the  rule  depends  as 
before  explained  upon  the  aspect  of  the  facts  which  shall  be  adopted 
by  the  jury.  The  plaintiffs'  seventh  point  is  answered  as  put  by 
the  counsel ;  the  law  is  so." 

The  judge  then  read  th'e  defendants'  points  and  answered  them 
according  to  the  principles  already  laid  down. 

The  jury  found  accordingly  for  the  defendants  ;  and  the  plain- 
tiffs sued  out  this  writ  of  error  and  filed  the  following  excep- 
tions. 

1.  Because  the  court  directed  the  jury  that  the  payment  of 
interest  on  the  bond  by  the  obligors,  was  not  a  waiver  of  objections, 
arising  from  a  recorded  mcumbrance,  known  by  them  to  exist  at 
the  time  of  such  payment. 

2.  Because  the  court  refused  to  direct  the  jury,  that  the  pay- 
ment of  interest  was  such  a  waiver,  even  if  the  obligors  did  not  in 
point  of  fact,  know  of  the  said  incumbrance ;  having  legal  notice 
thereof  by  its  record. 

3.  Because  the  court  refused  to  direct  the  jury  that  the  defend- 
ants cannot  set  up  against  the  plaintiffs  the  defence  of  an  outstand- 
ing judgment,  if  they  had    the  means  of   indemnifying     pqo 
themselves  after  they  had  notice  of  the  existence  of  the     *- 
incumbrance,  and  refused  to  do  it. 

4.  Because  the  court  refused  to  instruct  the  jury  that  as  soon 
as  the  defendants  knew  of  the  existence  of  the  incumbrance,  and 
the  assignment  of  the  bond  to  a  third  person,  they  were  bound  to 
stop,  and  apply  all  the  moneys  in  their  hands  to   the  payment  of 
such  incumbrances. 

5.  Because  the  court  refused  to  instruct  the  jury  that  the  tak- 
ing of  the  indemnity  mortgage  of  the  7th  November  1838,  and 
continuing  to  pay  the  principal  and  interest  of  the  bonds  after  that 
date,  were  a  waiver  of  the  right  to  object  to  the  payment  of  the 
bond  in  question. 

6.  Because  the  court  refused  to  apply  to  this  case  the  rule  of 
law,  that  if  an  obligor  stand  by  when  the  obligee  assigns  to  a  third 
person  his  bond,  and  do  not  put  him  on  his  guard,  he  cannot  set  up 
in  defence  any  incumbrance  known  by  him  to  be  in  existence  at  the 
time  of  the  assignment. 

7.  Because  the  court  instructed  the  jury,  that  after  the  obligees 
knew  of  the  incurabrance,  if  they  honestly  trusted  the  contingencv 
of  the  property  being  subsequently  made  liable  or  not  to  the  said 
incumbrance,  then  they  were  not  bound  by  the  subsequent  payment 
of  interest,  or  to  the  payment  of  the  other  bonds  to  the  original 
obligee  and  his  other  assigns. 

8.  Because  the  court  made  the  rights  of  the  plaintiffs  depend  on 
5  WHARTON — 3 
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the  honesty  of  the  defendants'  belief  that  the  vendor  would  be  able 
to  pay  off  the  existing  incumbrance  ;  there  being  no  means  of  ascer- 
taining the  honesty  of  such  belief,  and  the  fact,  if  ascertained, 
being  entirely  immaterial. 

9.  Because  the  incumbrance  in  question  was  only  a  defence  pro 
tanto,  to  the  payment  of  the  bonds  ;  and  after  the  including  all 
moneys  paid  by  the  obligors,  and  the  amount  of  the  incumbrance, 
there  would  still  remain  a  balance  due  on  the  purchase-money. 

10.  Because  the   court   permitted    the  defendants  to    give  evi- 
dence the  jury  of  the  value  of   the  improvements  made    by  the 
defendants,  after  the  purchase  by  them  of  the  property  in  ques- 
tion." 

Mr.  Randall,  for  the  plaintiffs  in  error,  cited  Burleigh  v.  Stott, 
8  Barn.  &  Cress.  29  ;  s.  c.  15  E.  C.  L.  R.  151 ;  Waters  v.  Torap- 
kins,  2  Cromp.,  Mees.  &  Roscoe  726 ;  Weyman  v.  Mohawk  Ins. 
Co.,  13  Wend.  267  ;  2  Leigh's  N.  P.  1265  ;  Elliott  v.  Callan,  1 
P.  &  W.  24 ;  Frantz  v.  Brown,  Id.  260 ;  Decker  v.  Eisenhauer, 
Id.  476  ;  Houk  v.  Foley,  3  Id.  250  ;  McMullen  v.  Wenner,  16  S. 
^ojn  &  R.  18 ;  Niven  v.  Belknap,  2  Johns.  Rep.  *573  ;  Espy  v. 

**J  Witherow,  7  Watts  163 ;  Sugden  on  Vendors  530,  531 ; 
Commonwealth  v.  Miller,  8  S.  &  R.  452 ;  Lichtenthaler  v.  Thomp- 
son, 13  Id.  157;  Law  v.  The  East  India  Co.,  4  Ves.  833;  Capel 
v.  Butler,  2  Sim.  &  Stu.  457 ;  s.  c.  1  Eng.  Chan.  Rep.  543  ; 
Harper  v.  Conrad,  12  S.  &  R.  303  ;  Donley  v.  Hays,  17  Id.  400  ; 
United  States  v.  Norvell,  Gilpin  106 ;  Fuhrman  v.  Loudon,  13  S. 
&  R.  386  ;  Todd  v.  Gallagher,  16  Id.  263  ;  Withers  v.  Atkinson, 
1  Watts  236  ;  Innes  v.  Campbell,  1  Rawle  373. 

Mr.  F.  E.  Brewster,  for  the  defendant  in  error.  —The  bond  in 
this  case  was  the  one  payable  in  eight  years,  and  is  called  No.  8. 
It  is  dated  February  17th  1818,  and  was  assigned  by  Warner  to 
R.  McMullin,  September  16th  1818  :  and  by  McMullin  on  the 
20th  June  1819,  it  was  assigned  to  James  Harper,  the  plaintiffs' 
testator.  The  defendants  deny  having  paid  any  interest  on  the 
bond,  and  none  is  alleged  to  have  been  paid  thereon  after  it  was 
assigned  to  Harper.  Harper  held  it  from  20th  June  1819,  to 
June  5th  1822,  when  he  died.  The  bond  fell  due  February  7th 
1826,  and  remained  in  the  hands  of  the  plaintiffs  without  a  demand 
for  payment  up  to  September  28th  1831.  It  was  held  by  the  tes- 
tator three  years  less  fifteen  days,  and  by  him  and  the  plaintiffs 
six  years,  eight  months  and  six  days  before  due,  with  the  right  to 
demand  interest  half-yearly.  It  was  held  five  years  seven  months 
and  twenty  days  after  due.  The  whole  time  it  was  held  was  twelve 
years,  three  months  and  eight  daysAvithout  moving  the  claim.  All 
this  time  the  defendants  were  here  and  able  to  pay.  The  defend- 
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ants  derived  the  first  knowledge  of  the  bank  mortgage  on  the  7th 
of  November  1818,  when  they  took  from  Warner  the  indemnifying 
mortgage  on  seven  houses,  supposed  to  be  ample  security.  In  this 
hope  they  remained  till  the  18th  of  November  1822,  when  these 
houses  were  sold  by  the  sheriff  for  less  than  the  incumbrances  on 
them.  From  this  time  the  defendants  paid  no  one  any  thing,  prin- 
cipal or  interest,  on  any  of  the  ten  bonds.  The  last  payment  they 
made  was  to  Isaac  Herbert  of  his  bond  No.  7,  on  the  22u  of  April 
1822.  Their  previous  payments,  with  the  interest  on  the  improve- 
ments they  had  made  on  the  premises,  amounted  to  forty-three  hun- 
dred and  eighty-five  dollars.  An  account  current  shows  them  to 
have  suffered  a  dead  loss,  exclusive  of  interest,  of  twelve  hundred 
and  ninety-one  dollars  and  twenty-five  cents  ;  and  with  the  interest 
on  this  balance  up  to  the  time  of  their  last  payment,  a  loss  of  one 
thousand  six  hundred  and  one  dollars  and  fifteen  cents.  It  further 
shows,  that  upon  an  average  interest  account  up  to  1838,  they 
suffer  to  the  amount  of  two  thousand  five  hundred  and  twenty-nine 
dollars  and  ninety-five  cents ;  and  by  an  interest  account  up  to  the 
same  year,  their  loss  is  two  thousand  nine  hundred  and  eighty-six 
dollars  and  thirty-three  cents. 

*These  accounts  (which  were  laid  before  the  court  by  the  r*q- 
defendants  with  their  paper-book)  are  strictly  correct,  and 
cannot  be  impugned.  The  defendants  therefore  contend,  that  from 
the  time  they  discovered  that  Warner's  indemnifying  mortgage  was 
a  failure,  they  disclaimed  the  whole  contract,  and  paid  no  more  on 
account  of  their  purchase ;  and  also  that  at  this  time  they  were 
losers  to  the  amount  of  twelve  hundred  and  ninety-one  dollars  and 
twenty-five  cents,  allowing  Warner  an  annual  rent  of  three  hun- 
dred and  seventy-five  dollars  upon  the  premises  as  agreed  for  by 
the  lease,  and  exclusive  of  all  repairs  and  interest,  and  other 
moneys  before  then  paid  by  them  on  account  of  the  mortgage  to  the 
bank.  The  judge's  charge  shows,  that  all  these  points  which  were 
agreed  to  be  questions  of  fact  were  made  by  the  defendants,  and 
argued  to  the  jury  ;  and  that  the  jury  passed  upon  them  all  as 
questions  of  fact,  which  was  conclusive.  There  was  no  evidence 
that  James  Harper,  Sr.,  ever  communicated  with  the  defendants  in 
any  manner  about  the  bond  in  question.  There  was  no  evidence 
that  the  defendants  ever  paid  any  one  any  interest  on  this  bond, 
except  the  evidence  of  Warner,  who  was  admitted  by  the  plaintiffs 
to  be  interested,  and  was  by  them  released  at  the  bar,  and  who  tes- 
tified that  he  thought  the  two  receipts  for  interest  on  this  bond  were 
in  Nuttle's  handwriting — as  to  this  he  was  not  positive.  His  whole 
evidence  was  vague,  equivocal,  and  from  an  interested  source  ;  viz., 
his  avowal  in  the  indemnity  mortgage,  "  that  the  bank  mortgage 
was  not  known  to  Jeffries  &  Nuttle  at  the  time  the  said  conveyance 
was  made  to  them" — the  truth  of  which  he  acknowledged  on  oath, 
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and  also  the  following  written  confession,  likewise  admitted  by  him 
on  oath  to  be  true. 

"  I  do  hereby  certify,  that  at  the  time  I  sold  and  conveyed  to 
Jeffries  &  Nuttle  the  lot  on  Prune  street  between  Fifth  and  Sixth 
streets,  I  did  not  inform  them  that  it  was  subject  to  a  mortgage  to 
the  Bank  of  Pennsylvania.  I  owned  other  real  estate  at  the  time, 
and  was  in  tolerable  good  business  ;  and  I  confidently  believed  that 
before  the  expiration  of  the  times  mentioned  for  payment  of  the 
purchase-money  by  Jeffries  and  Nuttle,  I  would  be  able  to  pay  off 
the  notes  held  by  the  Bank  of  Pennsylvania,  the  payment  of  which 
the  mortgage  was  meant  to  secure. 

(Signed) 

October  3d  1823.  JOHN  WARNER." 

The  plaintiffs'  whole  cause  was  narrowed  down  to  the  alleged 
handwriting  of  Nuttle  in  these  two  receipts.  This  was  not  sworn 
to  with  certainty  by  Warner ;  but  what  he  did  say,  together  with 
the  alleged  comparisons  of  handwriting,  was  all  left  by  the  judge 
to  the  jury,  who  by  their  verdict  thought  proper  not  to  sustain  this 
mere  question  of  fact ;  and  there  was  no  evidence  that  the  defend- 
ants ever  knew  that  the  plaintiffs  had  their  bond,  much  less  that 
they  stood  by  and  saw  old  Mr.  Harper  take  it  without  putting  him 
jicofn  on  his  guard.  *The  plaintiffs  stand  here  therefore  upon  the 
J  naked  ground  of  the  assignee  of  an  assignee  acting  upon 
his  own  judgment  without  any  communication  with  the  defendants, 
and  without  any  evidence  of  any  act  done  by  the  defendants  in 
relation  to  this  bond  after  it  was  made.  The  struggle  by  the  plain- 
tiffs has  been  now  to  glean  up  collateral  facts,  twenty  years  old,  to 
obtain  their  interpretation  upon  the  rejected  oath  of  Warner,  and 
to  claim  for  them  the  absurd  inducement  to  old  Mr.  Harper  to  buy 
this  bond ;  whereas  there  is  not  a  shadow  of  proof  that  he  ever 
knew  of  any  one  of  these  denied  allegations,  or  that  he  acted  upon 
any  inducement  but  the  exercise  of  his  own  naked  speculation. 
And  certain  it  is,  that  this  case  is  wholly  barren  of  any  evidence 
that  he  or  the  plaintiffs  ever  had  any  thing  to  do  with  the  defend- 
ants upon  this  subject  whatever,  except  that  they  bought  the  de- 
fendants bond  without  their  knowledge,  which  they  held  in  darkness 
and  silence  for  nearly  thirteen  years,  and  then  entered  judgment 
upon  it  without  notice  to  the  defendants. 

1st.  It  is  said  that  the  plaintiffs  are  in  Warner's  shoes,  and  were 
so  up  to  notice  of  the  assignment.  The  plaintiffs  deny  this  posi- 
tion. This  is  another  effort  to  break  in  upon  the  established  rule, 
that  the  assignee  of  a  chose  in  action  takes  it  subject  to  all  the 
existing  equities  between  the  original  parties.  The  vendor  of  a 
chose  in  action  can  only  so  sell  his  interest  therein  as  to  put  his 
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vendee  in  his  place.  "  The  only  exception  to  this  rule  is  as  to 
negotiable  paper,  and  as  to  such  paper  only  until  due  and  during 
the  life  of  the  drawer  after  which  it  ranks  as  simple  contract  debts, 
in  the  course  of  administration."  Chitty  on  Bills  I,  ed.  of  1830 ; 
Rob.  Dig.  373  ;  3d  and  4th  Anne,  ch.  9,  A.  D.  1704  ;  Pur.  Dig.  97, 
Act  28th  May  1715.  This  whole  subject  was  discussed  in  1776, 
and  fully  sustained  as  is  now  contended  for  by  the  defendants,  in 
Wheeler  v.  Hughes,  1  Dall.  23;  recognised  and  repeated  in  1786 
in  McCullough  v.  Hanson,  1  Dall.  464.  In  1799  it  was  again 
recognised,  viz.,  "  The  assignee  of  a  bond  takes  it  at  his  own  peril, 
subject  to  every  defence  which  might  be  set  up  by  the  obligee." 
Ludovic  v.  Croll,  2  Yeates  464.  And  this  rule  applies  up  to 
the  time  of  the  assignment  or  notice  of  it.  McMullen  v.  Warner, 
16  S.  &  R.  20. 

The  first  notice  the  defendants  had  of  this  assignment  was  the 
entry  of  the  judgment  by  the  plaintiffs  upon  this  bond  upon  the 
21st  of  September  1831 — nearly  thirteen  years  after  the  assign- 
ment— since  when  it  is  not  pretended  that  they  have  done  aught 
but  resist  the  claim. 

2d.  It  is  said  that  the  plaintiffs  were  bound  to  inquire  of  the 
obligor,  and  have  been  guilty  of  laches  by  their  long  silence. 

"  One  about  to  take  an  assignment  of  a  bond  is  bound  to  inquire 
into  every  circumstance  that  may  be  set  up  against  any  part  of 
the  debt:"  Frantz  v.  Brown,  1  P.  &  W.  257-262;  Metzgar  v. 
Metzgar,  1  Rawle  231.  "  It  is  his  duty  to  sound  the  obligor  as  to 
the  amount  due:"  Id.  The  assignee  is  bound  to  take  notice  of 
*every  thing,  as  well  secret  trusts  as  want  of  consideration,  r+oy 
set-off,  &c. :"  Id.  "  Unless  he  inquire  of  the  obligor  who  *• 
withholds  the  facts,  he  takes  at  his  peril:"  Id.  "Every  bond  is 
liable  to  investigation  as  to  its  truth  and  fairness  in  the  hands  of 
the  assignee.  It  depends  upon  the  seal  and  the  act  of  assembly. 
And  the  single  exception  is  where  before  taking  the  paper  the 
assignee  calls  on  the  obligor,  and  he  tells  him  there  is  no  defence, 
or  when  the  obligor  induces  him  to  take  it:"  Houk  v.  Foley,  2 
P.  &  W.  250.  By  the  thirteen  years'  silence,  delay,  and  want  of 
notice,  the  plaintiffs  are  estopped.  "  Where  a  man  is  silent  when 
he  should  speak,  the  law  will  require  him  to  remain  silent  when 
in  conscience  he  should  not  speak :"  Mervin  v.  Belknap,  2  John. 
Rep.  589. 

3d.  The  assignee  of  an  assignee  is  upon  the  same  footing  as  the 
first  assignee :  Frantz  v.  Brown,  IP.  &  W.  260,  261 ;  9  S.  &  R. 
137. 

4th.  A  payment  on  account  by  the  defendant  does  not  affect  his 
defence  or  work  a  waiver  of  his  right  to  relief,  if  there  be  fraud  or 
want  of  consideration  :  Ludovic  v.  Croll,  2  Yeates  464.  This  bond 
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•was  drawn  payable  with  interest  half-yearly.  All  the  other  nine 
bonds  were  drawn  payable  in  the  same  way.  The  interest  there- 
fore was  a  part  of  the  original  contract  as  much  as  the  principal.  And 
the  payment  <jf  interest  could  have  no  other  effect  than  a  payment 
of  a  part  of  the  principal.  Suppose  this  bond  had  been  payable  by 
instalments  every  six  months.  Or  suppose  the  whole  purchase- 
money  had  been  embraced  in  one  bond  payable  by  instalments  every 
six  months  ;  and  the  defendants  had  paid  one  or  more  of  the  instal- 
ments ;  would  their  liability  have  been  otherwise  than  by  paying 
interest,  which  was  a  part  of  the  original  contract  as  much  as  the 
principal  ?  There  can  be  no  distinction :  the  cases  are  analogous. 
If  there  be  any  difference,  the  payment  of  a  part  of  the  principal 
would  be  a  stronger  .evidence  of  their  waiver  of  defence  than  the 
payment  of  interest.  And  it  is  believed  that  no  authority  can  be 
shown  to  sustain  the  position  that  the  payment  of  interest  upon  a 
bond  drawing  interest  has  received  any  other  construction  than  that 
placed  upon  the  payment  of  a  part  of  the  principal.  Finally,  if 
chancery  prevent  the  obligee  from  going  on  against  the  obligor 
while  he  is  a  loser,  or  in  jeopardy,  the  verdict  of  the  jury  should 
produce  the  same  effect :  Frantz  v.  Brown,  1  P.  &  W.  262. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Each  of  the  errors  assigned  in  this  case,  may  be 
considered  as  being  embraced  in  one  or  other  of  the  following  ques- 
tions, and  either  sustained  or  disaffirmed  by  the  answers  which 
shall  be  given  to  them.  First ;  had  the  plaintiffs,  from  anything 
that  appeared  in  evidence,  a  right  to  claim  of  the  jury  to  be  placed 
*9Q-i  *upon  a  more  favorable  footing  than  the  obligee  himself,  had 
J  he  been  the  plaintiff  seeking  to  recover  the  amount  of  the 
bond  in  suit  ?  Second  ;  if  the  defendants,  being  the  obligors  in  the 
bond,  owed,  at  the  time  the  land  or  house  and  lot  were  sold  from 
them  under  the  mortgage  existing  against  it  when  then  bought,  a 
sufficient  portion  of  the  purchase-money,  which  they  were  to  pay 
for  the  land,  to  have  satisfied  and  extinguished  the  mortgage,  so  as 
to  have  prevented  the  land  from  being  sold  from  them,  and  refused 
or  neglected  to  apply  such  portion  of  the  purchase-money  owing 
by  them  to  the  discharge  of  the  mortgage,  can  they  set  up  the  sale 
or  loss  of  the  land,  as  a  defence  to  the  payment  of  the  bond  ? 
Third ;  was  the  evidence  given  by  the  defendants  to  show  the  value 
and  the  nature  of  the  improvements  made  by  them  on  the  land  after 
they  purchased  it,  admissible  ? 

As  to  the  first  question,  it  does  not  appear  that  there  was  even 
a  spark  or  title  of  evidence  given,  which  tended  to  establish  any 
good  reason  why  the  defendants  should  not  have  the  advantage  of 
every  equity  against  the  plaintiffs,  as  the  representatives  of  the 
assignee  of  the  bond,  that  they  would  have  been  entitled  to,  had  the 
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suit  been  brought  by  the  obligee  himself  for  his  own  use.  It  was 
not  shown,  nor  was  any  evidence  given,  tending  to  prove  it,  that 
the  defendants  were  present  making  no  objection  to  the  assignment 
of  the  bond,  or  knew  anything  whatever  in  regard  to  it  until  after 
it  was  made.  It  cannot,  therefore,  be  said  with  any  propriety,  that 
they  either  expressly  or  tacitly  induced  or  encouraged  the  assignee 
to  purchase  their  bond  as  one  that  was  good;  and  thus  preclude 
themselves  from  showing  that  the  consideration  of  it  had  failed,  or 
been  taken  from  them  by  reason  of  any  delinquency  or  want  of 
integrity  on  the.  part  of  the  obligee.  The  interest  on  the  bond  was 
payable,  by  its  terms,  semi-annually,  but  the  principal  was  not  to 
become  so  until  eight  years  after  its  execution ;  and  the  circum- 
stance of  the  defendants  having  paid  the  first  half-year's  interest 
thereon  to  the  obligee,  before  he  assigned  the  bond,  and  the  second 
half-year's  interest  afterwards  to  the  first  assignee,  and  the  same 
being  endorsed  on  the  bond  in  the  handwriting  of  one  of  the  de- 
fendants, would,  at  most,  only  warrant  the  conclusion  that  the  defend- 
ants, at  that  time,  did  not  apprehend  or  suppose  that  they  were 
likely  to  incur  any  loss  by  paying  the  interest,  and  therefore  did 
not  object  to  doing  so  ;  but  it  would  be  going  too  far,  and  would 
certainly  be  unreasonable  to  hold,  that  because  they  paid  the  in- 
terest on  the  bond  at  that  time,  under  an  apprehension  that  they 
would  be  safe  in  doing  so,  they  should  therefore  be  concluded  for- 
ever afterwards  from  objecting  to  the  payment  of  any  future  inter- 
est or  principal  when  the  times  respectively  at  which  they  were 
made  payable,  had  come  around,  and  it  was  made  to  appear  clearly 
that  they  could  not  have  the  benefit  of  this  purchase.  And  al- 
though the  mortgage  of  indemnity,  as  it  is  called,  taken  of  Warner, 
the  obligee  *in  the  bond,  on  the  7th  of  November  1818,  had  r+oq 
it  been  good  and  sufficient  to  have  indemnified  the  defendants  ^ 
against  all  injury  or  loss  that  could  have  arisen  from  paying  their 
bonds,  or  to  have  enabled  them  to  have  paid  off  the  mortgage  of 
the  Pennsylvania  Bank,  they  might  have  been  bound  after  taking 
it  to  have  paid  the  interest  and  principal  upon  the  bonds  according 
to  their  tenor,  yet  if  they  could  have  shown  that  it  was  worthless 
and  good  for  nothing,  as  it  turned  out  to  be,  there  would  seem  to 
be  no  good  reason  why  they  should  be  deprived  of  any  equity 
that  they  might  otherwise  have  been  entitled  to  claim  or  to  lay 
hold  of  in  order  to  protect  them  against  the  payment  of  the  bonds. 
It  is  incontrovertibly  settled  by  our  decisions  on  the  subject,  that, 
notwithstanding  the  legal  assignability  of  bonds  given  for  the  pay- 
ment of  money  to  the  obligee,  his  order  or  assigns,  under  our  Act  of 
Assembly,  the  obligor  is  still  entitled  to  avail  himself  of  any  legal 
or  equitable  defence,  in  the  hands  of  the  assignee,  which  he  had  a 
right  to  claim  before  the  assignment,  against  the  obligee  himself. 
If  the  assignee  does  not  wish  to  run  any  risk,  on  this  account,  in 
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taking  an  assignment  of  the  bond,  he  ought  before  he  takes  it,  to 
call  upon  the  obligor,  let  him  to  know  that  he  is  about  to  purchase 
and  -take  an  assignment  of  it ;  and  at  the  same  time  inquire  of 
him  whether  he  has  any  objection  to  make  against  the  payment  of 
it.  By  doing  so,  he  imposes  the  duty  upon  the  obligor  of  either 
making  known  whatever  objection  the  latter  may  think  he  has  to 
paying  the  whole  or  any  part  of  the  bond  ;  or  otherwise  if  he  declines 
mentioning  any,  he  will  be  estopped  from  doing  so  after  the  assign- 
ment and  will  thereby  render  himself  liable  to  pay  the  amount  of 
the  bond  to  such  person  upon  his  becoming  the  assignee  thereof. 
The  law  abhors  fraud  and  will  not  tolerate  or  sanction  it  in  any 
form;  but  to  permit  the  obligor  to  set  up  a  defence  against  the  bond, 
in  the  hands  of  the  assignee,  which  he  concealed  when  called  on  by 
the  assignee  to  make  it  known,  would  be  a  palpable  fraud  upon  the 
latter;  or  to  permit  the  obligor,  after  being  so  called  on,  by  the  as- 
signee, before  the  latter  purchased  and  took  a  transfer  of  the  bond, 
to  set  up  thereafter  any  defence  which  then  existed,  or  might  sub- 
sequently arise  out  of  the  transaction,  which  produced  the  bond 
although  the  obligor  knew  or  could  know  nothing  of  it,  when  so 
called  on,  would  be  to  throw  the  loss  or  injury  upon  the  innocent 
assignee,  and  to  relieve  the  obligor  therefrom,  who  may  with  pro- 
priety be  said  to  have  caused  it ;  because  he  knowing  the  nature  of 
the  transaction  which  gave  birth  to  the  bond,  must  be  taken  to  have 
known  also  whether  it  was  possible  that  such  defence  as  he  offers 
to  make  thereafter  would  arise  or  not  ;  and  if  it  could,  it  may  be 
said  to  have  been  his  duty  to  have  made  it  known  to  the  assignee  : 
so  that  the  rule  of  law  which  declares  that  if  one  of  two  innocent 
persons  must  suffer  a  loss,  it  shall  fall  upon  the  one  who  has  been 
the  occasion  of  it,  would  seem  to  throw  the  loss  in  such  case  upon 
*4.01  t^ie  °klig°r'  If  *then  the  assignee,  before  becoming  such, 
J  does  not  use  the  precaution  of  advising  the  obligor  of  his 
intention  to  make  an  assignment  of  the  bond,  he  is  to  be  considered 
as  having  taken  it  altogether  at  his  own  risk,  and  as  subject  to  all 
equity,  and  every  objection  which  the  obligor  may  or  could  have  set 
up  against  the  obligee,  had  he  not  parted  with  it.  This  doctrine  is 
either  established  or  plainly  deducible  from  many  cases.1 

The  propriety  of  not  taking  an  assignment  of  a  bond,  as  here 
suggested,  without  the  privity  of  the  obligors,  so  that  it  may  be 
known  first,  whether  anything  is  legally  and  equitably  due  -upon 
it,  and  if  so,  what  amount  is  due,  has  been  mentioned  by  Mr.  Sug- 
den  in  his  treatise  on  the  Law  of  Vendors,  2  vol.  221,  as  to  taking 
assignment  of  mortgages  ;  when  he  says,  "  that  an  assignment 
should  not  in  any  case  be  taken  of  a  mortgage  without  the  privity 
of  the  mortgagor,  as  to  the  sum  really  due  ;  for  although  it  undoubt- 

1  See  3  Barr  140  ;  9  Id.  403 ;  10  Id.  431  ;  4  Harris  370 :  9  Casey  315  :  12 
Id.  108  ;  10  Wright  264. 
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edly  is  not  necessary  to  give  notice  to  the  mortgagor  that  the  mort- 
gage had  been  assigned,  yet  the  assignee  takes  subject  to  the  account 
between  the  mortgagor  and  the  mortgagee,  although  no  receipt  be 
endorsed  on  the  mortgage  deed  for  any  part  of  the  mortgage  money, 
which  has  been  actually  paid  off."  The  Court  below  seem  to  have 
entertained  a  correct  notion  of  the  law  relative  to  all  the  matters 
growing  out  of  the  answer  to  this  first  question ;  and  the  exceptions 
arising  thereout  consequently  are  not  sustained. 

We  come  now  to  the  second  question,  which  embraces  the  answers 
of  the  Court  to  the  third  and  fourth  points  submitted  by  the  plain- 
tiff 's  counsel  on  the  trial  below  ;  and  the  third,  fourth  and  ninth 
errors  assigned  here.  The  failure  of  the  consideration,  that  is  the 
loss  of  the  land,  for  which  the  bond  in  suit  was  given,  is  relied  on 
as  a  defence  against  the  payment  of  it :  this  defence,  it  must  be 
observed,  is  merely  equitable,  and  to  entitle  the  defendants  to  avail 
themselves  of  it,  they  ought  to  have  shown  that  they  had  no  means 
of  preventing  it  without  being  the  losers  or  giving  up  that  which  of 
right  belonged  to  themselves,  for  the  purpose  of  satisfying  the 
mortgage  debt  owing  to  the  Pennsylvania  Bank,  which  occasioned 
the  sale  and  the  loss  of  the  land  to  them.  But  in  May  1826,  the 
time  when  the  land  was  sold  to  pay  this  mortgage  debt,  then  amount- 
ing to  twenty-six  hundred  and  twelve  dollars  thirty-six  cents,  beside 
interest  thereon  from  the  first  of  June  1823,  the  defendants  owed 
upon  their  bonds,  outstanding  and  unpaid,  twenty-five  hundred 
dollars  of  the  principal  of  the  purchase-money  of  the  land  ;  two 
thousand  dollars  whereof,  with  a  large  amount  of  interest  for  many 
years  back  upon  the  whole  of  it,  had  become  payable,  making  a 
sura  more  than  sufficient  to  have  satisfied  the  mortgage  debt  of  the 
bank.  The  money,  thus  owing  by  them  upon  their  bonds,  may 
with  great  propriety  be  considered  as  money  in  their  hands  belong- 
ing to  the  obligee,  whose  debt  to  the  bank  incumbered  the  land, 
which  they  might  have  applied,  and  would  have  been  perfectly  justi- 
fied *therein,  to  the  discharge  of  the  bank  debt,  so  as  to  have  r*A-\ 
prevented  the  land  from  being  sold  on  account  of  it.  Had  "- 
they  done  this,  they  would  then  have  had  and  held  the  land  dis- 
charged from  all  incumbrances,  and  would  have  been  entitled  to  a 
credit  upon  their  bonds  equal  to  the  amount  so  paid.  And  this 
would  have  protected  them  completely  from  all  loss,  either  by  means 
of  the  land  being  sold  from  them,  or  having  had  to  pay  money, 
which  properly  speaking,  could  have  been  regarded  as  paid  out  of 
their  own  pockets.  If  the  amount  of  the  money,  owing  by  them 
at  that  time,  was  not  sufficient  to  have  paid  off  both  the  mortgage 
debt  to  the  bank,  and  the  amount  of  the  bond  in  suit,  they  ought 
to  have  applied  as  much  of  it,  as  would  have  either  discharged  the 
one  or  the  other  ;  and  then  admitting  that  they  bad  the  right  to 
elect  to  which  it  should  be  so  appropriated,  which  seems  to  be  con- 
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ceding  to  them  the  most  that  they  can  ask  in  this  respect,  but  not 
having  applied  it  to  the  discharge  of  the  bank  debt,  it  is  no  more 
than  fair  to  intend  that  they  elected  to  pay  it  in  discharge  of  their 
bonds,  and  have  there/ore  precluded  themselves  from  setting  up  the 
defence  that  was  relied  on  at  the  trial  of  the  cause.  It  is  probable 
however,  and  indeed  believed,  that  upon  a  strictly  accurate  calcu- 
lation of  the  amount  of  principal  and  interest,  actually  payable 
upon  the  bonds  at  the  time  of  the  sale  of  the  land  for  the  bank 
debt,  it  will  be  found  amply  sufficient  to  have  satisfied  that  debt,  and 
likewise  the  bond  in  suit ;  which  will  still  be  making  the  case  more 
clear  against  the  defendants,  though  possibly  not  any  stronger  : 
because  if  it  were  sufficient  to  satisfy  the  first,  they  seem  to  be 
without  any  right  founded  upon  either  principles  of  law  or  equity 
to  retain  the  money. 

This  view  of  the  case  does  not  seem  to  have  been  met  by  any 
position  or  argument  advanced  on  the  trial  of  the  cause  below  or 
on  the  argument  here,  excepting  that  it  would  seem  to  have  been 
claimed  for  the  defendants,  that  they,  at  the  time  the  land  was  sold 
on  account  of  the  mortgage  debt  owing  to  the  Pennsylvania  Bank, 
had  a  right  to  rescind  their  contract  for  the  purchase  of  the  land,  so 
far  at  least,  as  to  give  it  up  to  be  sold  for  the  debt,  and  to  claim  to  be 
released  from  the  payment  of  any  more  of  the  purchase-money,  than 
what  they  had  previously  thereto  paid  of  it.  This  ground  does  not 
appear  to  have  been  repudiated  by  the  court  below ;  but  rather  to 
have  been  submitted  to  the  jury  as  tenable,  in  connection  with  the 
evidence  of  the  value  of  the  improvements  made  on  the  property 
by  the  defendants ;  which  could  only  have  been  admitted  with  a 
view  to  make  the  impression  upon  the  minds  of  the  jury,  that  the 
defendants  were  great  losers  instead  of  gainers,  by  giving  up  the 
property  and  suffering  it  to  be  sold  ;  and  therefore  it  would  not 
only  be  hard,  but  cruel  as  well  as  unjust,  to  require  them  to  pay 
any  portion  of  the  residue  of  the  purchase-money.  This  ground 
however  is  a  mistaken  one,  and  wholly  untenable.  If  there  was 
any  time,  after  the  contract  for  the  purchase  was  carried  into  execu- 
*49~l  ^on>  wnen  the  defendants  *could,  with  any  degree  of  plausi- 
bility, have  claimed  to  be  released  from  their  purchase,  it 
was  when  they  were  first  told  of  the  incumbrance  in  favor  of  the 
Pennsylvania  Bank.  But  it  is  clear  that  the  vendor  might  have 
removed  all  color  for  such  claim  then,  by  an  immediate  discharge 
of  the  incumbrance :  and  even  if  he  had  declined  to  do  this,  the  de- 
fendants could  not  have  insisted  upon  a  rescission  of  their  purchase, 
without  conveying  or  offering  to  reconvey  the  property  to  their 
vendor,  upon  their  being  reimbursed  by  him  any  expenses  neces- 
sarily incurred  on  account  af  the  purchase.  Instead  however  of 
claiming  to  have  the  purchase  rescinded,  or  taking  any  step  to  bring 
about  such  an  event,  the  defendants  go  on  to  ratify  and  confirm  it 
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to  the  fullest  extent  of  their  power,  by  taking  security  of  the  ven- 
dor to  indemnify  them  against  the  incumbrance,  and  from  time  to 
time,  as  they  were  able,  by  paying  the  principal  and  interest  upon 
some  of  their  bonds,  given  to  secure  the  payment  of  the  purchase- 
money,  and  in  the  meantime  holding  on  to  and  enjoying  the  pro- 
perty ;  so  that  at  no  time  did  the  defendants  ever  intimate  by  either 
word  or  deed  that  they  had  even  the  slightest  wish,  upon  their  part, 
to  give  up  the  purchase,  before  the  sale  of  the  property  under  the 
incumbrance  in  1826.  But  then  it  was  entirely  too  late  and  out 
of  all  time  to  attempt  such  a  thing.  The  defendants  had  thus  been 
in  the  full,  free  and  uninterrupted  enjoyment  of  the  property,  until 
they  had  become  delinquent  in  paying  a  portion  of  the  purchase- 
money  more  than  sufficient  to  have  met  and  paid  off  the  incum- 
brance. This,  as  has  been  shown  above,  they  might  have  done 
with  perfect  safety  to  themselves ;  and  considering  it  as  the  money 
of  the  vendor,  it  was  inequitable  in  them  to  withhold  it.  If  then 
they  have  sustained  a  damage  or  loss  by  suffering  the  property  to 
be  sold  from  them,  they  have  no  right  to  claim  redress.  It  must 
be  considered  damnum  sine  injuria  ;  for  the  maxim  of  law  in  such 
case  is,  volenti  non  fit  injuria.  We  therefore  are  of  opinion,  that 
the  court  below  erred  in  their  direction  to  the  jury,  on  the  points 
involved  in  this  second  question. 

We  also  think  that  the  court  erred  in  admitting  the  evidence  to 
which  the  third  question  has  relation.  It  was  wholly  irrelevant  to 
the  issue.  The  amount  of  labor  performed,  or  the  amount  of  money 
expended  by  the  defendants,  in  improving  or  altering  the  property 
to  answer  their  purposes,  had  nothing  whatever  to  do  with  the  mat- 
ters in  issue  between  the  parties.  It  was  not  competent  for  the 
defendants,  nor  does  it  appear  that  they  expressly  pretended  to 
assert  a  right,  to  claim  compensation  for  the  loss  of  the  property 
by  the  sheriff's  sale.  We  have  shown  above,  that  they  had  many 
years  before  that,  put  it  out  of  their  power  to  give  up  or  annul  the 
purchase,  by  affirming  and  confirming  it  immediately  after  they 
were  first  apprised  of  the  incumbrance,  which  in  fairness  ought  to 
have  been  disclosed  to  them  by  the  vendor  at  the  time  of  the  sale, 
and  before  it  was  concluded :  not  only  did  the  defendants  ratify 
and  *confirm  the  sale  made  to  them  of  the  property,  after  r*4q 
they  were  made  acquainted  with  the  incumbrance  of  the 
Pennsylvania  Bank,  and  before  they  had  paid  a  cent  of  the  pur- 
chase-money, but  ever  afterwards  held  on  to  it,  enjoying  it  as  their 
own,  and  paying  from  time  to  time  more  or  less  of  the  purchase- 
money,  as  they  found  it  convenient  to  do  so :  but  still  retaining  a 
sufficiency  of  the  purchase-money  in  their  hands  to  have  satisfied 
that  ihoumbiauce,  they  ought  therewith  to  have  discharged  it,  and 
by  this  means  have  prevented  the  loss  occasioned,  as  they  allege,  by 
the  sale  of  the  property  under  it.  This  however  they  neglected  or 
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refused  to  do,  and  have  consequently  not  only  been  the  cause  of  the 
loss  of  the  property  to  themselves,  but  likewise  to  the  vendor  and 
every  other  concerned  ;  and  moreover,  if  the  evidence  was  given 
for  any  substantial  purpose,  they  would  not  only  seem  to  insist  upon 
being  cut  loose  from  their  obligation  and  being  permitted  to  retain 
the  residue  of  the  purchase-money,  but  also  upon  being  reimbursed 
the  money  paid  and  laid  out  on  account  thereof,  that  they  may  be 
completely  indemnified.  But  even  if  it  were  so,  that  they  had  a 
right  to  claim  an  indemnity  for  any  loss  they  may  have  sustained 
by  reason  of  the  incumbrance  of  the  Pennsylvania  Bank  not  having 
been  paid  without  a  sale  of  the  property  for  that  purpose,  still  it  is 
perfectly  obvious  that  the  estate  of  the  plaintiff 's  testator  cannot  be 
made  liable  for  it ;  and  hence  again  the  total  impertinency  of  the 
evidence  admitted  in  opposition  to  the  objection  of  the  plaintiffs' 
counsel. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 
Judgment  reversed  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  2  Barr  419  ;  1  Grant  91 ;  2  Wright  213  ;  ||30  Smith  388.1J 
Cited  by  the  Court,  7  W  &  S.  455  ;  7  Barr  120  ;  1  Jones  298  ;  8  Casey  127  ;  1 
Grant  34  ;  5  P.  F.  Smith  483  ;  and  commented  on  and  followed,  2  Jones  192. 
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Estate  of  William  Tilghman,  Esq. 

APPEAL. 

1.  By  an  agreement  in  consideration  of  an  intended  marriage,  the  portion  of 
the  wife  was  to  be  raised  out  of  her  real  estate,  of  which  her  father  was 
tenant  by  the  curtesy,  by  a  sale  after  she  should  arrive  at  the  age  twenty- 
one  years.     The  marriage  took  place :  the  wife  attained  the  age  of  twenty- 
one,  and  died  two  months  afterwards,  without  any  act  having  been  done  by 
her  for  the  purpose  of  sale,  or  any  request  by  the  husband  to  the  father  to 
that  effect :  Held,  that  the  estate  of  the  father  was  not  liable  for  the  non- 
performance  of  the  agreement. 

2.  By  a  private  act  of  the  legislature,  W.  T.,  who  was  tenant  by  the  curtesy 
of  certain  town  lots  and  lands,  was  authorized  to  sell  the  lots  in  fee,  pro- 
vided that  there  should  be  reserved  a  perpetual  ground-rent  of  at  least  two 
dollars  per  annum,  issuing  out  of  and  charged  on  every  lot  sold,  to  be  paid  to 
the  said  W.  T.  during  his  life,  with  remainder  in  fee  to    the  heirs  of   his 
deceased   wife.     Under   this  power   W.  T.  sold  divers    lots,  on  which    he 
reserved  ground-rents  in  the  manner  prescribed  by  the  act,  and  for  which 

"also  he  received  gross  sums  in  money  in  addition  :  Held,  that  these  sums 
were  to  be  considered  as  real  estate,  and  as  such,  went  to  the  heirs  of  his 
deceased  wife,  and  not  to  the  administrator  of  a  daughter  who  died  in  his 
lifetime. 

3.  Where  the  proceeds  of  the  sale  of  real  estate  sold  by  executors,  under 
authority  contained  in  a  will,  have  been  paid  into  the  Orphans'  Conrt  in  pur- 
suance of  the  19th  section  of  the  act  of  24th  February,  1834,  that  Court  has 
jurisdiction  over  the  fund,  and  power  to  adjudicate  the  right  of  a  person 
claiming  as  a  creditor  of  the  testator. 


1839.]  OF  PENNSYLVANIA.  44 

[Tilghman's  Estate.] 

This  was  an  appeal  by  Benjamin  Chew,  Jr.,  Esq.,  from  a  decree 
of  the  Orphans'  Court  for  the  county  of  Philadelphia,  in  the  mat- 
ter of  the  settlement  of  the  accounts  of  Edward  Shippen  Burd, 
executor  of  the  will  of  William  Tilghman,  Esq.,  deceased. 

The  appellant's  deceased  wife,  Elizabeth  Margaret  Chew,  was 
the  only  child  of  the  testator  and  of  his  deceased  wife,  Mrs.  Mar- 
garet Tilghman,  who  was  one  of  the  daughters  of  James  Allen,  son 
of  William  Allen. 

Before  1765,  this  William  Allen  was  proprietor  of  three  thou- 
sand three  hundred  and  seventy  acres  of  land  in  Northampton 
county.  In  or  about  that  year  he  laid  off  the  town  of  Northamp- 
ton upon  a  part  of  this  land,  and  sold  many  lots  in  it,  reserving 
small  ground-rents.  On  the  5th  of  January  1767,  he  conveyed 
the  whole  of  this  Northampton  estate  to  his  son  James  (the  above- 
named  father  of  Mrs.  Tilghman)  in  fee.  William  Allen  survived 
his  son  James,  and  died  on  the  6th  of  September  1780.  By  his 
will,  made  during  James's  *lifetime,  he  had  devised  to  him  r*±K. 
one-fourth  of  his  residuary  estate,  and  by  a  codicil  made  ^ 
after  James's  death,  had  devised  this  one-fourth  of  his  residuary 
estate  to  James's  four  children ;  who  were  James,  the  younger ; 
Ann  (afterwards  Mrs.  Greenleaf;)  Margaret  (afterwards  Mrs.  Tilgh- 
man ;)  and  Mary  (afterwards  Mrs.  Livingston),  viz.,  one-half  of 
the  one-fourth  of  the  residue  to  James  the  younger,  and  the  other 
half  of  it  among  his  three  sisters. 

His  residuary  estate  is  described  in  the  act  of  1799  mentioned 
below,  as  "consisting  of  a  number  of  tracts  of  land  situated  at  a 
considerable  distance  from  each  other,  which  were  liable  to  con- 
siderable and  unavoidable  injury  from  destruction  of  timber  and 
other  circumstances."  Of  course  it  embraced  no  part  of  the  North- 
ampton estate,  as  this  had  been  previously  conveyed  to  the  testa« 
tor's  son  James. 

James  Allen,  the  son,  the  proprietor  of  the  Northampton  estate, 
died  in  1778  or  1779,  leaving  a  widow  Elizabeth  (afterwards  Mrs. 
Lawrence),  and  issue  the  four  children  above  named.  During  his 
lifetime,  he  had  conveyed  away  on  ground-rent  a  large  number  of 
the  town  lots  in  Northampton,  and  about  six  hundred  and  seventy 
acres  of  the  lands  adjoining  the  town;  and  for  many  of  the  town  lots 
had  given  tickets  or  executory  contracts  for  the  disposal  of  them  on 
certain  conditions. 

By  his  (James  Allen's)  will  dated  23d  May  1778,  he  devised  to 
his  daughter  Margaret  (afterwards  Mrs  Tilghman),  about  four  hun- 
dred acres  (the  part  remaining  unsold  of  about  five  hundred  acres) 
of  one  of  his  tracts  in  Northampton  county,  adjoining  the  then 
town  of  Northampton,  including  part  of  the  present  borough  of 
that  name,  and  some  real  estate  in  Philadelphia;  to  his  son  James, 
the  younger,  between  nine  hundred  and  one  thousand  acres  in 
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Northampton  county,  including  the  town  and  rents  theretofore 
reserved ;  the  rest  of  the  Northampton  estate  in  specific  parcels  to 
each  of  his  two  other  daughters — the  whole  subject  to  a  provision 
in  favor  of  his  widow  ;  the  residue  among  his  four  children  equally. 

James  Allen  the  younger,  son  of  James,  died  in  his  minority, 
unmarried  and  intestate,  whereupon  his  estate  descended  to  hia 
three  sisters. 

Of  these  sisters,  Margaret,  who  had  married  the  testator,  Wil- 
liam Tilghman,  gave  birth  in  April  1796,  to  a  daughter,  Elizabeth 
Margaret,  afterwards  Mrs.  Chew. 

By  two  deeds  of  3d  April  1798,  Mr.  and  Mrs.  Tilghman  con- 
veyed in  fee  to  Samuel  Davis,  who  reconveyed  to  Mr.  Tilghman 
and  his  heirs  the  tract  of  four  hundred  acres  specifically  devised  to 
Mrs.  Tilghman  in  her  father's  will. 

On  the  17th  of  May  1798,  a  deed  of  partition  was  made  between 
.,5 ,fi-|  *Ann  Penn  Allen  (afterwards  Mrs.  Greenleaf ),  of  the  first 
-I  part;  William  Tilghman  and  wife  of  the  second  part;  and 
Mr.  and  Mrs.  Livingston  of  the  third  part ;  ascertaining  with  pre- 
cision the  boundaries  of  the  parcels  of  the  Northampton  estate, 
which  their  father  had  left  to  them  respectively  in  severally,  and 
dividing  and  allotting  in  severalty,  what  they  held  in  common  as 
heirs  of  their  brother  James. 

What  was  ascertained  and  allotted  by  this  deed  as  the  property 
in  severalty  of  Mrs.  Tilghman  and  her  heirs,  is  what  is  termed 
"the  Northampton  estate,"  in  the  writing  of  the  10th  of  July 
1816,  hereinafter  mentioned. 

In  1798  or  early  in  1799,  Mrs.  Tilghman  died,  leaving  her  hus- 
band tenant  by  the  curtesy  of  this  estate ;  the  reversion  and  inherit- 
ance descending  to  her  daughter.  The  same  thing  occurred  with 
respect  to  the  other  real  estate  mentioned  below. 

On  the  3d  of  April  1799,  the  legislature  passed  "  An  act  for 
the  benefit  of  Elizabeth  Allen  and  Elizabeth  Margaret  Tilghman,"  ' 
in  the  following  words : 

"  Whereas  it  hath  been  represented  to  the  legislature  by  the 
petition  of  Andrew  Allen  as  guardian  for  his  daughter  Elizabeth 
Allen,  William  Allen,  Ann  Penn  Allen,  William  Tilghman,  Henry 
Walter  Livingston  and  his  wife,  and  others  residuary  devisees  of 
William  Allen,  formerly  of  the  city  of  Philadelphia,  deceased,  that 
the  said  William  Allen,  deceased,  devised  the  residue  of  his  estate 
to  four  different  branches  of  his  family,  to  be  held  by  them  as 
Tenants  in  common,  in  the  several  proportions  mentioned  in  the  last 
will  and  testament  of  the  said  WTilliam  Allen,  and  the  codicil  there- 
to; that  the  residue  of  the  said  estate  consists  of  a  number  of  tracts 
of  land  situate  at  a  distance  from  each  other,  which  are  liable  to 
considerable  and  unavoidable  injury  from  the  destruction  of  timber 
and  other  circumstances ;  that  it  would  be  much  for  the  interest  of 
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all  persons  concerned,  and  it  is  their  desire  that  the  residue  of  the 
said  estate  should  be  sold  ;  but  an  advantageous  sale  thereof  can- 
not be  made  on  account  of  the  infancy  of  the  said  Elizabeth  Allen 
and  of  Elizabeth  Margaret  Tilghman,  the  only  child  of  the  said 
William  Tilghman  and  his  late  wife  Margaret  Elizabeth,  deceased, 
who  was  one  of  the  daughters  of  James  Allen,  deceased :  and  the 
said  petitioners  prayed  that  an  act  might  be  passed  authorizing  such 
person  as  to  the  legislature  should  seem  proper,  to  sell  and  convey 
on  behalf  of  the  said  Elizabeth  Allen,  her  undivided  share  of  the 
estate  devised  to  her  as  aforesaid  by  her  grandfather  William  Allen  ; 
and  authorizing  the  said  William  Tilghman  to  sell  and  convey  on 
behalf  of  his  said  child  all  her  interest  in  the  said  residuary  estate 
of  the  said  William  Allen  deceased  therefore." 

[Sections  I.  II.  and  III.  relate  to  the  estate  of  Elizabeth 
Allen.] 

"  Section  IV.  And  be  it  further  enacted  by  the  authority  afore- 
*said,  that  the  said  William  Tilghman  shall  be  and  he  is  r**'r 
hereby  authorized  to  sell  and  convey  in  fee  simple  for  such 
price,  and  in  such  manner,  and  on  such  terms  as  he  shall  think 
most  advantageous,  all  that  part  of  the  residuary  estate  of  the  said 
William  Allen,  deceased,  to  which  his  said  late  wife  was  entitled,  and 
whereof  the  said  William  Tilghman  is  now  seised  of  an  estate  for 
term  of  his  life  as  tenant  by  the  curtesy  with  remainder  to  his  said 
child ;  and  the  contracts,  sales,  conveyances  and  receipts  for  pur- 
chase-money to  be  made  and  given  by  the  said  William  Tilghman 
touching  the  premises  shall  be  valid  and  effectual  against  all  persons 
claiming  or  to  claim  under  his  late  wife :  provided  always,  and  it 
is  hereby  enacted,  that  the  heirs,  executors,  or  administrators  of 
the  said  William  Tilghman  shall  pay  to  his  said  child,  or  in  case  of 
her  death  before  she  arrives  at  the  age  of  twenty-one  years  to  such 
person  or  persons  as  would  have  been  entitled  to  the  said  estate  if 
it  had  remained  unsold,  the  full  amount  of  the  sum  for  which  the 
said  William  Tilghman  shall  sell  the  same. 

"  Section  V.  And  whereas  the  said  William  Tilghman  is  seised 
for  life  as  tenant  by  the  curtesy,  with  remainder  in  fee  simple  to  his 
said  child,  of  part  of  the  town  of  Northampton,  in  the  county  of 
Northampton,  and  of  land  adjoining  the  said  town,  and  it  will  be  a 
benefit  both  to  the  public  and  to  the  said  William  Tilghman  and  his 
said  child  that  the  lots  already  laid  out  in  the  said  town,  or  which  may 
be  laid  out  on  land  adjoining  thereto,  should  be  conveyed  to  such 
persons  as  may  be  willing  to  purchase  the  same  in  fee  simple,  re- 
serving an  annual  ground-rent  charged  thereon  as  has  been  usual ; 
a-nd  whereas  it  appears  by  petition  of  the  said  William  Tilghman 
that  James  Allen  aforesaid,  deceased,  during  his  life,  and  after  his 
death  his  widow  and  children,  made  divers  contracts  for  the  sale  of 
lots  in  the  said  town,  some  of  which  have  been  complied  with  by 
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the  purchasers,  and  others  may  be  hereafter  complied  with,  but  there 
is  no  person  now  authorized  to  complete  the  titles  of  the  purchasers 
of  such  of  the  said  lots  as  lie  within  that  part  of  the  said  town 
which  belonged  to  the  late  wife  of  the  said  William  Tilghman. 
Be  it  therefore  enacted  by  the  authority  aforesaid,  that  the  said 
William  Tilghman  shall  be  and  is  hereby  authorized  during  the 
minority  of  his  child  to  sell  and  convey  in  fee  simple  to  such  per- 
sons as  he  shall  think  proper,  any  lots  lying  within  the  aforesaid 
part  of  the  said  town  of  Northampton,  or  to  be  laid  out  on  lands 
of  which  he  is  seised  as  aforesaid,  adjoining  the  said  town :  pro- 
vided that  there  be  reserved  a  perpetual  annual  ground-rent  of  at 
least  two  dollars,  issuing  out  of  and  charged  on  each  lot,  to  be  paid 
to  the  said  William  Tilghman  for  his  life,  with  remainder  in  fee 
simple  to  the  heirs  of  his  said  late  wife;  and  that  the  said  William 
Tilghman  shall  be  authorized,  and  is  hereby  authorized  during  the 
minority  of  his  said  child  to  convey  in  fee  simple,  according  to  the 
terms  of  the  several  contracts  made  as  aforesaid  by  said  James 
*4  o-i  Allen  or  his  widow  or  *children,  such  lots  within  the  afore- 
-'  said  part  of  the  said  town  as  have  been  contracted  for  as 
aforesaid,  to  those  purchasers  who  have  already  complied  with  or 
shall  hereafter  comply  with  their  contracts ;  and  that  all  convey- 
ances to  be  made  by  the  said  William  Tilghman  as  aforesaid,  shall 
be  as  valid  and  effectual  as  if  his  said  child  was  of  full  age  and  a 
party  to  the  said  convevances ;  but  shall  have  no  greater  validity 
or  effect  whatever." 

Of  the  400  acres  held  by  the  testator  in  his  own  right  under  the 
deed  from  Davis,  he  sold  sundry  portions,  and  retained  other  por- 
tions till  his  death.  He  also  acquired  in  his  own  right  by  sub- 
sequent purchases,  the  ownership  of  lots  and  lands  in  and  out  of 
the  borough ;  some  of  which  he  disposed  of  on  ground-rent,  some 
for  cash,  and  others  partly  for  cash  and  partly  on  ground-rent ; 
other  portions  remained  undisposed  of  at  his  death,  and  passed  by 
his  will,  as  has  been  stated,  to  the  two  sisters  of  Mrs.  Tilghman. 

During  his  daughter's  lifetime,  several  of  the  town  lots  of  which 
the  testator  was  tenant  by  the  curtesy  with  reversion  to  her  in  fee, 
were  disposed  of  by  him  under  the  power  contained  in  the  fifth  sec- 
tion of  the  above  mentioned  act  of  the  3d  of  April  1799.  In  the 
articles  of  agreement  with  the  purchasers  of  such  lots,  the  whole 
consideration  was,  in  some  cases,  payable  in  the  shape  of  a  ground- 
rent,  reserved  out  of  the  lot,  while  in  other  cases  it  was  payable 
partly  in  this  shape,  and  partly  in  a  gross  sum  or  pecuniary  fore- 
gift  payable  by  instalments.  Articles,  or  references  to  articles  of 
agreement  of  this  sort,  in  all  twenty-two  in  number,  were  produced 
in  evidence  in  the  court  below,  by  which  it  appeared,  that  contracts 
for  such  pecuniary  prices,  over  or  above  the  amounts  of  ground- 
rent  reserved,  had  been  made  by  the  testator,  to  the  amount  of — 
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according  to  one  calculation — six  thousand  eight  hundred  dollars, 
and  according  to  another  calculation,  seven  thousand  two  hundred 
dollars ;  on  account  of  which  he  had  received  during  his  lifetime, 
as  it  was  said,  between  four  thousand  and  five  thousand  dollars. 

Before  the  marriage  of  his  daughter,  the  testator  contracted  for 
the  sale  of  certain  real  estate,  situate  elsewhere  than  in  Northamp- 
ton county,  of  which  she  was  seised  in  fee  subject  to  his  curtesy 
estate,  viz. 

1799,  Feb.  20.  •  Farm  in  New  Jersey,  to  A.  Grandine,  $3000  00 
1802,  Feb.  31.  Lot  in  Chestnut  st.  Phila.  to  G.  Fox,  2667  67 
1804,  Feb.  13.  Farm  in  Bucks  county,  to  Flack,  4000  00 

Total  consideration  of  these  sales,  $9666   67 

They  were  made  with  the  testator's  guarantee,  that  his  daughter 
should  confirm  them  on. her  arrival  at  twenty-one. 

*To  carry  into  effect  a  family  understanding,  Chief  Jus-     r*Aq 
tice  Tilghman  shortly  after  the  death  of  his  mother-in-law     L 
in  1799,  undertook  that  his  daughter  should  release  to  a  half  sister 
of  her  mother,  one-sixth  of  a  farm  in  New  Jersey  called  Long- 
bridge. 

The  marriage  of  Mr.  and  Mrs.  Chew  took  place  on  the  llth  of 
July  1816.  On  the  preceding  day,  writings  had  passed  between 
the  testator  and  the  appellant,  of  the  following  tenor,  viz. : 

"  The  disposition  which  I  wish  to  make  of  the  estate  of  Eliza- 
beth M.  Tilghman,  as  it  shall  become  subject  to  my  disposal  is  as 
follows : 

"  The  law  shall  take  its  course  with  all  land  which  may  belong 
to  her,  except  in  case  of  no  issue,  surviving  her,  when  I  renounce 
the  tenancy  by  the  curtesy. 

"  If  I  should  survive  her,  I  renounce  my  legal  right  to  her  per- 
sonal property,  except  issue  shall  survive  her  also. 

"  All  property  will  be  included  in  the  above  two  sections,  which 
is  considered  as  capital  belonging  to  her  estate. 

"These  two  provisions  to  take  effect  in  case  of  the  subsequent 
death  of  issue  which  may  have  survived  her. 

"  To  give  full  power  of  making  a  writing  testamentary,  which 
may  dispose  of  every  part  of  her  estate,  except  issue  survive  her, 
when  the  disposition  shall  not  be  to  their  disadvantage. 

"  It  being  always  understood  that,  during  the  coverture,  my  con- 
trol over  all  the  estate  is  to  be  bounded  by  the  law  only,  and 
that  this  arrangement  is  not  to  be  considered  as  extant  until  the 
moment  when  its  provisions  are  to  take  effect,  and  then  my  own 
estate  shall  be  answerable  for  them. 

5  WHARTON — 4 
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"  The  law  provides  for  the  distribution  of  my  estate ;  at  least  the 
advantages  it  gives  her  shall  be  fully  preserved  to  her. 

"Finally,  no  debts  of  mine  shall  affect  her  estate,  which  shall 
have  priority  to  all  other  claims  upon  my  property. 

"Done  10th  of  July  1816,  at  Philadelphia. 

B.  CHEW,  JR." 

(Endorsed.)  "10th  July  1816— B.  Chew,  Jr.'s  proposal  to  W. 
Tilghman,  respecting  his  daughter's  property. 

Mem. — Instead  of  these  proposals,  W.  T.  drew  others  more 
favorable  to  Mr.  Chew,  which  were  assented  to  by  Mr.  Chew. 
These  writings  are  dated  July  10th  1816." 

Philadelphia,  July  10th  1816. 

My  Dear  Sir :  As  my  daughter,  to  whom  you  are  to  be  married, 
is  under  age,  I  think  proper  to  mention  what  I  propose  to  be  done 
after  she  arrives  at  twenty-one ;  and  from  the  conversation  we  have 
recently  had,  I  make  no  doubt  but  it  will  be  agreeable  to  you.  In 
order  to  procure  an  income,  we  must  resort  to  the  Northampton 
estate,  which,  although  valuable,  is  unproductive  in  its  present  state. 
#rfl-i  *I  intend  that  so  much  of  it  shall  be  sold,  as  will  produce 
thirty  thousand  dollars,  of  which  five  thousand  may  be  ex- 
pended in  furniture,  and  the  remaining  twenty-five  thousand  placed 
in  your  hands,  to  be  used  by  you  as  you  think  proper.  This  cap- 
ital of  twenty-five  thousand  dollars,  is  to  be  considered,  after  your 
death,  as  a  debt  due  from  your  estate.  If  your  wife  survives  you, 
she  is  to  receive  it  from  your  estate;  and  if  she  dies  before  you, 
she  is  to  have  the  right  of  disposing  of  it  as  she  pleases,  either  by 
last  will  and  testament,  or  any  writing  in  nature  thereof,  or  any 
other  writing  executed  in  the  presence  of  at  least  two  witnesses, 
during  her  coverture ;  but  if  she  should  die,  without  making  any 
such  disposition,  then,  after  your  death,  the  said  twenty-five  thou- 
sand dollars  is  to  be  distributed  according  to  the  law  of  Pennsylva- 
nia, in  the  same  manner  as  it  would  be,  if  your  wife  had  died  pos- 
sessed of  it,  and  unmarried:  Provided,  that  if  it  should  be  made  to 
appear,  by  any  books,  writings  or  papers  of  yours,  in  what  property, 
real  or  personal,  the  said  twenty- five  thousand  dollars  stand  invested 
at  the  time  of  your  death,  then  instead  of  that  sum  being  considered 
as  a  debt  against  your  estate,  the  specific  property  shall  go  to  your 
wife,  if  she  survives  you,  absolutely,  or,  in  case  she  dies  before  you, 
be  subject  to  her  disposition  as  aforesaid;  and  if  she  makes  no  dis- 
position thereof,  it  shall  descend,  or  be  distributed,  according  to  its 
nature,  in  the  same  manner  as  if  she  had  died  seised  or  possessed 
of  it  and  unmarried. 

I  am,  dear  sir, 

Very  sinc'y  and  afFy  jours, 

WM.  TILGHMA.N." 

To  Benjamin  Chew,  Jr.,  Esq. 
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"  The  above  proposals  are  perfectly  agreeably  to  me,  and  1  en- 
gage to  do  anything  necessary  on  my  part  for  carrying  them  into 
effect. 

B.  CHEW,  Jr. 

William  Tilghman,  Esq. 

July  10th  1816." 

(Endorsed.)  "10th  July  1816.— W.  Tilghman's  proposals  re- 
specting his  daughter's  property,  to  B.  Chew,  Jr.,  and  Mr.  Chew's 
assent  to  the  same." 

The  following  paper  was  given  in  evidence  by  Mr.  Chew,  the 
appellant,  before  the  auditor  of  the  orphans'  court. 

"Mem. — Aug.  16,  1816. — I  this  day  showed  to  B.  Chew,  Esq., 
the  writing  signed  by  his  son  Benjamin  and  myself,  July  10, 1816, 
respecting  the  disposition  of  my  daughter's  fortune  and  he  approved 
of  it.  I  then  mentioned  to  Mr.  Chew,  that  my  intimacy  with  him 
and  confidence  in  his  integrity,  had  rendered  it  unnecessary  for  me 
to  enter  into  anything  like  a  contract  with  him,  concerning  the 
*estate  to  be  given  by  him  to  his  son.  But  that  I  took  for  p^-. 
granted,  that  in  case  of  his  son's  death  leaving  issue  by  my  L  *" 
daughter,  he  would  make  the  same  provisions  for  his  son's  family 
by  his  will,  which  he  would  have  made  for  his  son  himself  in  case 
he  had  survived  his  father.  Mr.  Chew  declared  this  to  be  his 
settled  intention — that  justice  required,  that  the  issue  should  stand 
in  the  place  of  the  parent,  and  his  own  father  had  acted  on  that 
principle  in  making  his  will;  and  he  himself  should  certainly  do 
the  same. 

W.  T." 

(Endorsed).  "16th  of  August  1816.  Mem.  of  a  conversation 
between  W.  T.  and  B.  Chew,  Esq.,  respecting  provision  for  his  son's 
family  in  case  he  should  die  in  his  father's  life,  leaving  issue." 

During  the  eleven  months  after  the  marriage  that  Mrs.  Chew 
lived,  the  testator  expended  in  purchasing  furniture  for  her 
§280.73,  and  gave  to  Mr.  Chew,  in  order  to  pay  for  furniture,  other 
sums  amounting  to  $2288. 

Mrs.  Chew  came  of  age  in  April  1817,  and  lived  until  the  10th 
of  June  of  that  year.  During  the  month  of  May,  she  and  Mr. 
Chew  executed  a  deed,  carrying  into  effect,  in  favor  of  her  relative, 
the  above-mentioned  family  arrangement,  respecting  Longbridge 
Farm.  They  also,  in  the  same  month,  executed  a  deed,  in  confirm- 
ation of  the  conveyances  to  Grandine,  Fox  and  Flack,  for  the  above- 
mentioned  items  of  property,  purchased  by  them  respectively  during 
her  minority.  In  discharge  of  Mr.  and  Mrs.  Chew's  claim,  there- 
for, the  testator  gave  Mr.  Chew  a  bond  for  ten  thousand  dollars, 
payable  within  one  year  from  his  decease,  the  amount  of  which  was 
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retained  out  of  the  first  assets  of  the  estate,  by  Mr.  Chew,  during 
his  executorship. 

During  the  period  which  elapsed  between  Mrs.  Chew's  arrival 
at  full  age,  and  her  death,  no  steps  were  taken  by  either  Mr.  or 
Mrs.  Chew,  to  carry  into  effect  the  purposes  expressed  in  the  writ- 
ing of  the  10th  of  July  1816,  nor  did  it  appear  in  evidence  that 
any  application  or  request  was  ever  made  by  them  or  either  of  them, 
to  Chief  Justice  Tilghman,  to  unite  with  them  in  any  such  measure. 
She  died  on  the  10th  of  June  1817,  without  any  such  measure 
having  been  adopted,  leaving  one  child,  William  Tilghman  Chew, 
to  whom  her  reversion  in  the  property  descended,  to  take  effect  in 
possession  on  the  death  of  Ch.  J.  Tilghman,  whose  outstanding 
curtesy  estate  prevented  any  curtesy  estate  present  or  expectant 
from  vesting  in  Mr.  Chew. 

On  the  23d  of  March  1818,  an  act  of  the  legislature  was  passed, 
in  the  following  words  : 

"  An  act  to  enable  William   Tilghman  to  sell   and  convey  certain 

real  estate. 

Whereas,  it  has  been  represented  to  the  legislature  by  the  petition 
*of  William  Tilghman  and  Benjamin  Chew,  junior,  both  of 
-1  the  City  of  Philadelphia,  that  the  said  William  Tilghman  is 
seised  for  term  of  his  life,  as  tenant  by  the  curtesy,  of  one-third  part, 
ascertained  by  metes  and  bounds,  of  the  land  within  the  borough  of 
Northampton,  in  the  county  of  Lehigh,  and  of  about  four  hundred 
acres  of  other  land,  part  adjoining,  and  the  rest  near  the  said 
borough,  the  reversion  in  fee  simple  of  all  which  lands,  is  vested  in 
his  infant  grandson  William  Tilghman  Chew,  the  only  child  of  the 
said  Benjamin  Chew,  junior,  and  his  late  wife  Elizabeth  Margaret 
Chew,  deceased,  who  was  the  daughter  and  only  child  of  the  said 
William  Tilghman,  and  that  it  would  be  for  the  benefit  of  all  parties 
concerned,  as  well  as  of  the  inhabitants  of  the  said  borough,  that 
the  said  William  Tilghman  should  be  authorized  during  the  infancy 
of  his  said  grandson,  to  sell  and  make  conveyance  in  fee  simple  of 
lots  in  the  said  borough,  to  such  persons  as  should  be  disposed  to 
erect  buildings  thereon,  having  regard  at  the  same  time  to  the 
interest  of  the  said  infant  or  in  case  of  his  death,  of  such  person  or 
persons  as  may  be  entitled  to  the  reversion,  at  the  time  of  the 
death  of  the  saicf  William  Tilghman  ;  and  the  said  petitioners 
prayed  that  an  act  might  be  passed,  authorizing  the  said  William 
Tilghman,  during  the  minority  of  his  said  grandson,  to  sell  and 
convey  in  fee  simple  on  such  terms  as  he  may  think  advantageous, 
any  lots  or  parcels  of  land  lying  within  that  part  of  the  said 
borough  whereof  he  is  seised  for  life  as  aforesaid,  to  such  person  as 
shall  engage  to  erect  buildings  on  the  same,  and  providing  at  the 
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same  time,  for  the  interest  of  the  reversioner  in  the  manner  set  forth 
in  the  said  petition. 

Sec.  1.  Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  Commonwealth  of  Pennsylvania  in  Greneral  Assembly 
met,  and  it  is  hereby  enacted  by  the  authority  of  the  same.  That  the 
said  William  Tilghman  shall  be  and  is  hereby  authorized  during 
the  minority  of  the  grandson  William  Tilghman  Chew,  to  sell  and 
convey  in  fee  simple,  on  such  terms  as  he  shall  think  advantageous, 
any  lots  or  parcels  of  land  lying  within  that  part  of  the  said  borough 
of  Northampton,  whereof  he  is  seised  for  life  as  aforesaid,  to  such 
persons  as  shall  engage  to  erect  buildings  on  the  same  :  Provided,  that 
the  principal  of  all  moneys  which  shall  be  received  by  the  said  William 
Tilghman  in  consequence  of  such  sales,  shall  be  paid  by  his  heirs, 
executors  or  administrators,  immediately  after  his  death,  to  such 
person  or  persons  as  would  upon  his  death  have  been  entitled  to 
such  lots  or  parcels  of  land  in  case  the  same  had  not  been  sold ; 
and  if  there  shall  be  any  uncollected  balances  due  from  the  pur- 
chasers, the  same  shall  be  collected  by  the  executors  or  administra- 
tors of  the  said  William  Tilghman,  and  paid  over  to  the  person  or 
persons  who  would  have  been  entitled  to  the  land  as  aforesaid. 
And  provided  also,  That  if  the  said  William  Tilghman  Chew,  shall 
survive  his  said  grandfather,  William  Tilghman,  and  then  die  under 
the  age  of  twenty-one  years,  in  that  case  the  principal  of  all  the 
said  moneys  *shall  go  over  and  be  paid  to  such  person  or  r*'v 
persons  as  would  have  been  entitled  to  the  said  lots  or  par-  "- 
eels  of  land  at  the  death  of  the  said  William  Tilghman  Chew,  if 
the  same  had  remained  unsold. 

Section  2.  And  whereas  it  was  also  represented  by  the  said  peti- 
tioners that  James  Allen,  deceased,  the  former  proprietor  of  all  the 
land  within  the  borough  of  Northampton  aforesaid,  and  after  his 
death  his  widow  Elizabeth  Allen,  also  deceased,  or  the  children  of 
the  said  Elizabeth  and  James  Allen,  made  divers  contracts  for  the 
sale  of  lots  within  the  said  borough,  some  of  which  contracts  have 
been  complied  with  by  the  purchasers,  and  others  may  be  hereafter 
complied  with,  but  there  is  no  person  now  authorized  to  complete 
the  titles  of  the  purchasers  of  such  of  the  said  lots  as  lie  within 
that  part  of  the  said  borough  of  which  the  said  William  Tilgh- 
man is  seised  for  life  as  aforesaid,  and  the  said  petitioners  prayed 
that  the  said  William  Tilghman  might  be  authorized  during  the 
minority  of  his  grandson  William  Tilghman  Chew,  to  complete  the 
titles  aforesaid. 

Be  it  therefore  enacted  by  the  authority  aforesaid,  That  the  said 
William  Tilghman,  shall  be  and  is  hereby  authorized  during  the 
minority  of  his  said  grandson,  to  convey  in  fee  simple  according  to 
the  terms  of  the  several  contracts  made  as  aforesaid  either  by  the 
said  James  Allen  in  his  life,  or  after  his  death  by  his  widow  Eliza- 
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beth  Allen,  deceased  or  by  the  children  of  the  said  James  and 
Elizabeth  Allen,  such  lots  within  the  aforesaid  part  of  the  said 
borough,  as  have  been  contracted  for  as  aforesaid,  to  those  pur- 
chasers, their  heirs  or  assigns,  who  have  already  complied  with,  or 
may  hereafter  comply  with  their  contracts  :  Provided,  That  all 
conveyances  to  be  made  by  the  said  William  Tilghman,  by  virtue 
of  this  act,  shall  be  as  valid  and  effectual  as  if  his  said  grandson, 
William  Tilghman  Chew,  was  of  full  age  and  a  party  to  the  said 
conveyances,  but  shall  have  no  greater  validity  or  effect  whatever  ; 
and  that  before  any  exercise  of  the  powers  conferred  by  this  act, 
the  said  William  Tilghman  shall  give  bond  with  sureties  to  the 
satisfaction  of  the  Orphans'  Court  for  the  county  of  Philadelphia 
for  the  faithful  discharge  of  the  duties  herein  required." 

On  the  10th  of  May  1818,  Chief  Justice  Tilghman  endorsed 
upon  the  writing  of  the  10th  of  July  1816,  the  following  : 

"  Mem.  —  May  10th  1818.  The  settlement  intended  to  have 
been  made,  of  part  of  my  daughter's  estate,  was  prevented  by  her 
unfortunate  death,  soon  after  she  came  to  the  age  of  twenty-one. 
The  land  which  was  to  have  been  sold,  with  her  concurrence,  can- 
not now  be  sold,  as  the  reversion,  after  my  death,  is  vested  in  her 
infant  son.  Mr.  Chew,  however,  will  receive  ten  thousand  dollars 
on  my  death,  being  the  amount  of  a  bond  which  I  gave  to  my 
danghter,  in  consideration  of  her  releasing  to  me,  her  interest  in 
certain  parts  of  her  real  estate. 

WM.  TILGHMAN." 


*541         *0n  the  22d  of  August  1818'  Chief  Justice  Tilghman 
J     addressed  to  Mr.  Chew  the  following  letter. 

"  Philadelphia,  22d  Aug.  1818. 
My  Dear  Sir  : 

It  was  my  wish,  as  I  have  often  told  you,  to  take  upon  myself 
the  future  expense  or  maintaining  and  educating  my  grandson, 
but  you  are  of  opinion  that  this  would  be  attended  with  inconveni- 
ence. I  have  therefore  determined  to  give  you  possession  of  the 
farm  in  Lehigh  county,  now  in  the  occupation  of  my  tenant  Peter 
Walpman,  together  with  my  share  of  the  crop  of  this  year,  the  best 
that  ever  was  made  there.  You  are  to  pay  me  a  rent  of  one  dol- 
lar yearly  on  the  1st  day  of  January,  if  demanded,  pay  the  taxes, 
keep  the  buildings  and  fences  in  good  order,  and  suffer  no  waste 
to  be  committed  in  the  woodland.  You  may  have  the  farm  during 
ray  life,  subject  to  the  following  conditions  :  —  1st,  as  every  thing 
in  this  world  is  uncertain,  it  may  happen  that  hereafter  I  may  find 
it  expedient  to  reside,  at  least  during  the  summer  season,  in  Lehigh 
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county.  In  such  case,  I  am  to  have  the  right  of  resuming  the 
possession  of  any  part  or  the  whole  of  the  farm  ;  but  if  the  child 
shall  be  living  and  you  shall  still  desire  that  he  should  receive  his 
support  immediately  from  yourself  rather  than  me,  I  will  pay 
you  by  way  of  equivalent,  as  much  as  in  the  opinion  of  judicious 
men  would  be  a  fair  rent  for  the  farm.  2d.  If  (which  God  forbid) 
the  child  shall  die,  I  shall  stand  in  a  very  delicate  situation  with 
respect  to  the  estate  in  Lehigh  county,  and  therefore  must  reserve 
the  right  of  doing  with  this  farm,  what  upon  reflection  it  shall 
appear  to  me  that  justice  and  prudence  may  require.  But  in  all 
events  I  shall  be  disposed  to  conduct  myself  towards  you  with  kind- 
ness and  liberality. 

I  am  affectionately  yours, 

WM.  TILGHMAN." 
Benjamin  Chew,  Jr.,  Esq." 

On  the  6th  of  April  1820,  William  Tilghman  Chew,  the  grand- 
son, died.  Mrs.  Livingston  and  Mrs.  Greenleaf  inherited  from  him 
the  reversion  which  he  had  inherited  from  his  mother,  of  the  lands 
and  ground- rents  in  Northampton  county,  of  which  Chief  Justice 
Tilghman  was  tenant  by  the  curtesy.  Between  the  passing  of  the 
above  act  of  assembly  in  March  1718,  and  the  death  of  his  grand- 
child, Chief  Justice  Tilghman,  in  pursuance  of  the  authority  con- 
tained in  that  act,  made  contracts  of  sale  to  divers  persons  to  the 
amount  of  sixteen  hundred  and  ninety-four  dollars  and  ninety-six 
cents,  on  account  of  which  it  appears  that  seven  hundred  or  eight 
hundred  dollars  were  received  by  him  in  his  lifetime. 

Chief  Justice  Tilghman  died  on  the  30th  of  April  1827.  By 
*rc-i  his  *will,  which  was  dated  October  16th  1819,  after  certain 
J  bequests,  he  charged  his  whole  estate  with  the  payment  of 
debts  and  legacies,  and  in  order  to  create  a  fund  for  the  more  con- 
venient discharge  of  them,  directed  his  executors  to  sell  particular 
parts  of  his  real  estate  in  Pennsylvania,  and  gave  the  residue  of 
his  estate  to  his  grandson,  William  Tilghman  Chew.  In  the  event 
of  the  death  of  this  grandson,  under  age  and  without  issue,  he 
devised  to  the  two  sisters  of  his  deceased  wife  as  tenants  in  com- 
mon, in  fee,  all  his  lots  of  ground,  lands  and  tenements  in  the 
county  of  Lehigh,  of  which  their  father,  James  Allen,  died  seised  ; 
and  in  case  any  of  them  had  been  sold  on  ground-rent,  he  devised 
the  ground-rents  to  them  in  the  same  manner :  and  directed  all  the 
rest  of  the  real  estate  thereinbefore  devised  to  his  grandson,  to  be 
sold  by  his  executors ;  proceeding  as  follows  :  "  and  the  money 
arising  from  the  said  sales  to  be  disposed  of  as  follows.  In  the 
first  place,  my  son-in-law,  Benjamin  Chew,  Jr.,  if  living  at  the 
time  of  the  death  of  my  grandson,  as  aforesaid,  shall  have  for  his 
own  use  five  thousand  dollars,  in  addition  to  the  sum  of  ten  thousand 
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dollars,  to  which  he  is  at  all  events  entitled  at  my  death  in  right 
of  his  late  wife  by  virtue  of  a  bond  which  I  gave  her  in  her  life- 
time." In  the  next  place,"  he  gave  thereout  legacies  to  the  amount 
of  four  hundred  dollars  ;  and  directed  the  residue  of  the  proceeds 
to  be  divided  into  five  equal  parts,  of  each  of  which  he  directed  the 
distribution  in  certain  proportions  among  the  issue  of  his  five 
deceased  brothers  and  sisters  respectively,  with  a  provision  for  the 
widow  of  one  of  them.  Four  of  these  fifths  were  distributable 
among  parties  residing  in  Maryland,  where  a  considerable  portion 
of  the  testator's  property  was  situate,  and  the  other  fifth  among 
parties  then  in  England.  He  appointed  his  son-in-law,  Benjamin 
Chew,  Jr.,  sole  executor  during  the  grandson's  minority,  with  an 
annual  allowance  in  lieu  of  compensation.  On  the  full  age  of  the 
grandson,  or  his  death  under  age,  he  appointed  E.  S.  Burd,  Esq., 
executor  jointly  with  Mr.  Chew;  directing  that  in  the  event  of  the 
death  of  his  grandson  under  age,  the  executors  should  receive  a 
commission  of  six  per  cent,  on  all  moneys  received  from  the 
proceeds  of  sale  aforesaid  and  paid  over  by  them  as  above  directed. 

This  will  was  proved  on  the  third  day  of  May  1827  ;  on  which 
day  letters  testamentary  were  granted  to  Mr.  Burd  and  Mr. 
Chew. 

On  the  16th  of  May  1827,  Mr.  Chew  received  the  amount  of 
the  post  obit  bond  mentioned  above,  and  subscribed  a  receipt,  refer- 
ring to  the  conveyance  of  which  the  bond  was  a  consideration,  and 
stating  "  that  the  above  payment  of  $10,000,  by  the  executors  of 
the  said  William  Tilghman,  is  in  full  discharge  of  the  said  consid- 
eration money  in  the  said  indenture  mentioned." 
*5g-,  *0n  the  27th  of  May  1827,  Mr.  Chew  took  out  letters  of 
administration  of  the  goods,  &c.,  of  his  deceased  wife. 

On  the  2d  of  August  1827,  Mr.  Chew  subscribed  an  acknowl- 
edgment of  the  receipts  of  his  legacy  of  $5000,  deducting  the  state 
tax. 

On  the  21st  of  May  1828,  the  executors  settled  a  joint  account 
in  the  register's  office,  which  was  shortly  afterwards  confirmed  in 
the  Orphans'  Court. 

In  the  month  of  April  1830,  a  bill  was  filed  on  the  equity  side 
of  the  Circuit  Court  of  the  United  States,  by  the  residuary  lega- 
tees, against  the  executors,  praying  an  account  and  payment  of 
their  legacies.  Separate  answers  were  filed  by  the  executors  ; 
Mr.  Bird  admitting  a  balance  on  hand  for  distribution  among  the 
legatees ;  Mr.  Chew  claiming  a  right  to  retain  for  a  debt  alleged  to 
be  due  to  him  by  the  testator.  The  answer  of  Mr.  Chew  stated, 
that  previously  to  his  marriage  with  the  daughter  of  the  testator, 
"  tne  terms  and  conditions  on  which  the  marriage  should  take  place, 
were  treated  of,  and  an  arrangement  was  made  between  the  said 
testator,  this  defendant,  and  his  father  Benjamin  Chew,  Esq., 


1839.]  OF  PENNSYLVANIA.  56 

[Tilghman'a  Estate.] 

whereby  it  was  mutually  promised  and  agreed,  that  the  latter  should 
give  to  this  defendant  on  the  said  marriage,  land  in  fee  simple, 
valued  at  five  thousand  dollars,  and  allow  him  the  interest  of  twenty- 
five  thousand  dollars  annually  :  and  the  said  William  Tilghman 
would  give  for  the  advancement  of  his  daughter  in  the  said  mar- 
riage, thirty  thousand  dollars.  And  he  further  declared  and  pro- 
mised to  this  defendant  and  to  his  said  father,  that  he  the  said 
William  Tilghman,  would  do  on  the  occasion  of  the  said  marriage, 
whatever  the  said  Benjamin  Chew  the  elder  would  do  and  more." 
The  answer  then  referred  to  the  paper  of  the  10th  of  July  1816, 
and  the  memorandum  of  the  testator  dated  on  the  16th  of  August 
1816.  The  respondent  admitted  the  payment  to  him  or  for  his  use 
by  the  testator,  of  the  sum  of  twenty-five  hundred  dollars,  and 
that  he  resided  with  the  testator  from  the  middle  of  October  1816, 
until  the  death  of  his  wife,  and  a  short  time  afterwards.  The  re- 
spondent referred  to  the  act  of  1792,  and  averred  that  the  testator 
notwithstanding  his  authority  derived  therefrom  and  his  contract 
of  July  10th  1816,  did  not  sell  and  convey  the  land  during  the 
minority  of  his  daughter,  nor  his  interest,  as  tenant  by  the  curtesy 
after  her  death,  nor  pay  over  to  the  defendant  any  part  of  the  pro- 
ceeds, or  of  the  sum  of  thirty  thousand  dollars,  except  the  twenty- 
five  hundred  dollars  ;  nor  did  he  pay  the  defendant  any  interest  on 
the  amount  due  ;  but  on  the  defendant  remonstrating  with  him  on 
the  non-fulfilment  of  his  contract,  he  authorized  him  to  receive  the 
profits  of  the  farm  in  Lehigh  county,  by  the  letter  of  22d  August 
1818,  already  given.  The  respondent  stated  that  the  profits  of  this 
farm  did  not  net  to  him  $100 *per  annum.  The  respondent  pry 
then  set  forth  divers  sales  of  real  estate  of  his  late  wife,  by  ^ 
her  father  already  stated,  and  the  confirmation  of  these  sales  by 
him  and  his  wife  in  consideration  of  the  post  obit  bond  of  ten 
thousand  dollars  :  and  the  answer  then  proceeded : 

"  But  the  respondent  doth  not  and  never  did  consider  the 
said  bond  an  equivalent  for  the  property  released ;  but  it  became 
his  property  at  the  time  of  the  execution  thereof,  and  was  so  de- 
clared to  be  by  the  said  William  Tilghman  to  the  respondent.  The 
said  bond  remained  in  the  respondent's  possession,  from  the  time  of 
its  execution  until  the  said  William  Tilghman's  death,  and  until  the 
payment  thereof,  by  an  appropriation  of  funds  belonging  to  the  es- 
tate. The  eleventh  schedule,  hereto  annexed,  contains,  a  copy  of 
said  bond,  which  was  executed  and  delivered  on  the  same  day  and 
at  the  same  time  with  the  deed  of  release  aforesaid  (although  it 
bears  on  its  face  the  date  of  the  subsequent  day).  The  respondent  ex- 
pressly alleges  and  maintains  that  a  debt  is  now  due  to  him  from  the 
estate  of  the  said  William  Tilghman,  by  reason  of  the  stipulations  con- 
tained in  the  instrument  hereinbefore  referred  to,  dated  the  10th 
day  of  July  1816,  and  that  he  never  received  payment  of  the  same, 
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except  to  the  extent  of  twenty-five  hundred  dollars  as  aforesaid. 
And  the  respondent  denies  that  the  said  debt  ha-s  ever  been  satis- 
fied, either  in  the  lifetime  of  the  said  William  Tilghman,  or  by 
bequests  and  devises  in  his  will.  And  the  respondent  expressly 
and  especially  denies  that  he  ever  received  the  said  sum  of  ten 
thousand  dollars  in  satisfaction,  partly  or  wholly,  of  any  debt  due 
to  him,  except  the  debt  due  upon  the  said  bond,  or  that  he  received 
the  legacy  of  five  thousand  dollars,  mentioned  in  the  complainant's 
bill,  in  satisfaction  or  discharge  of  any  debt  or  engagement,  contract 
or  liability  whatever,  or  of  any  part  or  portion  thereof,  or  that  he 
received  the  profits  of  the  farm  above  mentioned,  in  satisfaction  of 
the  interest  on  the  sums  due  to  him,  except  so  far  as  the  amount  of 
the  said  profits  would  go  towards  the  discharge  of  the  same ;  but 
maintains  that  his  right  to  recover  the  balance  due  upon  the  instru- 
ment of  July  10th  1816,  and  the  interest  that  has  accrued  thereon, 
is  unimpaired  and  in  full  force,  to  wit,  the  sum  of  twenty-seven 
thousand  five  hundred  dollars,  with  interest  thereon  from  the  first 
day  of  August  1817,  deducting  from  the  amount  of  the  said  interest 
the  net  profits  received  from  the  said  farm  from  the  22d  day  of 
August  1818,  to  the  29th  day  of  April  1827,  when,  by  the  death 
of  the  said  William  Tilghman,  he  was  deprived  of  the  said  profits. 
And  the  respondent  further  states  that  he  did  not,  at  any  time,  or 
in  any  manner,  relinquish  or  waive  his  right  to  receive  from  the 
said  William  Tilghman  and  from  his  estate,  the  sum  stipulated  in 
the  instrument  dated  the  10th  day  of  July  1816,  with  interest 
thereon.  On  the  contrary,  he  declared  repeatedly  to  the  said  Wil- 
liam Tilghman,  and  at  sundry  times,  that  he  considered  the  same 
*CQ-,  due  to  him,  and  the  said  William  *Tilghman  liable  for  the 
-•  same.  The  said  William  Tilghman  gave  no  direct  or  suffi- 
cient answer  to  such  remarks,  but  on  one  of  the  occasions  referred 
to,  observed,  that  if  he  was  to  pay  this  defendant  he  would  have  to 
sell  the  house  over  his  head,  which  expression  was  among  the  most 
powerful  reasons  why  this  respondent  deferred  insisting  on  his  legal 
rights  during  the  lifetime  of  his  said  father-in-law.  On  two  differ- 
ent occasions  the  defendant  declared  to  the  said  William  Tilghman 
as  aforesaid  (that  he  considered  the  said  sum  due,  and  the  said 
William  Tilghman  liable  for  it),  previously  to  the  tenth  day  of  May 
1818.  He  did  not  prosecute  or  pursue  his  claims  except  by  personal 
remonstrances  during  the  lifetime  of  the  said  William  Tilghman, 
because  of  a  sincere  attachment  to  him,  and  of  a  decent  respect  for 
his  ease  and  comfort,  and  because  of  the  respondent's  firm  convic- 
tion that  his  legal  rights,  acquired  and  purchased  by  an  ample, 
valuable  consideration  furnished  by  his  father,  as  well  as  by  the 
good  consideration  of  his  marriage,  would  be  in  no  manner  impaired 
by  his  postponing  to  take  legal  measures  for  their  recovery.  The 
respondent  states  that  the  foot  of  the  instrument  dated  the  10th 
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day  of  July  1816,  there  appears  a  memorandum  dated  the  10th 
day  of  May  1818,  a  copy  of  which  is  part  (numbered  B)  of  the 
fourth  schedule  hereunto  annexed.  The  respondent  explicitly 
denies  that  he,  at  any  time,  directly  or  indirectly  assented  to  the 
same  memorandum,  or  to  the  principles  therein  expressed.  He 
positively  asserts  that  he  had  no  knowledge  whatever  thereof,  or  of 
auy  intention  of  the  said  William  Tilghman  to  make  such  a  memo- 
randum, until  long  after  it  was  made ;  and  he  distinctly  and  posi- 
tively alleges  and  asserts  upon  his  oath,  that  it  is  in  spirit  and  in 
letter,  in  form  and  in  matter,  wholly  and  directly  contradictory  and 
at  variance  with  his  views,  expectation,  belief  and  conviction,  and 
with  his  unvaried,  avowed,  well  known  and  positive  declarations 
and  determination.  The  said  instrument,  dated  the  10th  day  of 
July,  1816,  having  been  prepared  by  the  said  William  Tilghman, 
and  presented  by  him  to  this  defendant  for  assent,  and  having  the 
signature  of  this  respondent  to  it,  and  it  being  a  matter  of  indiffer- 
ence in  the  hands  of  which  of  the  two  parties  it  should  remain, 
when  they  had  such  faith  in  one  another  as  to  make  and  sign  but 
one  copy  of  an  obligation,  without  witnesses,  whereby  they  were 
bound  to  each  other  in  the  amount  of  so  many  thousands:  and  this 
respondent  having  a  perfect  confidence  in  the  honor  and  good  faith 
of  his  father-in-law,  which  are  manifested  by  the  preservation  of 
the  instrument,  it  naturally  remained  in  the  said  William  Tilgh 
man's  possession.  But  the  respondent  always  regarding  it  as  re- 
maining there  as  in  a  place  of  safe  keeping  merely,  without  any  right 
in  either  party  to  add,  alter,  amend  or  impair  its  full  force  and 
effect,  and  without  any  right  of  either  party  to  inscribe  or  to 
endorse  thereon  any  thing  expressing  sentiments  of  either  party 
derogatory  to  their  mutual  understanding  at  the  time  the  contract 


*between  them  was  made.     And  the  respondent  expressly 


[*59 


protests  against  the  said  memorandum,  and  maintains  that 
the  original  instrument  itself  remains  in  full  force  and  virtue  alto 
gether  unaffected  by  the  memorandum  made  by  one  of  the  parties. 
The  respondent  further  states,  that  besides  the  sales  of  the  said 
William  Tilghman,  already  enumerated,  he  and  his  wife  did,  on  the 
3d  day  of  April  1798,  convey  to  a  certain  Samuel  Davis,  for  a 
nominal  consideration,  a  tract  of  land,  being  the  estate  of  his  said 
wife,  the  mother  of  the  wife  of  the  respondent,  in  the  county  of 
Northampton,  containing  five  hundred  acres  adjacent  to  the  borough 
of  Northampton,  which  was  reconveyed  by  the  said  Samuel  Davis,  on 
the  same  day,  for  a  like  nominal  consideration,  to  William  Tilgh- 
man alone,  who  afterwards  sold  the  same  in  various  parcels  to 
various  persons  for  large  sums  of  money,  which  were  invested  by 
him,  as  the  respondent  has  frequently  heard  and  does  verily  believe, 
in  the  purchase  of  the  house  and  lot  in  Chestnut  street,  where  he 
resided  for  many  years,  and  which  he  afterwards  sold  for  forty-two 
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thousand  five  hundred  dollars.  And  the  said  William  Tilghman, 
during  the  minority  of  his  said  daughter,  sold,  under  the  power 
vested  in  him  by  the  act  of  assembly  dated  the  llth  day  of  April 
1799,  sundry  lots  of  ground  belonging  to  his  daughter,  reserving  a 
ground-rent  of  one  or  two  dollars  on  each  lot  sold,  payable  to  him- 
self for  life,  and  after  his  death  to  his  said  daughter  and  her  heirs. 
And  he  also  received  from  the  purchasers,  for  his  own  use,  large 
sums  of  money  or  value,  in  addition  to  the  said  ground-rents, 
amounting  at  least  to  six  thousand  eight  hundred  dollars.  And 
the  said  William  Tilghman  did  request  and  desire  this  respondent, 
after  the  decease  of  his  said  wife,  to  unite  with  him  in  a  petition  to 
the  legislature  of  Pennsylvania,  for  authority  to  sell  during  the 
minority  of  the  respondent's  said  son,  lots  in  the  borough  of  North- 
ampton belonging  to  the  said  son  of  the  respondent ;  and  the 
respondent  did  accordingly  join  in  such  petition.  An  act  of  assem- 
bly was  passed  on  the  23d  of  March  1818  (Laws  of  1817-1818), 
giving  the  said  authority  ;  and  the  sales  were  made  in  virtue  there- 
of, by  the  said  William  Tilghman,  who  received  the  purchase-money 
or  value,  amounting  to  more  than  seven  hundred  dollars.  The  said 
William  Tilghman  thus  received  from  the  various  sources  aforesaid, 
property  and  estates  belonging  to  the  wife  and  son  of  this  respon- 
dent, or  which  would  otherwise  have  belonged  to  them,  a  sum  of 
money  exceeding  fifty  thousaad  dollars,  which  in  equity  and  good 
conscience  ought  to  have  been  applied  to  the  discharge  of  the  mar- 
riage contract  aforesaid.  The  respondent,  therefore,  denying  any 
injury  or  wrong  to  the  complainants,  denies  also  that  there  is  any 
hardship  to  them  in  his  taking  and  appropriating  from  the  estate 
of  the  said  William  Tilghman  the  money  which  is  due  to  him  upon 
the  said  marriage  contract,  and  the  interest  thereon  accrued,  inas- 
much as  the  said  William  Tilghman  added  to  his  own  estate  a  sum 
*fiA-i  much  larger  than  is  sufficient  *to  pay  the  amount  stipulated 
J  for  by  the  said  contract,  together  with  the  interest  thereon, 
by  means  which  were  derived  from  the  estates  which  would  other- 
wise have  come  into  the  possession  of  the  wife  and  son  of  this 
respondent  and  of  himself." 

After  argument  the  judges  of  the  Circuit  Court  decided  against 
the  claim  of  Mr.  Chew  to  retain  the  balance.1 

The  executors  settled  a  second  account  in  the  Orphans'  Court, 
the  llth  of  August  1830. 

After  the  decision  of  the  Circuit  Court,  Mr.  Chew  applied  to  the 
Orphans'  Court  to  be  discharged  from  the  executorship  ;  and  under 
this  application,  having  settled  an  account,  he  was  discharged  by 
the  court  in  1832. 

In  1835  the  several  accounts  of  the  executors  were  referred  to 
an  auditor,  by  whose  report  it  appeared,  that  there  was  a  balance 
1  See  Tilghman  v.  Tilghman's  Executors,  1  Baldwin's  Rep.  464. 
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in  the  hands  of  Mr.  Burd,  the  executor,  of  thirty-eight  thousand 
seven  hundred  and  eighty-seven  dollars  and  eighty-four  cents,  to 
be  distributed  among  the  residuary  legatees,  &c. 

On  the  subject  of  the  claim  of  Mr.  Chew,  the  auditor  reported 
as  follows : 

On  the  part  of  Benjamin  Chew,  Jr.,  Esq.,  the  son-in-law  of  the 
testator  and  legatee  named  in  his  will,  it  was  alleged  that  the  testa- 
tor was  indebted  to  him  in  the  sum  of  twenty-seven  thousand  five 
hundred  dollars,  with  interest  from  the  1st  day  of  August  1817. 
The  claim  was  founded  upon  certain  documents  purporting  to  be 
proposals  made  a  short  time  previous  to  the  marriage  of  the  testa- 
tor's daughter  with  Mr.  Chew,  for  the  settlement  of  her  property. 
In  the  Circuit  Court  of  the  United  States,  for  the  Eastern  District 
of  Pennsylvania,  a  bill  having  been  filed  by  certain  of  the  present 
legatees  against  the  executors  for  an  account  and  distribution,  Mr. 
Chew  set  up  his  claim  for  payment  of  this  alleged  debt  out  of  the 
assets ;  upon  which  evidence  was  taken,  which  by  consent  was  laid 
before  me.  The  facts  and  law  of  the  case  were  fully  investigated 
and  considered  in  that  Court,  and  the  opinion  of  that  Court  was 
adverse  to  the  claimant.  I  have  not  been  able  to  discover  in  the 
documentary  evidence  or  depositions  laid  before  me,  any  thing  to 
induce  me  to  come  to  a  contrary  conclusion."  "  I  report  there- 
fore against  this  claim."  After  noticing  the  claim  of  one  other 
creditor,  "  No  other  claims  as  creditors  than  the  foregoing  were 
laid  before  me." 

Exceptions  were  filed  by  Mr.  Chew  to  this  report ;  but  after 
argument,  the  exceptions  were  overruled,  and  the  report  confirmed. 

An  appeal  was  then  taken  by  Mr.  Chew,  who  claimed  in  this 
Court  to  stand  as  a  creditor  of  the  estate  of  Mr.  Tilghman  ; 

*lst.  In  his  own  right,  to  the  sum  of  twenty-seven  thous-     r*ai 
and  five  hundred  dollars,  with  interest,  under  the  writing     L 
of  the  10th  of  July  1816. 

2d.  As  administrator  of  his  deceased  wife,  to  the  sum  of  seven 
thousand  five  hundred  dollars,  being  the  alleged  proceeds  of  real 
estate  sold  by  virtue  of  the  act  of  3d  April  1790. 

The  case  was  first  argued  at  December  Term  1838. 

Mr.  S.  Chew  and  Mr.  J.  R.  Ingersoll,  for  the  appellant,  con- 
tended, 

1st.  That  the  Orphans'  Court  had  jurisdiction  of  the  claim. 
They  referred  to  the  acts  of  29th  of  March  1832,  §  16,  21,  55,  56, 
57  ;  and  24th  of  February  1834,  §  19 :  14th  April  1835,  and  6th 
March  1812 ;  and  cited  Bowman  v.  Herr.  1  P.  &  W.  282 ;  Por- 
ter's Estate  7  S.  &  R.  17  ;  Walker's  Estate,  3  Rawle  243  ;  Smith's 
Estate,  1  Ashmead  352. 

2d.  That  the  letter  of  the  10th  of  July  1816,  was  a  contract  by 
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Mr.  Tilghman,  for  a  sufficient  consideration,  to  pay  the  appellant 
the  sum  of  thirty  thousand  dollars,  unimpaired  by  reference  to  a 
particular  fund  :  Graves  v.  White,  2  Freeman  57  ;  Hollis's  Case, 
Id.  3  ;  Harvey  v.  Chamberline,  Id.  200  ;  1  Powell  on  Contracts 
288  ;  Moore  v.  Heart,  2  Rep.  in  Chan.  147  ;  Bird  v.  Blossie,  2 
Vent.  361  ;  Austin  v.  Meddlicot,  9  Ves.  21  ;  Wackford  v.  Feath- 
erly,  2  Vern.  322  ;  Luders  v.  Ausly,  4  Ves.  507,  512,  514;  Bar- 
stow  v.  Kelvington,  5  Id.  599  ;  Table  et  al.  v.  Archer,  3  Hen.  & 
Munf.  349  ;  s.  c.  409-423  ;  14  Viner  281,  542  ;  Corbert  v.  Maid- 
will,  1  Salk.  159  ;  6  Vin.  464,  pi.  40  ;  Hollis's  Case,  2  Mod.  91  ; 
1  Viner  292,  p.  6  ;  Id.  277,  pi.  7,  8,  9;  Id.  287,  pi.  3  ;  Id.  289, 
pi.  16,  17  ;  Id.  302,  pi.  3  ;  Id.  322,  pi.  92  ;  Id.  369,  pi.  19,  20  ; 
Id.  379,  pi.  2,  3,  4;  Traceyw.  Poole,  Styles  Rep.  143;  Bedwell  v. 
Fenwick,  Id.  393  :  Greenleng  v.  Bawdit,  Id.  404  ;  6  Viner  442  ; 
Badger  y.  Floid,  12  Mod.  399  ;  Chichester's  Ex'r  v.  Vass's  Adm'r., 
1  Munf.  98;  King  v.  Withers,  Cas.  temp.  Talbot  117,  123;  Col- 
ston v.  Alston,  2  Vern.  453  ;  16  Viner  449,  pi.  9,  11,  12  ;  Graves 
v.  White,  2  Freeman  57,  58  ;  Row  v.  Tillier,  2  Chan.  Cas.  94  ; 
Penn  v.  Preston,  2  Rawle  14  ;  Hulings  v.  Craig,  Addison  342  ; 
Barr  v.  Hill,  Id.  276  ;  Perkins  v.  Gray,  3  S.  &  R.  331  ;  Gilpin  v. 
Consequa,  3  Wash.  C.  C.  Rep.  184  ;  Blight  v.  Ashley,  1  Peters 
85-91,  25  ;  Youqua  v.  Nixon,  Id.  221.  That  the  designation  of 
the  fund  did  not  vary  the  contract.  Roberts  v.  Peacock,  4  Ves. 
154,  157-160  ;  Chaworth  v.  Birch,  Id.  561  ;  Saville  v.  Blacket,  1 
P.  Wins.  778  ;  Coleman  v.  Coleman,  2  Ves.  Jr.  639  ;  3  Dess.  358, 
377,  379,  384  ;  Scott  v.  Blair,  MS. 

3d.  That  the  appellant  was  entitled  to  the  proceeds  of  sales,  jure 
representations  ;  and  that  nothing  had  intervened  to  defeat  or 
impair  his  rights  :  1  Call's  Rep.  88  ;  Wallace  y.  Duffield,  2  S.  & 
R.  527  ;  Micnay  v.  Blatchford,  1  Wend.  518  ;  Johnson  v.  Hum- 


f?21  '  .  &  R.  394  ;  Brashiers  v.  Gratz,  6  Wheat. 

528  ;  Hepburn  v.  Auld,  5  Cranch  263  ;  Seton  v.  Slade,  7 
Ves.  265  ;  1  Viner  379,  pi.  3  ;  App  v.  Dreisbach,  2  Rawle  303  ; 
Methodist  Church  v.  Remington,  1  Watts  221  ;  Patterson  v. 
Nichol,  6  Id.  379  ;  Jones  v.  Moore,  5  Binn.  573  ;  Angell  on 
Lim.  351,  278,  354,  185,  181  ;  3  Hen.  &  Mun.  413,  414  ;  Ran- 
dall v.  Willis,  5  Ves.  270  ;  Summerville  v.  Holliday,  1  Watts 
514  ;  Ex  parte  Dewday,  15  Ves.  487  ;  Wain  v.  Sherman,  8  S. 
&  R.  362  ;  Decamp  v.  Feay,  5  Id.  323  ;  Thompson  v.  McGaw,  2 
Watts  161  ;  McMullin  v.  Day,  1  Miles  136  ;  Adlum  v.  Yard,  1 
Rawle  163  ;  Gray  v.  Bell,  4  Watts  410  ;  2  Ves.  696  ;  2  Sch.  & 
Lefoy  450  ;  Earl  of  Northumberland  v.  Earl  of  Ayleford,  Ambler 
540,  567  ;  Webb  v.  Earl  of  Shaftsbury,  7  Ves.  488  ;  Herne  v. 
Herne,  2  Vern.  555  ;  5  Ves.  857  ;  West's  Rep.  480,  488  ;  Rutter 
v.  McLean,  4  Ves.  531  ;  6  Dow  179  ;  2  Wheat.  37  ;  Clark  v. 
Guise,  2  Ves.  Sen.  617  ;  Byrne  v.  Byrne,  3  S.  &  R.  55  ;  Toller  on 
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Executors  133  ;  Buller's  N.  P.  175  ;  Meddlicot  v.  Boerses,  1  Ves. 
Sen.  207  ;  Wain  v.  Anthony,  5  S.  &  R.  468 ;  Cauffrnan  v.  Cauff- 
man,  17  Id.  23  ;  City  v.  Davis,  1  Whart.  502  ;  Webb  v.  Earl  of 
Shaftsbury,  7  Ves.  488 ;  11  Viner  72 ;  Smith  v.  Black,  9  S.  & 
R.  144  ;  Baldw.  486. 

Mr.  Cadwalader  and  Mr.  Rawle,  for  the  residuary  legatees, 
cited  Willes's  Rep.  156,  7  ;  1  Saunders  320,  n.  4  ;  2  Id.  108, 
n.  3 ;  McEvellish  v.  Churchman,  4  Rawle  35 ;  Feversham  v. 
Watson,  Prec.  in  Chancery  445 ;  S.  c.  2  Freeman  35 ;  2  Powell 
on  Contracts  19,  20  ;  Baker  v.  Biddle,  1  Baldwin  418,  419 ; 
Commonwealth  v.  Ferree,  8  S.  &  R.  314  ;  Leib  v.  Bean,  Ash- 
mead's  Rep.  208,  209  ;  Scott  v.  Sermon,  Willes's  Rep.  404  ; 
Taylor  v.  Plumer,  3  Maule  &  Selw.  562  ;  Lancaster  v.  Dolan, 
1  Rawle  308  ;  Ingersoll  v.  Sergeant,  1  Whart.  337  ;  City  of 
Philadelphia  v.  Davis,  Id.  490 ;  Hunt  v.  Rousmaniere,  8  Wheat. 
174  ;  Mason  v.  Libinguth,  2  Rawle  430  ;  Hunt  v.  Rousman- 
iere, 1  Peters  1;  Bank  of  U.  S.  v.  Daniel,  12  Id.  55,  56; 
Bilbie  t.  Lumley,  2  East  472 ;  1  Roll.'s  Abr.  374,  ch.  n.  ; 
Langstaffe  v.  Fenwick,  10  Ves.  406;  2  Roper  on  Leg.  378; 
Northumberland  v.  Egremont,  Ambler  540 ;  Adlum  v.  Yard,  1 
Rawle  171 ;  Gray  v.  Bell,  4  Watts  413 ;  Graves  v.  Foreman,  3 
Ves.  67 ;  Wilson  v.  Townsend,  2  Ves.  Jr.  697  ;  Boyle  v.  Boyle, 

1  West  662 ;  McNamara  v.  Jones,   1   Bro.   Ch.  481  ;  Webb  v. 
Shaftsbury,  7  Ves.  481  ;  Herne  v.  Herne,  2  Vern.  555 ;  Jenkins 
t».  Jenkins,  2  Ves.  617  ;  Blake  v.  Bunbury,  4  Br.  Ch.  21 ;  Rutter  v. 
McLean,  4  Ves.  531 ;  Rancliffe  v.  Parkins,  6   Dow  179  ;  Broome 
v.  Mauch,  10  Ves.  609 ;  Ten  Brook  v.  Livingston,  1  Johns.  Ch. 
362  ;  Cook  v.  Martin,  2  Atkyns  3  ;  Drewry  v.  Thacker,  3  Swanst. 
548;  Fitzherbert,  188,  tit.  Bar.  12  H.  4,  pi.  21;  Plowden  185, 
6;  Hobart  10,  pi.  20;  Sir  W.Jones   345;  Button  128;  Skin- 
ner *214 ;    Salkeld's  Reports  304  ;    Hicks  v.  Gore,  3  P.     r*R<> 
Williams  184 ;    Cheetham  v.  Ward,  1  Bos.  &  Pul.  633 ;     L  * 
Bosanquet  v.  Wray,  6  Taunt.  597  ;  Thomas  v.  Thompson,  2  Johns. 
Rep.  471 ;  Eichelberger  v.  Morris,  6  Watk.  43 ;  11  Viner  72,  pi. 
2 ;  Loomes  v.  Stothart,  1   Sim.  &  Stu.  458 ;  Ex  parte  Mason,  5 
Binn.  168  ;  Griffith  v.   Chew,  8  S.  &   R.  17 ;  Siter's  Estate,  4 
Rawle  483;  Whitaker  v.  Whitaker,  6  Johns.  117;  Burdet  v.  Hicks, 

2  Brownlow  50 ;  Thomas  v.  Thomas,  2  Johns.  481 ;  Hampton's 
Case,  17  S.  &  R.  146 ;  Thomas  v.  Reigel,  5  Rawle  281 ;  Brisban 
v.  Davis,  5  Taunt.   144 ;    Moore  v.  Butler,  2  Sch.  &  Lef.  266 ; 
Lewis  v.  King,  2  Br.  Ch.  600;  Thellusson  v.  Woodford,  13  Ves. 
220 ;  Leonard  v.  Crammelin,  1  Edwards'*  Ch.  Rep.  206 ;  Stump  t>. 
Findley,  2  Rawle  173 ;  Allen  v.  Getz,  2  P.  &  W.  322 ;  Cauffman 
v.   Cauffraan,  17  S.  &  R.  16 ;  Heron  v.  Hoffner,  3  Rawle  396 ; 
Blake  v.  Bunbury,  1  Ves.  Jr.  514 ;  Macnamara  v.  Jones,  1  Br.  Ch. 
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481  ;  Pusey  v.  Desbouvier,  3  P.  Wms.  315 ;  Wake  v.  Wake,  1 
Ves.  Jr.  335 ;  Rogers  v.  Rogers,  3  Wend.  503  ;  Johnson  v.  Hum- 
phreys, 14  S.  &  R.  394 ;  Wentz  v.  Dehaven,  1  Id.  312. 

The  court  having  directed  a  re-argument  upon  the  question  of 
the  character  and  right  to  the  proceeds  of  the  sale  of  the  real  estate 
sold  under  the  authority  of  the  act  of  1790,  the  case  was  again 
spoken  to  at  March  Term,  1839,  by 

Mr.  S,  Chew  and  Mr.  J.  R.  Ingersoll,  for  Mr.  B.  Chew  ;  Mr- 
Cadwalader  and  Mr.  Rawle,  for  the  residuary  legatees  ;  and  Mr.  E' 
S.  Ooxe  and  Mr.  Ingraham,  for  the  heirs-at-law  of  Mrs.  Tilghman. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  first  question  which  has  been  argued  in  this 
case  is,  the  proper  construction  and  effect  to  be  given  to  the  con- 
tract of  July  10th  1816,  upon  which  the  claim  of  the  appellant  to 
render  the  estate  of  William  Tilghman  liable,  altogether  depends. 
This  point  has  been  so  carefully  examined  by  the  judges  of  the 
Circuit  Court  of  the  United  States  for  this  district,  in  the  case  of 
Tilghman  and  Wife  v.  Tilghman's  Executors,  reported  1  Baldw. 
464,  that  it  is  unnecessary  to  do  more  than  refer  to  the  reasons 
there  given,  as  we  concur  entirely  in  the  opinions  delivered  by  the 
judges,  that  this  contract  was  not  an  obligation  on  the  part  of 
William  Tilghman  to  pay  the  portion  of  thirty  thousand  dollars, 
out  of  his  own  estate,  at  all  events,  but  an  arrangement  to  raise  it 
out  of  his  daughter's  real  estate,  of  which  be  was  tenant  by  the 
curtesy,  by  a  sale  to  be  made  after  she  should  arrive  at  the  age  of 
twenty-one ;  and  as  this  arrangement  failed  to  take  effect  in  con- 
sequence of  her  decease  shortly  after  that  period,  without  any  act 
or  default  of  William  Tilghman,  but  by  events  that  were  unavoid- 
able, provision  was,  so  far  as  it  was  not  in  part  executed,  defeated. 
*641  *The  next  question  arises  on  the  claim  of  Benjamin 
Chew,  Jr.,  as  administrator  of  his  late  wife,  to  the  sum  of 
$7500,  which  money,  he  alleges,  was  received  by  William  Tilgh- 
man in  his  lifetime,  from  sales  of  real  estate  in  Northampton 
county  that  had  belonged  to  William  Tilghman's  late  wife,  and  of 
which  he  was  tenant  by  the  curtesy.  These  sales  were  made  under 
the  power  vested  in  William  Tilghman  by  an  act  of  assembly  passed 
the  3d  of  April  1790.  By  the  5th  section  of  this  act,  after  recit- 
ing that  the  said  William  Tilghman  is  seised  for  life,  as  tenant  by 
the  curtesy,  with  remainder  in  fee  simple  to  his  said  child,  of  part 
of  the  town  of  Northampton,  and  of  lands  adjoining  the  said  town, 
and  that  it  will  be  a  benefit  both  to  the  public  and  to  the  said 
William  Tilghman  and  his  said  child,  that  the  lots  already  laid 
out  in  the  said  town,  or  which  may  be  laid  out  on  lands 
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adjoining  thereto,  should  be  conveyed  to  such  persons  as  may  be 
willing  to  purchase  the  same  in  fee  simple,  reserving  an  annual 
ground-rent  charged  thereon  as  has  been  usual,  it  then  enacts,  that 
'•  the  said  William  Tilghman  shall  be  and  is  hereby  authorized, 
during  the  minority  of  his  said  child,  to  sell  and  convey  in  fee 
simple,  to  such  persons  as  he  shall  think  proper,  any  lots  lying 
within  the  aforesaid  part  of  the  said  town  of  Northampton,  or  to  be 
laid  out  in  lands  of  which  he  is  seised  as  aforesaid,  adjoining  the 
said  town  ;  provided,  that  there  be  reserved  a  perpetual  ground- 
rent  of  at  least  two  dollars,  issuing  out  of  and  charged  on  each  lot, 
to  be  paid  to  the  said  William  Tilghman  for  his  life,  with  remainder 
in  fee  simple  to  the  heirs  of  his  said  late  wife."  Under  this  power, 
William  Tilghman  made  sale,  from  time  to  time,  of  lots  and  lands 
coming  within  the  description  mentioned  in  the  act,  on  which  he 
respectively  reserved  ground-rents  of  two  dollars  per  annum  in  the 
manner  prescribed ;  but  also  received  in  hand,  or  contracted  to 
receive  gross  sums  on  many  of  the  sales,  in  addition  to  the  ground- 
rent  stipulated  to  be  paid.  The  exact  amount  of  the  whole  money 
thus  received  was  a  matter  disputed  in  this  cause :  the  appellant 
alleging  it  to  have  been  7500  dollars,  and  claiming  the  same  with 
interest ;  the  appellees  stating  it  at  5000  dollars  or  less. 

The  question  is,  how  this  money  in  the  hands  of  William  Tilgh- 
man at  the  time  of  his  death,  is  to  be  considered,  whether  as  per- 
sonal or  real  estate.  If  the  former,  it  passed  to  B.  Chew,  Jr.,  in 
right  of  his  late  wife,  who  died  before  her  father,  William  Tilgh- 
man; but,  if  it  is  real  estate,  then  it  is  claimed  by  the  heirs  of 
William  Tilghman's  former  wife,  her  daughter  and  grandchild 
having  both  died  before  William  Tilghman,  and  his  estate  by  the 
curtesy  having  prevented  the  claim  of  B.  Chew,  Jr.,  as  tenant  by 
the  curtesy. 

If  sales  by  William  Tilghman  in  the  mode  above  mentioned,  were 
good,  (and  we  must  now  take  them  to  be  so),  they  could  only  be 
valid  because  they  were  made  under  the  power  conferred  by  the 
act  of  assembly.  Without  such  an  act,  Wm.  Tilghman  could  have 
conveyed  no  more  than  his  life  estate ;  and  at  his  decease,  as  events 
*have  transpired,  the  lots  and  lands  would  have  descended  r*Qz 
to  the  heirs  of  Mrs.  Tilghraan.  No  private  act  of  assembly 
could  have  been  procured  to  authorize  a  tenant  by  the  curtesy  to 
sell  lands,  without  investing  the  proceeds  of  the  sales  in  the  same 
manner  as  the  title  to  the  land  was  held ;  and  that  object  the  act 
in  question  attained,  by  directing  that  ground-rents  should  be 
reserved  out  of  the  lands  when  sold,  and  that  those  ground-rents 
should  be  payable  to  the  tenant  by  the  curtesy  during  his  life,  and 
after  his  decease,  to  the  heirs  of  his  deceased  wife — thus  substitu- 
ting a  ground-rent  issuing  out  of  the  land  for  the  income  or  profits 
of  the  land.  Thus  far  all  is  clear  enough.  But  what  is  to  be  done 
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with  the  surplus  money,  beyond  the  amount  of  the  ground-rents  ? 
As  to  this  there  is  no  legislation  ;  the  act  is  silent.  It  appears  to 
me  that  we  have  no  other  rule  to  go  by  than  that  by  which  all 
other  conveyances  are  construed ;  and  that  such  an  act  of  assembly 
is  to  be  construed  like  other  conveyances,  by  the  established  prin- 
ciples of  law  and  equity  in  relation  to  them;  for  a  private  act  of 
assembly  for  such  purpose  is  but  a  mode  of  assurance.  Private 
acts  of  parliament,  says  Blackstone,  are,  especially  of  late  years, 
become  a  very  common  mode  of  assurance.  They  are  looked  on 
rather  as  a  private  conveyance,  than  as  the  solemn  act  of  the  legis- 
lature. A  general  saving  is  constantly  added,  at  the  close  of  the 
bill,  of  the  right  and  interest  of  all  persons  whatsoever,  except 
those  whose  consent  is  given  or  purchased,  and  who  are  therein 
particularly  named,  though  it  hath  been  holden,  that  even  if  such 
saving  be  omitted,  the  act  shall  bind  none  but  the  parties :  2  Bl. 
Com.  344,  345,  346. 

Then  the  case  is,  that  in  a  conveyance  a  power  is  given  to  sell 
real  estate,  and  raise  a  sum  of  money  by  passing  the  fee,  but  the 
conveyance  is  silent  as  to  the  nature  or  disposition  of  a  part  of  that 
money.  Is  that  money  personalty,  or  does  it  still  partake  of  the 
nature  of  real  estate  ?  In  the  conversion  of  real  estate  into  per- 
sonalty by  will,  the  rule  is  well  settled,  that  if  executors  be  em- 
powered by  will  to  sell  real  estate  for  certain  purposes,  such  for 
instance,  for  the  payment  of  debts,  or  raising  portions,  and  the  sale 
is  made,  but  a  surplus  remains  undisposed  of;  whether  that  is 
occasioned  by  the  silence  of  the  testator,  or  by  lapse,  or  other  cause 
of  inefficiency  in  the  will,  the  heir-at-law  takes  the  residue  as  he 
would  have  taken  the  real  estate :  Leigh  &  Dalz.  on  Conversion, 
92,  and  cases.  So  here,  if  the  act  of  assembly  empowers  the  ten- 
ant for  life  to  sell  a  fee  simple,  reserving  a  ground-rent  for  part  of 
the  consideration  and  receiving  a  gross  sum  for  the  surplus ;  and 
from  silence  on  the  part  of  the  legislature  who  create  the  power,  no 
disposition  is  made  of  such  sum ;  it  continues  real  estate  under  the 
same  limitations  and  restrictions  as  it  before  possessed,  until  it  is 
subsequently  impressed  with  the  character  of  personalty  by  the 
owner  ;'  and  that  owner  must  be  either  one  holding  the  absolute 
title  in  fee,  or  all  the  persons  holding  the  different  estates  compos- 
*661  'n&  tne  ^ee>  There  is  *nothing  to  show  any  act  or  inten- 
tion in  the  owners  to  convert  this  into  personalty  :  and 
indeed  the  daughter's  power  to  do  so  was  liable  to  objection,  sho 
being  a  minor  and  afterwards  a  feme  covert. 

Mere  possession  of  the  fund  in  money  by  William  Tilghman, 
as  trustee  for  those  entitled  after  his  death,  did  not  change  ita 
character ;  it  was  still  real  estate.     If  money  which  has  been  im- 
pressed with  the  character  of  realty,  is  in  the  hands  of  a  trustee, 
IJ1  See  Sager's  Appeal,  29  Smith  428.|| 
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not  placed  out  by  him,  but  remaining  in  covenant,  the  wife  dying 
in  the  lifetime  of  the  trustee,  the  heir  takes  it,  and  not  the  admin- 
istrator of  the  wife :  1  P.  Wms.  172. 

This  disposition  of  the  fund  seems  to  me  in  the  present  case 
reasonable  and  just,  and  such  as  the  legislature,  if  its  intention  had 
been  expressed  in  the  case,  would  have  enacted.  For  then  the 
gross  sum,  which  is  part  of  the  price  of  the  land,  goes  exactly  as 
the  ground-rents  go,  which  constitute  the  other  part  of  the  price  ; 
that  is,  in  lieu  of  the  land  and  as  a  substitute  for  it.  And  if  the 
power  to  stipulate  for  this  gross  sum  exists,  it  is  because  it  is  more 
convenient  to  sell  in  that  way  than  for  a  higher  ground-rent.  This 
is  a  circumstance  which  ought  not  to  change  the  nature  and  char- 
acter of  the  price,  or  make  one  portion  of  it  real  and  the  other 
portion  personal — one  to  pass  in  one  line  of  descent  and  the  other 
in  another  and  different  line  of  descent. 

We  think  the  Orphans'  Court  had  jurisdiction  over  this  fund, 
being  the  proceeds  of  sale  of  the  real  estate  paid  into  court  under 
the  19th  section  of  the  act  of  24th  February  1834. 

Decree  accordingly. 

The  following  decree  was  entered  in  this  case : — 

The  decree  of  the  court  below  is  confirmed  so  far  as  re- 
spects the  claim  of  Benjamin  Chew,  Jr.,  to  be  a  creditor  of  the 
said  estate  for  the  sum  of  $27,500,  with  interest,  or  any  part 
thereof. 

And  also,  so  far  as  respects  the  claim  of  said  Benjamin  Chew,  Jr.. 
as  to  the  sum  of  $7500,  or  any  part  thereof,  being  the  proceeds  of 
certain  real  estate  claimed  as  belonging  to  the  daughter  of  William 
Tilghman,  Esq.  (subject  to  his  curtesy),  sold  by  the  said  Wil- 
liam Tilghman,  Esq.,  during  his  lifetime. 

The  court  is  of  opinion,  that  the  proceeds  of  said  real  estate 
so  sold,  remained  impressed  with  the  character  of  real  estate,  and 
as  such,  passed  on  the  decease  of  said  William  Tilghman,  to  the 
heirs-at-law  of  Margaret  Elizabeth  Tilghman,  his  late  wife ;  and 
a  claim  on  their  behalf  to  said  proceeds  having  been  presented  to 
this  court  on  this  appeal,  the  record  is  hereby  remitted  to  the  said 
Orphans'  Court,  that  the  same  may  be  examined  and  settled  accord- 
ing to  law. 

Cited  by  Counsel.  4  W.  &  S.  485 ;  8  Id.  118  ;  2  Ban-  279,  474 ;  4  Id.  360  ; 
7  Id.  288  ;  2  P.  F.  Smith  290  ;  10  Id.  121 ;  ||29  Id.  431. || 

||  Cited  by  the  Court,  as  to  the  Orphans'  Court  jurisdiction,  Bell's  Appeal, 
21  Smith  472.|| 
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*  [PHILADELPHIA,  DEC.  26,  1839.] 

Dyott  against  The  Common  wealth. 

IN   ERROR. 

1.  The  Court  of  Criminal  Sessions  for  the  City  and  County  of  Philadelphia, 
created  by  the  act  of  19th  March   1838,  has  jurisdiction  of  an  indictment 
for  fraudulent  insolvency,  when  the  prisoner  is  committed  for  trial,  by  the 
Court  of  Common  Pleas  of  the  said  county. 

2.  Under  the  5th  section  of  the  act  of  23d  September  1791,  when  a  prisoner 
on  being  arraigned  stands  mute,  and  the  plea  of  Not  guilty  is  entered  for  him 
and  the  trial  proceeds,  and  he,  by  his  counsel,  cross-examines  the  witnesses 
for  the  Commonwealth,  and  calls  and  examines  witnesses  in  his  defence,  and 
there  is  a  verdict  and  judgment,  the  case  comes  within  the  act  of  21st  Feb- 
ruary 1814,  and  no  error  can  afterwards  be  assigned  appertaining  to  the  pre- 
cept, venire,  drawing,  summoning  and  returning  of  jurors,  &c. 

3.  In  the  Court  of  Criminal  Sessions  for  the  City  and  County  of  Philadel- 
phia, a  prisoner  who  had  been  duly  tried,  was  sentenced  on  the  31st  of  Au- 
gust 1839.     On  the  17th  of  September  following,  the  court  made  an  order 
that  in  consequence  of  certain  irregularities  in  the  selection  of  the  jury,  all 
bills  of  indictment  found  after  the  first  of  January  1839,  to  which  the  defend- 
ants had  not  pleaded,  should   be  quashed.     On  the  5th  of  October,  the  court 
directed  the  preceding  order  to  be  amended  by  inserting  the  following  words  : 
"except  in  cases  where  there  has  been  a  trial."    Held,  that  there  was  no 
error  in  this. 

THIS  was  a  writ  of  error  to  the  Court  of  Criminal  Sessions 
for  the  City  and  County  of  Philadelphia,  to  remove  the  record 
of  an  indictment  against  Thomas  W.  Dyott,  for  fraudulent  insol- 
vency. 

The  record  exhibited  the  following  state  of  facts.  On  the  15th 
of  February  1839,  Judge  Todd  issued  the  following  precept  to  the 
clerk  of  the  Court. 

"  City  and  County  of  Philadelphia,  SS. 

To  the  Clerk  of  the  Court  of  Criminal  Sessions  for  the  City  and 
County  of  Philadelphia. 

You  are  hereby  ordered  to  issue  to  the  sheriff  and  commissioners 
of  the  county  of  Philadelphia,  a  writ  or  writs,  commanding 
the  said  sheriff  and  commissioners  to  empanel,  and  the  said  sheriff 
to  summon  a  grand  and  petit  jury  to  inquire  of,  and  try  all  causes 
and  matters  which  may  be  depending  in  the  said  Court  of  Crimi- 
nal Sessions  for  the  City  and  County  of  Philadelphia,  and  given 
them  in  charge  at  the  sessions  thereof,  to  be  holden  on  the  first 
Monday  of  March  next. 

*In  witness  whereof,  we,  the  judges  of  the  said  court,  have 
hereunto  set  our  hands  and  seals,  this  fifteenth  day  of  Feb- 
ruary A.  D.  1838. 

JAMBS  TODD."  [L.  s.] 
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The  venire  issued  on  the  same  day  as  follows  : 
"  City  and  County  of  Philadelphia,  SS. 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  and  commis- 
sioners of  the  said  county,  greeting. 

We  command  you,  and  every  of  you,  that  in  your  proper  persons 
you  draw  from  the  proper  wheel,  containing  the  names  of  the  per- 
sons selected  for  jurors,  according  to  law,  the  names  of  twenty-four 
persons  to  be  grand  jurors  in  our  Court  of  Criminal  Sessions,  for 
the  City  and  County  of  Philadelphia,  in  and  for  the  said  city  and 
county,  on  the  4th  day  of  March  next,  at  10  o'clock  in  the  fore- 
noon of  that  day,  and  further,  that  you,  the  said  sheriff,  do  summon 
the  persons  whose  names  shall  be  drawn,  and  every  of  them  to  come 
before  our  said  court,  at  the  same  time  and  place,  to  inquire  of,  and 
perform  all  those  things  which  on  our  part  shall  be  enjoined  upon 
them,  and  that  you  the  said  sheriff,  have  then  and  there  this  writ, 
and  the  names  and  surnames  of  the  persons  so  summoned,  with 
their  additions  respectively  in  a  panel  hereto  annexed,  and  other- 
wise to  make  return  at  the  day  and  place  aforesaid,  how  you  shall 
have  executed  this  writ. 

Witness  the  honorable  James  Todd,  President  of  our  Court 
[L.  s.]  at  Philadelphia,  this  fifteenth  day  of  February,  A.  D., 
1839. 

JAMES  ENEU,  Jr.,  Clerk." 

On  the  19th  of  February,  the  sheriff  and  county  commission- 
ers made  a  return  of  twenty-four  grand  jurors,  setting  forth  the 
names  and  additions  and  places  of  residence ;  concluding  aa 
follows : 

"  We  do  hereby  certify  that  the  foregoing  is  an  accurate  list  of 
the  names  of  persons  drawn  by  the  sheriff  and  county  commis- 
sioners, to  serve  as  grand  jurors  for  a  Court  of  Criminal  Sessions, 
to  be  holden  at  Philadelphia,  in  and  for  the  city  and  county  of 
Philadelphia,  on  the  fourth  day  of  March  A.  D.  1839,  at  ten 
o'clock,  in  the  forenoon  of  that  day. 

Witness  our  hands  this  nineteenth  day  of  February  A.  D. 
1839. 

DANIEL  FITLEK,  Sheriff. 
C.  F.  H(ECKLEY, 
FARMER  BURN, 
JON.  JOHNSON, 

County  Commissioners." 

The  return  of  the  sheriff  was  as  follows  :  "  The  execution  of  the 
within  precept  will  appear  by  reference  to  a  certain  schedule  hereto 


69  SUPREME  COURT  [Dec.  Term, 

[Dyott  v.  Commonwealth/] 

*fiQ1  *annexed."  Alongside  of  every  juror's  name  was  the  letter 
J  <:  L."  or  "  P."  ;  which  signified  "  left"  or  "  personal,"  with 
reference  to  the  notice  given  to  the  jurors. 

On  the  27th  of  March  1839,  the  grand  jury  found  a  true  bill 
against  T.  W.  Dyott. 

The  indictment  contained  eleven  counts. — The  first  count  was  in 
the  following  words  : 

"  In  the  Court  of  Criminal  Sessions  for  the  city  and  county  of 
Philadelphia,  of  March  Sessions,  eighteen  hundred  and  thirty-nine. 

City  and  County  of  Philadelphia,  ss. 

1st  Count. — The  grand  inquest  of  the  Commonwealth  of  Penn- 
sylvania, inquiring  for  the  body  of  the  city  and  county  of  Phila- 
delphia, upon  their  oaths  and  affirmations  respectively  do  present, 
that  Thomas  W.  Dyott,  late  of  the  city  aforesaid,  yeoman,  on  the 
twenty-sixth  day  of  December,  in  the  year  of  our  Lord,  eighteen 
hundred  and  thirty-eight,  at  the  city  and  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms,  etc.,  made 
and  presented  to  the  honorable  the  judges  of  the  Court  of  Common 
Pleas  of  the  county  of  Philadelphia,  his  petition  in  writing,  pray- 
ing for  the  benefit  of  the  insolvent  laws  of  this  Commonwealth, 
according  to  the  form,  force  and  effect,  of  the  said  insolvent  laws ; 
and  the  said  Thomas  W.  Dyott,  so  petitioning  as  aforesaid,  and 
being  then  and  there  indebted  to  a  certain  Bowers  Lowber,  of  the 
said  county,  yeoman,  and  also  to  divers  others,  whose  names  are  to 
the  jurors  aforesaid  unknown,  in  divers  large  sums  of  money,  the 
said  court  on  the  said  petition  so  presented  as  aforesaid,  did  then 
and  there  appoint  the  eleventh  day  of  January,  in  the  year  of  our 
Lord  1839,  for  the  purpose  of  hearing  the  said  Thomas  W.  Dyott 
and  his  creditors,  at  the  county  court-house,  in  the  city  of  Phila- 
delphia, on  which  said  last-mentioned  day,  and  at  the  court-house 
aforesaid,  and  on  the  several  days  and  times  thereafter,  to  which 
the  said  case  was  duly  adjourned,  to  wit,  at  the  county  aforesaid, 
the  said  court  did  meet,  and  sit,  for  the  purpose  aforesaid,  and  the 
said  Thomas  W.  Dyott  fraudulently  and  wickedly  contriving  and 
intending  to  cheat  and  defraud  the  said  Bowers  Lowber,  and  others, 
his  creditors  as  aforesaid,  to  wit,  on  the  day  and  year  first  afore- 
said, at  the  city  and  county  aforesaid,  did  collude  and  contrive, 
with  a  certain  John  B.  Dyott,  and  a  certain  Charles  W.  Dyott,  for 
the  concealment  of  a  part  of  his  estate  and  effects,  to  wit,  mer- 
chandise, consisting  of  groceries,  of  great  value,  to  wit,  of  the 
value  of  one  hundred  thousand  dollars,  thereby  expecting  a  future 
benefit  to  himself,  with  intent  to  defraud  Bowers  Lowber,  and  others, 
his  creditors,  to  the  evil  example  of  all  others,  in  like  cases  offend- 
ing, contrary  to  the  form  of  the  act  of  assembly,  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  Common- 
wealth of  Pennsylvania." 
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*The  2d  count  charged  a  fraudulent  conveyance  to  J.  r*7,-) 
B.  and  C.  W.  Dyott,  of  merchandise,  of  the  value  of  *- 
fifty  thousand  dollars.  The  3d,  4th,  5th,  6th  and  7th  counts 
charged  collusion  with  various  other  persons,  and  conveyance  to 
them  of  merchandise,  furniture  and  money.  The  8th,  9th,  10th 
and  llth  counts,  charged  the  concealment  of  various  sums  of  money 
and  merchandise. 

The  venire  for  the  petit  jurors  was  as  follows : 

"  City  and  County  of  Philadelphia,  ss. 

The   Commonwealth  of  Pennsylvania  to   the  sheriff  and   commis- 
sioners of  the  said  county,  greeting  : 

We  command  you,  and  every  of  you,  that  in  your  proper  per- 
sons, you  draw  from  the  proper  wheel  containing  the  names  of  the 
persons  selected  according  to  law,  the  names  of  forty-eight  (48) 
persons  to  be  jurors  in  our  Court  of  Criminal  Sessions  for  the  City 
and  County  of  Philadelphia,  on  the  first  day  of  April  next,  at  (10) 
ten  o'clock  in  the  forenoon  of  that  day.  And  further,  that  you, 
the  said  sheriff,  do  summon  the  persons  whose  names  shall  be  so 
drawn,  and  every  of  them,  to  come  before  our  said  court,  at  the 
same  time  and  place,  to  make  up  the  jurors  required  for  the  trial 
of  all  issues  which  may  be  then  and  there  depending  for  trial  in 
our  said  court.  And  that  you,  the  said  sheriff,  have  then  and 
there  this  writ,  and  the  names  and  surnames  of  the  persons  so 
summoned,  with  their  additions  respectively  hereto  annexed,  and 
otherwise  make  return,  at  the  day  and  place  aforesaid,  how  you 
have  executed  this  writ. 

Witness   the   Honorable  JAMES   TODD,    President  of  our  said 
Court,  at  Philadelphia,  this  eighteenth  day  of  March,  in 
[L.  s.]  the  year  of  our  Lord,   one  thousand   eight  hundred  and 
thirty-nine.  JAMES  ENEU,  JR.,  Clerk." 

The  return  to  this  writ,  set  forth  the  names,  additions  and 
places  of  residence  of  forty-eight  petit  jurors,  concluding  as  fol- 
lows : 

"  We  do  hereby  certify  that  the  foregoing  is  an  accurate  list  of 
persons  drawn  by  the  sheriff  and  county  commissioners,  to  serve 
as  petit  jurors  for  a  Court  of  Criminal  Sessions,  to  be  holden  at 
Philadelphia,  in  and  for  the  city  and  county  of  Philadelphia,  on 
the  first  day  of  April  A.  D.  1839,  at  ten  o'clock  in  the  forenoon 
of  that  day. 

Witness  our  hands  this  nineteenth  day  of  March  A.  D.  1839. 

DANIEL  FITLER,  Sheriff. 
C.  F.  HCECKLEY, 
FARMER  BURN, 
JON.  JOHNSON, 

County  Commissioners." 
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The  sheriff's  return  was  in  all  respects  similar  to  that  made  to 
the  venire  for  grand  jurors. 

The  case  came  on  for  trial  on  the  30th  of  April,  when  the  de- 
+71  -,  fendant  *was  arraigned  and  stood  mute.  His  counsel  then 
J  moved  to  quash  the  indictment.  After  argument,  the  mo- 
tion was  overruled,  and  the  trial  ordered  on  ;  and  on  application 
of  the  attorney-general  the  court  ordered  the  plea  of  not  guilty 
to  be  entered.  One  of  the  jurors  called,  suggested,  that  he  had 
formed  and  expressed  an  opinion  ;  and  being  challenged  for  cause 
by  the  attorney-general,  the  court  excused  him  from  serving  on  the 
jury.  Three  others  were  in  like  manner  excused.  On  the  1st  of 
June  1839,  the  jury  returned  a  verdict  of  guilty.  On  the  4th  of 
June,  a  motion  for  a  new  trial  was  made,  which  was  discharged  on 
the  10th  of  August  and  a  new  trial  refused ;  and  on  the  30th  of 
August,  sentence  was  passed. 

In  the  same  court  on  the  17th  of  September  1839,  on  motion  of 
the  attorney-general,  the  court  made  the  following  order. 

"  That  in  consequence  of  the  non-compliance  of  the  sheriff  and 
county  commissioners  with  the  provisions  of  the  act  of  assembly 
for  1834,  prescribing  the  mode  in  which  the  jury  wheels  shall  be 
secured,  and  the  irregular  and  illegal  manner  in  which  the  array  of 
jurors  for  1839  were  returned,  all  bills  of  indictment  found  since 
the  first  day  of  January  1839,  to  which  the  defendants  have  not 
pleaded,  be  quashed." 

On  the  5th  of  October  the  court  ordered  the  record  of  the  17th 
of  September  to  be  amended  by  inserting  the  following  words,  viz. 
"except  in  cases  where  there  has  been  a  trial."  On  the  12th  of 
October,  a  motion  was  made  by  the  defendant's  counsel  to  quash 
the  indictment ;  which  was  overruled. 

A  writ  of  error  having  been  specially  allowed  and  issued,  the 
record  was  returned  to  this  court ;  and  the  following  exceptions  filed. 

1.  The  Court  of  Criminal  Sessions  had  no  jurisdiction. 

2.  There  was  no  order  from  the  court  to  issue  venires  for  March 
183y. 

3.  The  venire  for  grand  jurors  for  March  sessions,  1839,  was  not 
conformable  to  law. 

4.  The  grand  jury  for  March  1839  was  not  legally  constituted, 
inasmuch  as  it  was  composed  of  incompetent  persons. 

5.  It  was  not  returned  according  to  law. 

6.  It  did  not  appear  that  the  requisitions  of  the  law  had  been 
complied  with,  either  in  depositing,  selecting  or  drawing  the  names 
of  jurors  ;  nor  in  summoning  them. 

7.  The  indictment  is  defective,  inasmuch  as  it  does  not  state  that 
the  matters   complained   of,  appeared   to  the   Court  of   Common 
Pleas,  upon  the  hearing  of  the  petition  for  the  benefit  of  the  insol- 
vent laws. 
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*8.  It  does  not  state  the  time  and  place  of  the  commis-     p*™ 
sion  of  the  offences. 

9.  It  does  not  state  that  the  Court  of  Common  Pleas  had  com- 
mitted the  defendant  to  answer  any  offence. 

10.  It  states  the  offence  to  have  occurred  on  December  26th 
1838,  the  day  of  presenting  the  petition. 

11.  It  is  not  in  the  language  of  the  act  of  assembly. 

12.  It  contains  eleven  distinct  and  separate  offences. 

13.  It  does  not  appear  to  have  been  found  at  the  next  sessions 
after  the  commitment  of  the  petitioner. 

14.  It  is  generally  defective. 

15.  It  is  generally  inconsistent  and  erroneous. 

16.  The  venire  for  petit  jurors  for  April  Sessions,  1839,  is  not 
conformable  to  law. 

17.  The  venire  did  not  issue  until  March  18th  1839,  thirteen 
days  before  the  commencement  of  the  session. 

18.  The  petit  jurors  for  April  1838,  were  composed  of  incom- 
petent persons. 

19.  The  venire  was  not  returned  according  to  law,  and   the 
requisitions  of  law  were  not  complied  with,  either  in  depositing, 
selecting,  drawing,  or  summoning  the  petit  jurors,  or  any  of  them. 

20.  The  petit  jury,  trying   the   defendant,  was  irregular  and 
illegally  constituted. 

21.  The  trial  was  wholly  irregular. 

22.  The  court  erred  in  directing  a  plea  to  be  entered. 

23.  The  record  does  not  exhibit  a  competent  jury. 

24.  The  court  erred  in  permitting  the  Commonwealth  to  challenge 
jurors. 

25.  The  verdict  was  not  rendered  until  second  session  after  trial, 
and  is  irregular,  being  general  upon  distinct  offences,  comprised  in 
the  same  indictment. 

26.  The  court  was  not  properly  constituted  at  March,  April, 
May,  June,  July,  or  August  sessions,  1839. 

27.  Five  jurors  were  actually  impannelled  in  another  case. 

28.  The  sentence  is  not  conformable  to  law. 

29.  The  indictment  was  quashed  by  order  of  the  Court  of  Crim- 
inal Sessions,  on  September  17th  1839. 

30.  The  indictment  was  not  found  at  the  first  term  after  commit- 
ment of  the  petitioner  ;  nor  does  it  appear  when  the  petitioner  was 
committed,  if  at  all. 

31.  It  was  not  tried  at  the  second  sessions  after  commitment. 
*82.  The  record  does    not  show   any   commitment  of     r*7q 

petitioner. 

33.  General  errors." 

Mr.  H.  M.  Phillips  and  Mr.  J.  R.  Ingersoll,  for  the  plaintiff  in 
error,  argued — 
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1st.  That  the  Court  of  Criminal  Sessions  had  not  jurisdiction  of 
this  case.  They  referred  to  the  acts  of  16th  June  1836,  §  14  ;  19th 
March  1838,  §§  4,  8  ;  llth  March  1789.  The  act  relating  to  the 
Recorder's  Court  of  the  Northern  Liberties.  Commonwealth  v. 
Thum,  10  S.  &  R.  418 ;  Commissioners  v.  Snowden,  2  Yeates  95 : 
Dwarris  on  Statutes  639,  &c. 

2d.  That  the  venire  ought  to  have  been  signed  "  by  order  of  the 
court,  or  of  two  of  the  judges ;"  according  to  the  108th  section  of 
the  act  of  14th  April  1834. 

3d.  That  the  venire  ought  to  have  pursued  literally  the  words  of 
the  form  given  in  the  109th  section  of  the  act  of  14th  April  1794. 

4th.  That  the  jurors  ought  all  to  have  been  residents  of  the  city 
of  Philadelphia,  according  to  the  10th  section  of  the  act  establish- 
ing the  Court  of  Criminal  Sessions ;  whereas  it  appears  by  the 
return,  that  many  of  them  came  from  the  county  of  Philadelphia. 

5th.  That  the  sheriff  ought  to  have  returned  fully  and  distinctly, 
whether  he  had  given  personal  notice  to  the  jurors,  or  left  copies 
at  their  places  of  residence. 

6th.  That  the  requisitions  of  the  act  of  1834,  relating  to  the 
selection  of  jurors  had  not  been  complied  with.  This  was  decided 
by  the  Court  of  Criminal  Sessions,  and  by  all  the  other  courts  in 
the  city  and  county  of  Philadelphia;  and  the  array  of  jurors  had 
been  quashed  in  every  court.  The  criminal  court  had  quashed  all 
indictments  in  general  terms ;  and  could  not  by  an  order  made 
many  days  afterwards,  amend  that  order,  by  excepting  cases  where 
there  had  been  a  trial. 

7th.  That  the  indictment  was  defective  in  many  material  respects, 
and  did  not -charge  any  offence  within  the  provisions  of  the  42d 
section  of  the  act  of  16th  June  1836. 

8th.  That  the  venire  ought  to  have  issued  more  than  thirteen 
days  before  the  holding  of  the  court.  Act  of  19th  March  1838, 
§  10.  Act  of  21st  February  1814. 

9th.  That  the  defendant,  by  standing  mute,  had  not  lost  any 
right  to  make  exception  to  the  jury  process,  indictment,  or  trial. 
Upon  this  point  the  counsel  referred  to  the  act  of  23d  September 
1791 ;  and  the  act  21st  February  1814 ;  and  cited  2  Inst.  568  ; 
3  Rep.  27 ;  Co.  Litt.  357  ;  Dyer  351,  b. ;  Com.  v.  Desher,  17  S. 
&  R.  155;  The  People  v.  Mather,  4  Wend.  229  ;  Commonwealth 
v.  Smith,  2  S.  &  R.  300 ;  Rowley  v.  Stoddart,  7  Johns.  209. 

Mr.  W.  L.  Hirst,  for  the  Commonwealth. — The  errors  assigned 

nave  been  generally  abandoned  ;  only  three  of  note  remain  to  be 

*Y41      ""considered ;  and  in   considering  these,  we  must  construe 

systems :    all    the    statutes    applicable   to   the   case   were 

intended  as  systems. 

1.  Jurisdiction.     The  difference  between  the  Quarter  Sessions 
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and  the  old  u  City  Court,"  and  the  Mayor's  Court,  in  criminal 
cases,  has  ever  been  a  distinction  of  territory  only.  Act  of  Febru- 
ary 1718,  1  Smith  101 ;  Act  of  May  1718,  Id.  104;  Act  of  May 
1722,  Id.  131 ;  Act  of  March  1789,  2  Smith  467  ;  Act  of  1791, 
3  Smith  29;  Act  of  1794,  Id.  134;  Act  of  1803,  4  Id.  30; 
Act  of  1812,  5  Id.  344.  This  distinction  was  confirmed  by  the  act 
of  1836,  Purdon  222,  (passed  on  the  same  day  that  the  general 
jurisdiction  law  was  enacted)  giving  exclusive  jurisdiction  of  the 
trial  of  all  such  offences  committed  in  the  city  to  the  Mayor's  Court. 

The  act  of  1838,  creating  the  Criminal  Sessions,  expressly  gives 
to  all  the  jurisdiction'  which  the  Mayor's  Court  then  possessed  ; 
and  thus  the  right  of  trying  this  offence  was  granted  in  terms.  The 
llth,  12th,  13th,  14th  and  15th  sections  of  that  act  show  that  the 
legislature  intended  to  give  universal  jurisdiction  for  the  city  and 
county  (except  that  of  the  Oyer  and  Terminer)  to  the  new  court : 
and  to  take  away  all  the  jurisdiction  from  the  Quarter  Sessions ; 
leaving  that  court  without  the  power  to  summon  a  grand  or  petit 
jury.  The  spirit,  if  not  the  letter  of  the  law,  must  be  construed 
to  mean  that  the  legislature  intended  to  form  one  court  for  the  city 
and  county ;  and  to  abolish  all  conflicting  or  concurrent  jurisdic- 
tion. It  is  contended,  that  the  Quarter  Sessions  had,  and  the 
Criminal  Sessions  had  not  jurisdiction  in  this  case :  yet  the  case 
was  sent  by  the  judge  of  the  former,  to  the  latter  court;  the  one 
rejecting  the  jurisdiction,  the  other  accepting  it:  thus  both  courts 
have  decided  where  the  case  belonged.  The  trial  of  a  case  like  this 
by  the  judges  who  had  prejudged  it,  was  always  a  vice  in  the  old 
system.  A  defendant  should  have  the  same  right  to  challenge  a 
judge  for  cause,  as  a  juror  who  had  formed  or  expressed  an  opinion 
on  the  merits  of  the  case.  Neither  was  this  a  main  feature,  as  con- 
tended, of  the  old  system;  for  the  District  Court  had  jurisdiction 
of  insolvent  cases  many  years.  The  law  of  1836  (Purdon  222), 
gave  more  jurisdiction  to  the  Mayor's  Court  than  is  necessary  to 
rely  upon  here:  it  gave  them  jurisdiction  of  all  cases  indictable  in 
the  Quarter  Sessions.  The  distinction  between  offences  indictable, 
and  triable,  in  various  courts,  is  found  in  various  sections  of  the 
act.  The  indictment  here  lays  the  offence  to  have  been  committed 
in  the  city. 

2.  Errors  in  the  venire.  It  is  conceded  that  an  irregularity  ex- 
isted ;  the  venire  for  the  petit  jury  having  issued  thirteen  instead 
of  fifteen  days  before  the  first  day  of  the  term.  But  this  error  is 
cured  by  the  act  of  1814  (Purdon  989).  This  court,  in  The  Com. 
v.  Smith,  1  S.  &  R.  300,  refused  to  arrest  judgment  of  death, 
although  many  glaring  errors  then  existed ;  one  of  which  errors 
was,  that  the  venire  was  directed  to  the  sheriff  to  return  the  jurors 
for  the  Quarter  Sessions.  The  notion  that  standing  mute  evades 
the  law  of  *1814,  is  not  sound.  The  act  is  express.  By  r*7K 
the  law  of  1718,  1  Smith  105,  standing  mute  was  a  confes-  *• 
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sion  of  guilt.  The  act  of  1791,  Purdon  498,  directs,  that  in  such 
cases,  a  plea  shall  be  entered  by  the  court,  and  the  trial  shall  pro- 
ceed with  the  same  effect  as  if  the  defendant  had  pleaded.  In 
this  case  the  defendant  went  to  trial  on  the  merits,  and  took  the 
chance  of  an  acquittal.  The  record  shows  that  he  examined  many 
witnesses ;  and  that  the  trial  lasted  one  month.  This  was  an  ex- 
press waiver,  according  to  the  decisions  on  the  point  of  waiver, 
independently  of  our  statute  of  jeofails.  The  standing  mute  was 
always  considered  a  contempt.  In  England  it  was  severely  pun- 
ished, till  12  Geo.  3,  when  it  was  declared  equivalent  to  a  plea  of 
not  guilty ;  and  it  was  and  is  an  indictable  offence  in  England  to 
advise  a  prisoner  to  stand  mute :  4  Black.  Com.  126.  The  act 
of  1791  is  a  benignant  act,  meant  to  save  a  prisoner  from  the 
severe  penalties  of  prior  laws ;  and  cannot  be  perverted  into  an 
engine  to  defeat  the  cherished  policy  of  Pennsylvania,  to  sustain 
all  fair  trials  on  merits.  It  is  a  trial  that  cures  errors  in  the  venire 
of  petit  juries  ;  not  a  plea.  A  plea  maybe  entered  terms  or  years 
before  the  venire  issues. 

3.  The  order  of  the  Criminal  Sessions  quashing  indictments. 
This  seems  to  be  an  intention  to  force  on  a  court  a  decision  which 
they  have  solemnly  said  they  never  intended  to  make ;  and  to  con- 
strue their  own  rule  against  their  own  judgment.  -The  rule  of 
court,  if  intended  by  the  judges  to  include  the  present  case,  was 
void  for  want  of  power  in  the  court  to  make  it.  The  case  had  been 
finally  disposed  of  by  sentence,  and  could  not  incidentally  be  again 
heard.  A  writ  of  error  coram  nobis,  or  a  writ  from  this  court, 
was  necessary.  The  order  was  amended  by  the  court  themselves 
soon  afterwards ;  and  they  had  the  right  to  expound  their  own 
rules,  or  amend  them  at  pleasure. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  act  relating  to  insolvent  debtors,  passed  the 
16th  of  June  1836,  among  other  things,  provides  as  follows : 

"  Sect.  42.  If  it  shall  appear  to  the  court,  upon  the  hearing  of 
any  petitition  as  aforesaid,  either  by  the  examination  of  the 
petitioner,  or  other  evidence,  that  there  is  just  ground  to  believe 
either — 

"  1st.  That  the  insolvency  of  the  petitioner  arose  from  losses  by 
gambling  ;  or  by  the  purchase  of  lottery  tickets  ;  or, 

"  2d.  That  such  petitioner  has  embezzled,  or  applied  to  his  own 
use  any  money  or  other  property  with  which  he  had  been  entrusted, 
either  as  banker,  agent  or  depositary,  and  to  the  prejudice  of  the 
opposing  creditors;  or  » 

"  3d.  That  he  has  concealed  any  part  of  his  estate  or  effects,  or 
colluded  or  contrived  with  any  persons  for  such  concealment,  or 
conveyed  the  same  to  any  for  the  use  of  himself  or  any  of  his 
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family  or  friends,  or  with  the  expectation  of  receiving  any  future 
*benefit  to  himself  or  them,  and  with  intent  to  defraud  his     r**rft 
creditors ;    in  every  such  case  it  shall  be  the  duty  of  the     "- 
court  to  commit  such  person  to  the  jail  of  the  county,  for  trial,  at 
the  Court  of  Quarter  Sessions  of  the  same  county." 

Section  43  proceeds  to  direct  what  shall  be  the  sentence  on  con- 
viction under  each  of  the  above  clauses. 

On  the  hearing  of  the  petition  of  Dr.  Dyott,  he  was  committed  for 
trial  under  the  above  law.  The  indictment  and  trial  took  place  in 
a  court  created  by  the  act  of  19th  of  March  1838,  and  styled  the 
Court  of  Criminal  Sessions  for  the  City  and  County  of  Philadel- 
phia. One  exception  to  this  record  was,  that  this  court  had  not 
jurisdiction  of  the  case ;  and  it  was  said  it  could  only  have  been 
tried  in  the  Court  of  Quarter  Sessions  for  the  City  and  County. 

In  order  to  understand  this,  and  ascertain  the  proper  decision, 
we  must  refer  to  other  acts  of  assembly  : 

Our  legislature  had,  some  years  ago,  appointed  three  gentlemen 
of  the  law  to  arrange  into  one  act  the  provisions  of  the  law,  where 
there  were  several  acts  of  assembly  on  the  same  subject.  In  pur- 
suance of  this  important  duty  they  reported  several  bills,  which 
came  before  the  legislature,  and  after  discussion  in  the  usual  form, 
were  passed  upon  and  became  laws.  The  last  reading  of  several 
of  these  occurred  on  the  same  day  ;  and  on  the  same  16th  of  June 
1836,  a  law  was  enacted  relative  to  the  powers  and  jurisdictions  of 
courts.  In  section  16,  it  is  provided  that  the  Courts  of  Quarter 
Sessions  of  the  peace  shall  have  jurisdiction  and  power  within  their 
respective  counties,  in  certain  cases ;  and  after  four  specifications 
comes  No.  5  : — "  The  Courts  of  Quarter  Sessions  shall  have  juris- 
diction in  case  of  fine,  penalties,  or  punishment  imposed  by  any  act 
of  assembly,  for  offences,  misdemeanors,  or  delinquencies,  except 
where  it  shall  be  otherwise  expressly  prescribed  and  enacted  :  Pro- 
vided, nevertheless,  that  nothing  herein  shall  alter  or  affect  the 
jurisdiction  of  the  Mayor's  Court.  And  provided,  also,  that  the 
Mayors'  Courts  of  the  several  cities  of  this  Commonwealth  shall 
have  exclusive  jurisdiction  of  all  offences  committed  within  the 
limits  of  their  respective  cities,  which,  by  any  existing  law,  or  any 
law  hereafter  to  be  passed,  are  or  shall  be  indictable  in  the  Court 
of  Quarter  Sessions  of  the  proper  county,  unless  by  the  terms  of 
the  law  expressly  deprived  of  such  jurisdiction."  As  Dr.  Dyott 
and  his  bank  were  within  the  city  of  Philadelphia,  it  would  not  be 
easy  to  show  that  his  case  would  not,  under  these  laws,  have  been 
cognisable  before  the  Mayor's  Court,  if  it  had  continued  to  exist ; 
but  the  Court  of  Criminal  Sessions  was  constituted  by  the  act  of 
19th  March  1838  ;  by  the  4th  section  of  which  it  is  constituted  a 
court  of  record  ;  has  a  seal  and  clerk.  Section  5  provides  for  the 
appointment  of  the  judges,  and  fixes  their  salaries.  Section  6. 
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"  The  said  judges  shall  severally  be  ex  officio  justices  of  the  peace," 
&c.,  &c.  Section  8.  "  The  said  court  shall  have  all  the  powers 
*77-i  and  exclusive  jurisdiction  *within  the  city  and  county  of 
J  Philadelphia,  which  is  now  exercised  by  the  Mayor's  Court, 
within  the  said  city,  and  all  the  jurisdiction  within  the  said  city 
and  county  which  the  Court  of  Quarter  Sessions  now  have,  or  may 
hereafter  have,  under  the  acts  relating  to  roads,"  &c.,  &c.  Section 
10.  "  The  grand  and  petit  juries  shall  be  selected  from  among  the 
qualified  citizens  of  the  said  city  and  county."  Section  11.  The 
court  is  to  hold  its  first  session  on  the  first  Monday  of  April  1838; 
<;  and  from  thenceforth  all  laws  and  acts  of  assembly,  giving 
jurisdiction  to  the  Court  of  Quarter  Sessions  of  the  County  of 
Philadelphia,  and  all  laws  and  acts  of  assembly  creating  or  giving 
jurisdiction  to  the  Mayor's  Court  for  the  City  of  Philadelphia,  and 
the  Recorder's  Court  for  the  Northern  Liberties,  Kensington,  and 
Spring  Garden  Districts  ;  and  all  other  acts  of  assembly  shall  be 
and  are  hereby  repealed,  so  far  as  they  are  inconsistent  with  this 
act."  Section  12.  "  The  clerk  of  the  Quarter  Sessions  for  the 
County  of  Philadelphia  shall  be  ex  officio  clerk  of  the  said  court," 
&c.  Section  13.  "  Constables,  and  all  officers  whose  duty  it  was 
to  make  returns  for,  or  to  execute  the  process  of  the  Quarter  Ses- 
sions, or  Mayor's  Court  or  Recorder's  Court,  are  to  make  returns 
to  and  execute  the  process  of  this  court." 

"Section  14.  All  bills,  indictments,  records  and  proceedings 
which  shall  be  unfinished  when  the  court  hereby  created  shall  go 
into  operation,  in  the  Quarter  Sessions  of  the  County  of  Philadel- 
phia, aforesaid,  and  the  Mayor's  Court  and  Recorder's  Court,  shall 
be  certified  to  the  said  Sessions  Court  for  the  city  and  county  of 
Philadelphia ;  and  the  said  court  shall  proceed  therein  as  if  the 
said  proceedings  had  been  commenced  in  the  same,  and  render 
judgment,  sentence  and  decree  thereon,  and  issue  all  process  neces- 
sary to  enforce  the  same." 

Now,  if  obvious  meaning  plainly  expressed  in  positive  laws  have 
any  force  or  effect,  the  Court  of  Criminal  Sessions  for  the  city  and 
county  of  Philadelphia  had  jurisdiction  of  the  case  before  us.  It 
is  said  that  the  Court  of  Quarter  Sessions  of  the  county  of  Phila- 
delphia has  exercised  jurisdiction  of  frauds  committed,  or  alleged 
to  be  committed  under  the  act  about  insolvent  debtors.  Of  this,  as 
it  has  been  stated,  we  only  know  what  was  stated.  The  cases,  if 
any  such  exist,  cannot  be  judicially  noticed,  unless  judicially 
before  us.  The  Court  of  Quarter  Sessions  is  as  old  as  any  part  of 
the  judiciary  system  of  this  state  :  and  it  seems  to  be  a  well  recog- 
nised principle,  that  jurisdiction  is  not  taken  from  a  court  of  record, 
unless  by  express  words,  or  inference  irresistible.  It  is  not 
unusual  that  two  courts  have  concurrent  authority;  but  without  say- 
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ing  this  is  so  as  to  the  case  before  us,  we  say  that  the  court  before 
which  this  case  was  tried  had  jurisdiction. 

Another  objection  pressed  was,  that  the  venire  did  not  issue,  and 
that  the  jury  were  not  drawn  and  summoned  according  to  law. 
The  10th  section  of  the  law,  establishing  the  Court  of  Criminal 
*Sessions,  among  other  things,  prescribes  that  "  the  grand  r^jo 
and  petit  juries  for  each  session,  shall  be  drawn  and  sum- 
moned as  is  now  directed  for  the  Mayor's  Court."  Provided,  that 
the  venire  need  not  be  issued  more  than  fifteen  days,  nor  the  jurors 
summoned  more  than  ten  days  before  the  meeting  of  the  court. 
Now,  it  appears  and  is  conceded,  that  the  venire  for  the  petit  jury 
was  not  issued  fifteen  days  before  the  meeting  of  the  court,  but 
only  thirteen  days  before.  It  also  appears  that  when  the  trial  was 
ordered  on,  a  motion  was  made  to  quash  the  indictment.  This  is 
stated,  and  not  denied,  to  have  been  on  some  objection  to  the  panel 
of  the  grand  jurors.  On  investigation,  the  objection  was  over- 
ruled, and  the  court  refused  to  quash.  This  is  not  complained  of 
here;  the  objection  is,  as  above  stated,  to  the  traverse  jury.  The 
gentleman  who  appears  on  the  part  of  the  Commonwealth  did  not 
deny  the  fact  that  the  venire  issued  less  than  fifteen  days  before  the 
meeting  of  the  court,  nor  did  he  deny  that  this  was  an  irregularity 
which  would  have  been  error,  but  he  relied  on  two  acts  of  assembly, 
particularly  the  last,  as  completely  curing  this  irregularity.  Before 
citing  them,  I  may  state,  that  by  the  common  law,  a  person  who, 
when  arraigned,  stood  mute,  was  subjected  to  torture  and  suffered 
more  than  the  pain  of  death  by  the  executioner.  Some,  however, 
to  avoid  a  conviction,  which  would  be  followed  by  forfeiture  of  all 
the  accused  had,  were  found  of  sufficient  firmness  of  purpose  and 
of  nerves,  to  die  under  the  torture  for  the  purpose  of  preserving 
their  estates  to  their  children.  In  this  state  (then  province),  by 
the  oth  section  of  the  act  of  1717,  a  prisoner  standing  mute,  when 
arraigned,  was  to  suffer  as  if  tried  and  found  guilty  by  the  jury. 
On  the  23d  of  September  1791,  this  was  changed  by  the  following 
enactment : 

"  SEC.  5.  If  any  prisoner  shall,  upon  his  or  her  arraignment  for 
any  capital  or  inferior  offence,  stand  mute,  or  not  answer  directly, 
or  shall  peremptorily  challenge  above  the  number  of  persons  sum- 
moned as  jurors  for  his  or  her  trial,  to  which  he  or  she  is  by  law 
entitled,  the  plea  of  not  guilty  shall  be  entered  for  him  or  her  on 
the  record  ;  the  supernumerary  challenges  shall  be  disregarded,  and 
the  trial  shall  proceed  in  the  same  manner  as  if  he  or  she  had 
pleaded  not  guilty,  and  for  his  or  her  trial  had  put  himself  or  her- 
self on  the  country."  Although  this  law  has  not  the  words  4<  with 
like  effect,"  after  the  words  "in  the  same  manner,"  yet  most  prob- 
ably the  sense  is  the  same  as  if  those  words  had  been  inserted. 

From  some  cause,  and  probably  from  several  writs  of  error  in 
criminal  cases,  two  of  which  are  in  6th  Binney,  Commonwealth  v. 
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White  and  Commonwealth  v.  Eaton,  the  act  of  21st  of  February 
1814,  was  passed  as  follows: 

"No  verdict  hereafter  to  be  given  in  any  court,  civil  or  criminal, 
in  this  Commonwealth,  shall  be  set  aside,  nor  shall  any  judgment 
in  any  court  be  arrested  or  revised,  nor  sentence  stayed,  for  any 
defect  or  error  in  the  precept  issued  for  any  court,  or  in  the  venire 
j^q-i  issued  *for  summoning  and  returning  of  jurors,  nor  for  any 
defect  or  error  in  drawing,  summoning  or  returning  any 
jury  or  panel  of  jurors ;  but  a  trial  or  an  agreement  to  try  on  the 
merits,  or  pleading  guilty,  or  the  general  issue  in  any  case,  shall 
be  a  waiver  of  all  errors  and  defects  in  or  relative  and  appertain- 
ing to  the  said  precept,  venire,  drawing,  summoning  and  returning 
of  jurors." 

It  is  apparent  that  the  exception  here,  is  to  the  very  matter  or 
matters  which  the  last-recited  act  was  intended  to  cure,  if  defective 
or  irregular.  It  is  not  necessary  to  say,  what  would  have  been  the 
consequence  if  Dr.  Dyott  had  not  cross-examined  the  witnesses  for 
the  Commonwealth,  and  had  not  called  and  examined  witnesses  in 
his  defence ;  and  the  court  gives  no  opinion  on  such  a  case.  After 
his  motion  to  quash  the  grand  jury  was  overruled,  he  refused  to 
plead;  in  the  language  of  the  law,  he  "stood  mute,"  and  by  the 
direction  of  the  court  the  plea  of  not  guilty  was  entered  for  him 
on  the  record.  After  this,  it  appears  that  the  trial  proceeded,  and 
he  called  and  examined  twenty-six  or  twenty-seven  witnesses.  The 
law  of  1791  was  intended  as  a  favor  to  persons  arraigned  in  court 
for  a  criminal  offence,  but  it  was  not  intended  to  go  farther  or  do 
more  than  it  expresses,  and  it  could  not  have  been  intended  to 
operate  on,  and,  in  effect,  to  repeal  a  law  passed  in  1814,  more 
than  twenty  years  after  its  enactment.  A  prisoner  standing  mute, 
with  a  plea  of  not  guilty  entered  for  him,  is  to  be  tried  in  the  same 
manner  as  if  he  had  pleaded  not  guilty  ;  and  the  verdict  and  judg- 
ment must  have  the  same  consequence  as  to  punishment  as  if  he 
had  pleaded ;  but  if  he  stand  mute,  and  the  court  as  they  are 
bound  to  do,  enter  the  plea  of  not  guilty,  and  the  trial  proceeds, 
and  a  full  defence  by  witnesses  and  counsel  is  made,  and  if  after  all 
this  the  defendant  is  to  be  allowed  every  exception  which  was  open 
to  him  before  the  law  of  1814,  we  should  produce  a  result  never 
intended  and  never  expressed  by  the  legislature.  Any  person  by 
standing  mute,  would  repeal,  as  to  himself,  the  law  of  1814,  and 
every  person  would  stand  mute.  The  act  of  1814  says,  "  a  trial 
or  agreement  to  try  on  the  merits,  or  pleading  guilty  on  the  general 
issue,"  shall  be  "a  waiver  of  all  errors  and  defects,"  in,  or  relative 
to  the  precept,  venire,  drawing,  summoning  or  returniug  of  jurors. 
Here  there  was  a  full  trial  on  the  merits.  The  defendant,  in  the 
language  of  the  act,  waived  every  error  and  defect  in  all  that 
related  to  the  jury — he  relinquished  his  right  of  challenging  the 
array,  and,  so  far  as  we  see,  of  challenging  individual  jurors — 
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(though  several  of  them  who  were  creditors,  or  who  had  formed 
opinions,  mentioned  this  to  the  court,  and  on  being  sworn  as  to  the 
truth  of  it,  were,  by  the  consent  of  the  attorney-general,  directed 
by  the  court  to  withdraw).  The  construction  and  effect  of  this  act 
have  come  before  the  court  in  several  civil  cases,  and  in  one  crim- 
inal case  where  capital  punishment  followed  the  charge,  (Common- 
wealth v.  Smith).  It  is  true  that  the  defendant  had  there  pleaded 
not  guilty.  The  court,  our  *predecessors,  however,  put  it  r*Q(\ 
on  the  fact  of  a  trial  on  the  merits,  and  decided  that  all 
defects,  in  that  case,  and  there  were  many  in  every  stage  of  the 
process  for  the  jury,  were  cured  by  the  act  in  question. 

Another  error  was  assigned  in  this.  The  sentence  on  Dr.  Dyott 
was  passed  on  the  last  day  of  August  term.  About  the  middle  of 
the  next  term,  the  court,  on  ascertaining  that  the  wheels  contain^ 
ing  the  names  of  the  jurors  for  the  year,  had  not,  after  drawing 
jurors  for  the  several  terms,  been  sealed  by  the  sheriff  and  com- 
missioners in  the  manner  prescribed  by  law,  directed  and  ordered 
that  all  bills  of  indictment  found  since  the  1st  of  January  1839, 
and  to  which  the  defendants  had  not  pleaded,  should  be  quashed. 
Afterwards,  and  in  the  next  term,  (the  terms  are  monthly)  on  the 
5th  of  October,  the  court  ordered  the  clerk  to  correct  the  above 
order  by  adding,  "except  in  cases  where  there  has  been  a  trial." 
On  the  12th  of  October  a  motion  was  made  by  his  counsel  to  quash 
the  indictment  against  Dr.  Dyott,  and  that  he  be  discharged  from 
the  sentence  and  judgment  of  the  court  passed  on  him  in  the  pre- 
ceding August  term.  This  was  refused  by  the  court,  and  is  as- 
signed for  error. 

A  court  may  correct  an  entry  or  judgment  entered  by  them,  if 
by  the  mistake  of  their  clerk,  or  the  ambiguity  or  uncertainty  of  the 
expressions  used  in  entering  it,  injustice  will  be  done  ;  or  if  it  is 
not  producing  the  effect  intended  by  the  court  when  it  was  entered. 
"All  indictments  to  which  defendants  had  not  pleaded,"  would 
necessarily  have  excluded  all  those  on  which  there  had  been  a  trial ; 
and  the  second  order  for  amendment  would  seem  not  to  have  been 
necessary,  if  we  look  at  the  act  of  1791.  The  question  how  far, 
or  in  what  cases,  a  court  can  correct  an  entry  of  a  judgment  once 
made  on  their  records,  has  been  discussed  in  different  courts.  I 
shall  not  cite  the  cases,  not  even  all  in  our  own  courts.  As  a  gen- 
eral rule,  there  must  be  something  by  which  to  amend  ;  see  Mur- 
ray v.  Cooper,  6  S.  &  R.  124,  and  the  cases  cited  2  Whart  Dig., 
Judgment,  C.  These  are  all  civil  suits.  It  is  one  thing  to  change 
a  sentence  or  judgment  of  a  court  in  a  particular  case,  and  a  dif- 
ferent thing  to  make  an  order  or  decree  affecting  several  cases  more 
specific  and  precise  as  to  what  cases  it  shall  embrace.  An  order  in 
civil  cases  setting  aside  or  opening  a  judgment,  is  often  a  matter 
within  the  discretion  of  the  court ;  and  it  must  be  an  extreme  case 
which  will  make  it  the  subject  of  a  writ  of  error,  see  2  Watts  376 ; 
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but  it  was  there  said  by  the  chief  justice,  that  this  did  not  apply  to 
judgments  after  trial  and  verdict;  judgments  which  could  not  be 
opened  or  set  aside  after  the  term.  And  the  law  seems  to  be  that 
after  a  trial,  verdict  and  judgment,  and  a  term  elapsed,  the  judg- 
ment can  only  be  affected  by  a  writ  of  error  from  a  superior  court. 
If  in  every  criminal  case  after  a  trial,  the  sentence  is  arrested  first 
by  motion,  in  arrest  of  judgment,  and  one  term  passes ;  then  a 
XQ-I  -I  motion  for  a  new  trial  still  pending  is  argued ;  *the  opinion  of 
J  the  court  held  over,  at  the  fourth  term  judgment  and  sen- 
tence passed  ;  and  after  all  this,  the  court  could  go  back  and  set 
all  aside,  at  some  future  term,  for  some  reason  which  existed  before 
the  trial,  and  continued  to  exist  and  was  unnoticed  by  the  defend- 
ant in  all  previous  stages,  it  would  introduce  strange  confusion  and 
uncertainty  in  the  administration  of  justice.  The  act  of  1814  was 
passed  to  prevent  this.  We  are  of  opinion  that  there  was  no  error 
in  the  proceedings  of  the  court  in  this  case,  but  that  if  it  had  in 
October  passed  a  decree  or  judgment,  on  motion,  vacating  and  ren- 
dering null  and  void  the  trial,  verdict,  judgment  and  sentence,  it 
would  have  greatly  exceeded  its  powers. 

The  above  contains  all  that  was  argued  in  the  case,  and  all  men- 
tioned by  the  senior  counsel.  It  is  to  be  regretted  that  the  same 
matter  is  sometimes  repeated  several  times,  in  different  words,  or 
one  point  divided  into  half  a  dozen  :  that  errors  are  sometimes 
assigned  on  facts  occuring  at  the  trial,  when  there  is  nothing  on  the 
record  to  show  it ;  that  when  only  part  of  the  record  is  submitted 
to  the  court,  it  is  assigned  for  error,  that  there  is  something  amiss 
in  what  the  counsel  will  not  show  to  us  ;  for  example,  it  is  assigned 
as  error  No.  12,  that  there  were  eleven  counts  in  the  indictment ; 
and  in  No.  25,  that  the  verdict  was  general  on  distinct  offences  ; 
and  yet  we  saw  but  one  count,  and  nothing  except  in  the  assign- 
ment of  errors  to  lead  us  to  suspect  there  were  any  others.  This 
loose  practice  of  assigning  errors  is  too  common,  and  counsel  ought 
to  avoid  it.  I  should  not  have  mentioned  it  here,  if  it  had  not 
been  necessary  to  show  that  we  did  not  pass  over  in  silence,  errors 
assigned,  and  some  of  which,  if  they  had  been  supported  by  the 
facts  of  the  case,  had  an  imposing  appearance ;  for  example — that 
the  Commonwealth  challenged  jurors.  Now,  it  has  a  right  to 
challenge  for  cause,  and  it  was  not  even  stated  that  the  attorney- 
general  challenged  except  for  cause.  Upon  the  whole,  we  see  no 
cause  for  reversal;  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  3  Harris  237  ;  4  Id.  132 ;  1  Casey  15. 

II  Referred  to  by  the  court  as  to  the  construction  of  the  act  of  1814.  Hol- 
land v.  Commonwealth,  1  Norris  322;  s.  c.  3  W.  N.  C.  236.  "  We  do  not 
think  this  (Dyott  v.  Commonwealth)  decision  is  applicable  to  a  case  where 
the  prisoner  makes  his  objections  at  first  to  the  panel  of  jurors,  and  on  their 
being  overruled  takes  a  proper  bill  of  exceptions."  Brown  v.  Commonwealth 
26  Smith  336. 
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Newhouse  against  The  Commonwealth. 

CERTIORARI. 

An  order  of  the  Mayor's  Court,  after  a  conviction  of  a  husband  for  desertion 
of  his  wife,  &c.,  that  the  defendant  pay  a  certain  sum  per  week  to  the 
guardians  of  the  poor  for  the  use  of  the  wife,  give  security,  &c.,  and  stand 
committed  until  the  judgment  be  complied  with,  is  not  affected  by  the  sub- 
sequent discharge  of  the  defendant's  person  under  the  insolvent  law, 
except  as  to  the  payments  then  due  ;  and  where  after  such  sentence  and 
discharge,  the  former  desertion  continuing,  the  Mayor's  Court  made  a 
second  order  upon  the  defendant  to  pay  a  weekly  sum  to  the  guardians  of 
the  poor,  to  give  security,  and  to  stand  committed,  &c.,  the  Supreme  Court 
affirmed  the  first  order,  and  reversed  the  second. 

THIS  was  a  certiorari  to  the  Mayor's  Court  for  the  city  of  Phila- 
delphia, to  remove  the  record  of  certain  proceedings  instituted  in 
the  name  of  the  Commonwealth  on  the  relation  of  "  the  Guardians 
for  the  Relief  and  Employment  of  the  Poor  of  the  City  of  Phila- 
delphia, the  District  of  Southwark,  and  the  Townships  of  the 
Northern  Liberties  and  Penn,"  against  Jacob  Newhouse. 

The  following  statement  of  facts  was  agreed  to  by  the  counsel. 

On  the  7th  day  of  April  1834,  complaint  was  made  by  the 
guardians  aforesaid,  before  an  alderman  of  the  city  of  Philadel- 
phia, that  the  above-named  Jacob  Newhouse  had  separated  him- 
self from  his  wife,  Harriet  Newhouse,  without  reasonable  cause, 
leaving  her  a  charge  on  the  said  city,  district  and  township  ;  and 
the  said  defendant  entered  into  a  recognisance  to  appear  at  the 
next  Mayor's  Court,  there  to  abide  the  determination  of  the  said 
court. 

On  the  17th  day  of  October  1834,  the  Mayor's  Court,  upon 
hearing  the  said  complaint,  made  the  following  order ; 

October  17th  1834.  The  court  adjudge  that  the  defendant  pay 
to  the  guardians  of  the  poor,  for  the  use  of  his  wife,  Harriet  New- 
house,  the  sum  of  one  dollar  and  fifty  cents  per  week,  commencing 
from  the  7th  day  of  April  1834  ;  give  security  in  the  sum  of  three 
hundred  dollars,  to  comply  with  this  order,  and  indemnify  the 
guardians  of  the  poor ;  pay  the  costs  of  prosecution ;  and  stand 
committed  until  judgment  be  fully  complied  with." 

The  said  order  was  not  complied  with  by  the  defendant,  who,  on 
*the  9th  day  of  January  1835,  was  discharged  by  the  Court     r*oo 
of  Common   Pleas  of  the  county  of  Philadelphia,  as  an     L 
insolvent  debtor ;  having  returned  in  his  petition  the  said  decree 
of  the  Mayor's  Court. 

On  the  10th  day  of  February  1835,  complaint  was  again  made 
by  the  guardians,  &c.,  aforesaid,  that  the  said  defendant  had  sepa- 
rated himself  from  his  wife  Harriet,  without  reasonable  cause, 
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leaving  her  a  charge  on  said  city,  district  and  townships  ;  and  the 
gaid  defendant  entered  into  a  recognisance  to  appear  at  the  next 
Mayor's  Court  of  the  city  of  Philadelphia,  there  to  abide  the  deter- 
mination of  the  said  court. 

Upon  the  hearing  of  the  said  complaint  before  the  Mayor's  Court, 
the  defendant  pleaded  in  bar  thereto  the  previous  order  of  the  said 
court,  of  the  17th  day  of  October  1834,  and  the  said  discharge 
under  the  insolvent  laws  ;  and  the  Mayor's  Court,  on  the  27th  day 
of  June  1835,  made  the  following  order  : 

"June  27th  1835.  The  court  adjudge  that  the  defendant 
pay  to  the  guardians  of  the  poor,  for  the  use  of  his  wife,  Harriet 
Newhouse,  the  sum  of  one  dollar  and  fifty  cents  per  week,  com- 
mencing from  the  10th  day  of  February  1835  ;  give  security  in 
the  sum  of  three  hundred  dollars  to  comply  with  this  order, 
and  indemnify  the  guardians  of  the  poor  ;  pay  the  costs  of  prose- 
cution ;  and  stand  committed,  until  judgment  be  fully  complied 
with." 

Between  the  said  first  and  second  proceedings  and  orders,  the 
said  defendant  and  Harriet  his  wife  had  not  cohabited,  or  dwelt 
together ;  nor  had  the  defendant  contributed  or  paid  in  any  man- 
ner towards  the  maintenance  and  support  of  his  said  wife  ;  nor 
did  he  maintain  and  support  her;  but  the  said  defendant,  from 
previous  to  the  said  first  order  of  the  Mayor's  Court,  until  after 
the  second  order,  remained  in  the  same  state  of  desertion  towards 
his  said  wife ;  having  between  the  first  and  second  sentence 
taken  the  benefit  of  the  insolvent  laws,  as  aforesaid,  in  his  peti- 
tion for  which  he  returned  the  decree  of  the  court  so  as  aforesaid 
made. 

The  question  is,  whether  the  first  judgment  or  order,  and  the 
said  discharge  under  the  insolvent  laws  are  not  a  bar  to  the  second 
proceedings ;  so  that  the  said  Mayor's  Court  could  not  make  the 
second  order,  as  respects  the  whole  thereof ;  and  especially  that 
the  defendant  a  second  time  should  give  security  in  the  sum  of 
three  hundred  dollars,  and  stand  committed  until  judgment  be 
complied  with  ;  and  whether  the  second  order  for  committal  was 
not  illegal. 

The  second  proceedings  and  decree  to  be  quashed  or  confirmed, 
as  the  court  shall  determine  the  law  on  the  above  facts. 

Mr.  Miles,  for  the  plaintiff  in  error,  referred  to  the  act  of  21st 
*March  1812 ;  and  cited  Commonwealth  v.  Keeper  of  the 
Jail,  &c.,  4  S.  &  R.  505.  , 

Mr.  ffanna,  for  the  guardians  of  the  poor,  &c. 

PER  CURIAM. — The  sentence  prior  to  the  defendant's  insolvency 
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was  not  discharged  by  the  discharge  of  his  person  from  arrest. 
The  order  of  the  insolvent  court  affected  nothing  but  the  payments 
then  due,  and  certainly  did  not  discharge  him  prospectively  from 
duties  to  accrue.  For  the  latter  he  remained  liable  by  force  of  the 
sentence,  as  if  he  had  not  become  an  insolvent  debtor;  conse- 
quently, the  first  sentence,  remaining  as  it  did  unreversed,  was  a 
bar  to  any  new  proceeding. 

Sentence  of  the  17th  October  1834,  affirmed;  the  sentence  of 
the  27th  June  1835,  reversed. 

Cited  by  Counsel,  9  P.  F.  Smith  323. 

||  The  discharge  of  an  insolvent,  who  had  been  convicted  of  fornication 
and  bastardy,  and  sentenced  to  pay  a  weekly  stipend,  leaves  a  liability  for 
future  instalments ;  but  quaere  as  to  the  mode  of  enforcing  that  liability : 
Com.  o.  Miller,  3  W.  N.  C.  301  (Q.  S.) ;  Com.  v.  Faulkner,  Id.  540  (Q.  S.) ; 
Com.  v.  Cook,  4  Id.  333  (Q.  S.).|| 
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Green  against  Eoberts  and  Others. 

Where  an  agreement  under  seal  stipulates  for  the  construction  by  the 
plaintiff  of  a  steam  engine  for  the  defendants  within  a  certain  time,  "  una- 
voidable accidents  only  excepted,"  and  the  defendants  covenant  to  pay  for 
the  same  by  instalments  at  certain  periods  after  the  commencement  and 
completion  of  the  work ;  and  an  unavoidable  accident  happens  by  which 
the  completion  of  the  work  is  delayed ;  and  the  time  of  performance  is  en- 
larged by  parol ;  the  plaintiff  must  proceed  in  covenant  and  cannot  maintain 
an  action  of  assumpsit,  although  the  accident  should  happen  after  the  time 
for  performance  has  expired. 

THIS  was  an  action  on  the  case  brought  by  Jacob  Green  against 
Israel  Roberts,  Richard  Jordan  and  Archibald  Robinson. 

The  plaintiff  declared  in  assumpsit  for  work  and  labor,  and  the 
other  money  counts  and  on  an  account  stated,  &c.  The  defendants 
pleaded  non  assumpsit  and  payment,  &c. 

On  the  trial  before  Rogers,  J.,  at  a  Court  of  Nisi  Prius  held  in 
Philadelphia,  on  the  28th  of  November  1839,  the  plaintiff's  coun- 
sel stated  that  the  action  was  brought  to  recover  the  price  or  value 
of  a  certain  steam  engine  and  machinery,  made  by  the  plaintiff  for 
the  defendants  in  pursuance  of  a  certain  agreement  between  them, 
which  was  given  in  evidence  as  follows : 

"Articles  of  agreement  made  and  concluded  the  twenty-first  day 
*of  December,  Anno  Domini  one  thousand  eight  hundred  r*oc 
and  thirty-five,  between  Jacob  Green,  steam  engineer  and  *- 
iron  founder,  Joseph  Oat,  coppersmith,  and  Robert  Barrett,  brick- 
layer, all  of  the  county  of  Philadelphia,  of  the  one  part;  and  Israel 
Roberts,  Richard  Jordan  and  Archibald  Robertson,  of  the  city  of 
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Philadelphia,  trustees  of  the  Canal  Steam  Transportation  Com- 
pany, of  the  other  part,  witnesseth :  that  for  and  in  consideration 
of  the  sum  hereinafter  expressed,  the  said  Jacob  Green  doth  prom- 
ise, covenant  and  agree  to  and  with  the  said  trustees,  to  make, 
furnish  and  erect,  two  complete  and  perfect  high  pressure  steam 
engines,  on  the  most  improved  and  approved  plan,  with  two  loco- 
motive iron  boilers  of  thirty-six  inches  diameter  each,  containing 
seventy-eight  copper  tubes  of  two  inches  diameter  and  six  feet  long 
each,  to  be  made  on  the  same  or  on  an  improved  plan  as  the  one  lately 
made  by  Messrs.  Long  and  Norris,  at  Bush-hill,  for  Messrs.  Garrett 
and  Eastwick,  in  Wagner's  alley,  (unless  the  parties  to  this  agree- 
ment should  mutually  agree  to  differ  their  construction,  in  conse- 
quence of  their  being  considered  too  large  or  too  small :)  the 
arrangement  of  engines  and  boilers,  &c.,  &c.,  to  be  directed  by  the 
patentee  and  superintendent  of  the  work.  The  engines  to  be  of 
the  following  dimensions  and  descriptions,  that  is  to  say — there 
shall  be  two  cylinders  of  twelve  inches  in  diameter  of  bore  each, 
and  four  feet  stroke  each,  both  to  work  on  the  same  shaft  at  right 
angles,  and  to  work  from  the  bottom  of  the  boat,  at  an  angle  of 
about  forty  degrees ;  the  gudgeon  beds,  valves,  valve  seats,  and  all 
other  parts,  where  necessary,  to  be  of  brass ;  she  must  have  two 
governors,  one  for  each  engine ;  two  forcing  pumps,  one  of  which 
to  work  with  the  machinery,  the  other  to  work  by  hand ;  two  bilge 
pumps,  one  to  work  with  the  machinery,  the  other  to  work  by  hand; 
all  the  leading  and  supply  pipes,  inlets  and  outlets  of  every  sort 
and  description  appertaining  to  the  engines  and  boilers,  all  the 
tools  necessary  to  use  about  the  engines  and  boilers,  all  the  framing 
for  the  engines  and  boilers,  all  wood  work,  bolts  and  bracing  for 
the  same,  as  well  as  for  the  water  wheels :  the  whole  to  be  of  a 
proper  proportion  and  strength  ;  all  arrangements  and  plans  to  be 
decided  by,  and  upon,  by  the  building  committee ;  everything  to 
be  of  good  materials,  of  good  style,  and  of  substantial  workman- 
ship, and  to  be  ready  to  commence  the  putting  of  them  on  board 
of  a  boat  (to  be  provided  for  the  purpose  by  the  said  trustees),  in 
two  months  and  a  half  from  the  date  of  this  agreement,  and  to  be 
"  completed  and  put  into  operation  in  three  months  and  a  half  from 
the  day  of  the  date  hereof,  unavoidable  accidents  only  excepted. 
And  the  said  Jacob  Green  doth  hereby  further  promise,  covenant 
and  agree  to  and  with  the  said  trustees,  to  warrant  the  said  engines, 
boilers  and  machinery  for  the  space  of  four  months  from  the  day 
of  its  being  put  into  operation ;  and  in  case  of  failure  in  any  of  its 
parts,  in  consequence  of  a  defect  in  materials  or  workmanship,  to 
repair  the  same,  during  the  time  aforesaid,  free  of  any  charge 
*H61  *°  *^e  *8a^  trustees.  In  consideration  whereof,  the  said 
trustees  of  the  aforesaid  company,  do  hereby  covenant,  pro- 
mise and  agree,  to,  and  with  the  said  Jacob  Green,  to  pay  him  the 
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just  and  full  sum  of  six  thousand  and  fifty  dollars  (two  hundred 
and  fifty  dollars  of  said  sum  is  to  be  paid  by  said  Jacob  Green,  tak- 
ing that  amount  of  the  capital  stock  of  said  company,  at  par,)  in 
manner  following,  to  wit ;  one  equal  fourth  part  of  fourteen  hun- 
dred and  fifty  dollars,  in  thirty  days  from  the  commencement  of 
the  work  ;  one  other  equal  fourth  part  of  like  amount,  in  sixty  days 
from  the  commencement  of  the  work  ;  one  other  equal  fourth  part 
of  like  amount,  in  ninety  days  from  the  commencement  of  the 
work ;  and  the  remaining  equal  fourth  part  of  like  amount,  in  a 
negotiable  note  at  four  months  from  the  time  the  engine,  machinery, 
&c.,  &c.,  &c.,  goes  into  operation  ;  the  instalments  on  the  capi- 
tal stock  aforesaid  to  be  deducted  from  the  payments,  should 
any  instalments  be  due  thereon.  And  for  the  true  and  faith- 
ful performance  and  fulfilment  of  all  and  every,  the  covenants 
and  promise  of  this  agreement,  the  said  parties  do  bind  themselves, 
each  unto  the  others,  in  the  penal  sum  of  fifteen  hundred  dollars. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written." 

The  instrument  was  sealed  by  the  several  parties. 

The  plaintiff  then  proved  that  immediately  after  the  agreement 
was  executed,  he  began  making  the  engines,  &c.,  and  continued  to 
work  at  them  till  the  summer  or  autumn  of  1836,  when  they  were 
delivered  ;  that  during  the  progress  of  the  work,  the  plaintiff  made 
frequent  demands  for  payment  of  money  according  to  the  terms  of 
the  agreement ;  and  he  proved  the  service  of  the  following  order 
on  the  treasurer  of  the  defendants,  and  a  demand  for  the  money 
therein  mentioned,  which  demand  was  not  then  complied  with. 

"  March  llth  1836. 

Mr.  Potts,  of  the  firm  of  Potts  &  Cooper. 

Sir :  You  will  please  pay  the  bearer,  Charles  D.  Colladay,  the 
balance  of  the  second  payment,  which  was  due  February  the 
twenty-first  eighteen  hundred  and  thirty-six,  which  is  one  thous- 
and two  hundred  and  twenty-two  dollars  and  fifty  cents,  and 
oblige,  Yours,  respectfully, 

$1222.50  JACOB  GREEN. 

Mr.  Potts,  treasurer  of  the  Canal  Steam 
Transportation  Company." 

The  plaintiff  then  called  on  the  defendants  to  produce  their 
receipt  book  ;  which  being  done,  the  plaintiff  read  receipts  therein, 
given  by  him  for  moneys  paid  at  various  dates  from  the  22d  of 
January,  to  the  16th  of  September  1836. 

It  was  proved  that  much  delay  was  caused  in  the  making  the 
*engines  and  performance  of  the  work  in  part,  by  the  fact  r*Q7 
of  a  flaw  having  been  discovered  in  one  of  the  boilers,  •- 
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which  obliged  the  plaintiff  to  re-cast  it,  and  in  part,  by  the  inter- 
ruptions to  the  work,  caused  by  one  Captain  Crocker,  under  whose 
superintendence  as  agent  of  the  defendants,  the  work  was  done, 
and  engines  put  up,  &c.,  on  board  the  boat.  The  plaintiff 
claimed  six  thousand  and  fifty  dollars,  deducting  the  payments 
made,  and  closed  ;  whereupon  the  court  ordered  a  nonsuit  to  be 
entered,  with  leave  to  move  to  take  it  off,  deciding  that  covenant, 
and  not  assumpsit,  was  the  only  action  which  could  be  sustained  by 
the  plaintiff. 

The  case  now  came  before  the  court  on  a  motion  to  take  off  the 
nonsuit. 

Mr.  Fallon  and  Mr.  St.  Gr.  T.  Campbell,  for  the  plaintiff,  cited  Jor- 
dan v.  Cooper,  3  S.  &  R.  564 ;  Vickery  v.  Moore,  2  Watts  456  ; 
Shaw  v.  Turnpike  Co.,  2  P.  &  W.  461 ;  Little  v.  Holland,  3  Term 
Rep.  590 ;  Brown  v.  Goodman,  Id.  592,  in  note ;  Philips  v.  Rose, 
8  Johns.  392;  Freeman  v.  Adams,  9  Id.  115;  Jewel  v.  Schroep- 
pel,  4  Cowen  564  ;  4  Brown  Ch.  391 ;  3  Madd.  Rep.  447  ;  6  Id. 
36;  1  Wash.  Rep.  170 ;  1  East  619  ;  I  Maule  &  Selw.  575  ;  3 
Harr.  &  Johns.  438. 

Mr.  Miles,  fbr  the  defendant,  cited  Cutter  v.  Powell,  6  Term 
Rep.  320,  and  referred  to  the  note  to  that  case  in  Smith's  Selection 
of  Leading  Cases,  vol.  2,  p.  10,  where  the  authorities  are  collected 
and  reviewed. 

Tae  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — That  a  stipulation  for  performance,  within  a 
specified  period,  of  a  condition  precedent  to  an  action  at  law,  must 
be  strictly  satisfied,  is  an  elementary  principle  which  is  familiar 
even  to  the  sciolist ;  and  that  the  acceptance  of  subsequent  per- 
formance is  taken  for  an  equivalent  for  it  in  equity,  is  equally 
known.  In  this  instance,  however,  the  stipulation  for  a  time  of 
performance,  was  not  put,  without  qualification,  into  the  shape  of 
a  condition.  The  plaintiff  covenanted  that  all  things  should  be 
ready  to  put  the  engines  and  boilers  aboard  at  a  day  named,  and 
that  the  work  should  be  finished  within  a  specified  period  after- 
wards, "  unavoidable  accidents  only  excepted  ;"  it  was  not  finished, 
however,  till  four  or  five  months  had  elapsed  beyond  the  period ; 
but  an  unavoidable  accident  was  shown  to  have  happened  by  the 
discovery  of  a  flaw  in  one  of  the  boilers,  which,  if  it  necessarily 
occasioned  the  plaintiff's  performance  to  be  incomplete  at  the  end 
of  the  time  limited  for  it,  dispensed  with  it  as  a  condition  by  the 
very  words  of  the  contract,  and  made  the  subsequent  arrangements 
consistent  with  the  instrument;  consequently  he  might  in  that 
state  of  the  case  recover  on  it  without  averring  his  own  perform- 
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ance  by  alleging  the  accident  as  an  excuse  *for  it.  If,  how-  r*oo 
ever,  as  has  been  alleged  in  the  argument,  the  accident  did  L 
not  happen  till  the  time  for  performance  had  expired,  and  conse- 
quently was  not  the  cause  of  the  delay — a  matter  determinate  by 
the  time  when  the  defect  in  the  boiler  was  discovered — the  plaintiff 
might  still  recover  on  the  instrument,  according  to  Jordan  v- 
Cooper,  by  superadding  a  count  to  meet  proof  of  subsequent 
performance  under  a  parol  enlargement  of  the  time  of  it ;  and  thus 
he  may  still  proceed  securely  in  an  action  of  covenant  adapted  to 
the  alternative.  This  case  of  Jordan  v.  Cooper  has  been  errone- 
ously supposed  to  be  overruled  by  Vickery  v.  Moore,  as  a  glance 
at  the  latter  will  serve  to  show.  Even  were  the  alteration  clearly 
such,  in  this  instance,  as  to  reduce  the  contract  to  parol,  the  equita- 
ble remedy  on  the  instrument,  which  according  to  Jordan  v.  Cooper, 
the  plaintiff  may  at  least  elect  to  have,  where  strict  performance  of 
a  precedent  condition  has  been  dispensed  with,  and  which  he  can- 
not choose  but  have  when  he  goes  for  such  relief  as  is  granted  in 
the  case  of  payment  after  the  day — would  still  be  the  preferable 
one,  because  a  specialty  is  of  higher  degree  than  a  simple  contract. 
There  are  cases,  however — and  Vickery  v.  Moore  was  ono  ef  them 
— in  which  the  alteration  has  not  regard  to  the  performance  of  a 
precedent  condition  out  of  time,  but  to  the  covenants  on  which 
breaches  are  assigned ;  and  such  a  case  admits  not  of  election  as  to 
the  remedy,  for  the  whole  has  been  turned  into  parol.  Such  was 
not  the  case  here ;  and  we  cannot  say  that  the  plaintiff  was  impro- 
perly nonsuited.  Motion  disallowed. 

Cited  by  Counsel,  6  W.  &  S.  442;  1  Barr  57  ;  10  Harris  458  ;  5  Casey  88 
Cited  by  the  Court,  3  Casey  442.     See  also,  2  Whart.  79. 
||  Referred  to  McManus  v.  Cassidy,  16  Smith  260,  where  the  cases  as  to 
when  assumpsit  and  when  covenant  is  the  remedy  are  reviewed.^ 
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Smith  and  Another  against  Plummer. 

IN   ERROR. 

A.,  living  in  Ohio,  came  to  Philadelphia,  and  being  desirous  of  buying 
a  quantity  of  shoes,  went  to  the  store  of  the  plaintiff,  who  was  a  shoe  dealer, 
and  examined  his  stock,  and  then  employed  the  defendants,  also  residing  in 
Philadelphia,  to  purchase  a  certain  quantity  for  him.  The  defendants  did 
so,  gave  the  plaintiff  their  note  for  the  amount,  and  sent  the  goods  to  A., 
and  drew  a  bill  on  him  for  the  amount,  which  was  accepted  by  A.  After- 
wards, and  before  the  maturity  of  the  note,  A.  being  again  in  Philadelphia, 
the  plaintiff  requested  him  not  to  pay  the  bill ;  told  him  that  the  shoes  were 
his  property,  and  not  the  property  of  the  defendants,  and  desired  A.  tc 
account  with  him,  the  plaintiff.  When  the  bill  fell  due,  A.  refused  to  pay 
it  to  the  defendants :  Held,  that  these  facts  constituted  an  equitable  defence 
for  the  defendants  against  the  suit  of  the  plaintiff. 
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ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case  brought  by 
Everett  H.  Plummer  against  Milton  Smith  and  Edward  Brown, 
trading  under  the  firm  of  Smith  &  Brown. 

The  plaintiff  declared  in  assumpsit  on  a  promissory  note  drawn 
by  the  defendants  in  his  favor,  for  three  hundred  and  twenty-two 
dollars  and  fifty  cents ;  with  the  common  money  counts.  The 
defendants  pleaded  non-assumpsit  and  payment,  &c. 

On  the  trial  before  Stroud,  J.,  on  the  23d  of  November  1835, 
the  plaintiff  proved  the  note,  and  also  gave  in  evidence  his  book 
of  original  entries,  in  which  the  defendants  were  charged  with 
shoes  purchased  by  them  to  the  same  amount  as  that  in  the  note. 
It  was  admitted  that  the  note  was  given  for  the  price  of  the  shoes. 

The  defendants  then  proved  that  they  had  purchased  these  shoes 
for  a  certain  W.  W.  Blake,  of  Ohio ;  had  forwarded  them,  and 
drawn  a  bill  on  Blake,  dated  the  16th  of  December  1833,  at  six 
months,  for  the  amount ;  that  Blake  accepted  the  bill ;  but  that 
before  its  maturity,  being  in  Philadelphia,  the  plaintiff  informed 
him  that  the  shoes  were  his  property,  and  had  never  been  the  pro- 
perty of  Smith  &  Brown ;  requested  him  to  allow  the  bill  to  be 
protested,  and  to  hold  himself  accountable  for  the  shoes  to  him 
*qA-i  (Plummer),  and  *not  to  Smith  &  Brown ;  that  Blake  did 
permit  the  bill  to  be  protested;  did  not  pay  it;  and  that  it 
remained  unpaid. 

This  proof  was  made  by  the  deposition  of  Blake  taken  under  a 
commission — who  therein  stated  that  he  did  consider  himself  as 
debtor  to  Plummer,  and  not  to  Smith  &  Brown. 

Upon  the  above  proof  the  defendant  rested  his  case ;  and  the 
learned  judge  charged  the  jury  as  follows: 

"  This  action  is  brought  upon  a  promissory  note  ;  the  execution 
of  which  by  the  defendant  is  not  denied.  The  defence  set  up  grows 
out  of  the  transaction  or  notice  stated  in  the  deposition  of  W.  W. 
Blake,  in  relation  to  the  bill  of  exchange  drawn  upon  him  by  the 
defendant.  It  appears  from  the  testimony,  that  he,  a  person  in 
business  in  Ohio,  was  acquainted  with  the  plaintiff,  a  dealer  in  shoes 
residing  in  this  city ;  but  was  better,  and  had  been  longer  acquainted 
with  the  defendants,  leather  dealers  of  this  city,  with  whom  also  he 
had  had  transactions  of  business.  Having  looked  at  the  plaintiff's 
stock  of  shoes,  he  wished  to  obtain  a  certain  quantity  of  them,  and 
employed  the  defendants  to  purchase  and  forward  to  him  the  quan- 
tity designated.  The  defendants  did  so,  and  drew  upon  Mr.  Blake 
the  bill  of  exchange  of  16th  December  1833,  at  six  months,  refer- 
red to  in  his  deposition.  The  shoes  thus  forwarded  and  drawn  for, 
were  those  for  which  the  note  was  given  on  which  this  suit  is 
founded.  This  bill  was  accepted  by  W.  W.  Blake.  Before  its 
maturity,  or  time  of  payment,  Mr.  Blake  being  again  in  Philadel- 
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phia,  Mr.  Plummer  requested  him  not  to  pay  that  bill,  told  him  the 
shoes  for  which  it  was  drawn  were  not  ever  the  property  of  Smith 
&  Brown,  and  were  and  had  been  his,  Mr.  Plummer's  property  ; 
and  desired  Blake  to  account  with  him,  Plummer,  for  the  price  of 
the  shoes.  When  the  bill  of  exchange  fell  due,  Blake  suffered  it 
to  be  protested ;  and  it  remains  unpaid.  These  facts  are  detailed 
more  at  large  in  the  deposition  of  Blake.  This  cause,  then,  turns 
on  one  question  of  fact.  If,  at  the  time  when  Smith  &  Brown  pro- 
cured the  shoes  from  Plummer,  he,  Plummer,  did  not  know  that 
they  were  obtaining  them  for  another  person,  the  defence  set  up  is 
good,  and  must  exonerate  the  defendants  ;  because  it  is  well  settled, 
that  a  person  who  supposes  that  he  is  parting  with  his  property  to 
one  man,  and  afterwards  discovers  that  man  to  be  a  mere  agent  for 
another,  may  follow  his  property  into  the  hands  of  that  other,  and 
hold  him  as  his  debtor ;  and  in  such  a  case,  a  notice  to  the  party 
not  to  pay  the  agent  would  be  available — and  would  also  release 
that  person  or  agent  from  his  liability  to  the  vendee.  But  on  the 
other  hand,  if  at  the  time  the  shoes  were  delivered  to  Smith  & 
Brown,  Plummer  knew  they  were  really  intended  for  W.  W.  Blake, 
then,  by  taking  Smith  &  Brown's  note,  he  elected  to  make  them 
his  debtors.  This  election  he  could  not  afterwards  alter ;  and 
therefore  his  notice  to  Blake  not  to  pay  *  Smith  &  Brown,  r*a-t 
could  not  be  legally  given  or  be  available.  Smith  &  Brown 
would  still  remain  his  debtors,  and  Blake  be  liable  to  Smith  & 
Brown.  If,  therefore,  you  shall  think  that  Plummer  was  ignorant 
of  the  defendant's  agency  when  he  delivered  them  the  shoes,  and 
discovered  it  afterwards,  your  verdict  should  be  for  the  defendants. 
If  you  think  he  knew  of  that  agency  at  the  time  the  shoes  were 
delivered,  and  that  they  were  purchased  for  Blake,  and  he  deliber- 
ately elected  to  make  Smith  &  Brown  his  debtors,  and  not  Blake, 
your  verdict  should  be  for  the  plaintiff." 

The  jury  found  for  the  plaintiff. 

The  defendants'  counsel  excepted  to  the  charge ;  and  the  case 
was  removed  to  this  court. 

The  plaintiff  in  error  filed  the  following  specifications. 

That  part  of  the  charge  of  the  judge  which  commences  with  the 
expression,  "This  cause  then  turns  on  one  question  of  fact" — and 
from  thence  on  to  the  conclusion. 

And  more  especially,  that  portion  of  it  which  follows,  and  the 
principles  which  it  asserts. 

"  But  on  the  other  hand ;  if,  at  the  time  the  shoes  were  deliv- 
ered to  Smith  &  Brown,  Plummer  knew  they  were  really  intended 
for  W.  W.  Blake,  then,  by  taking  Smith  &  Brown's  note,  he 
elected  to  make  them  his  debtors.  This  election  he  could  not 
afterwards  alter ;  and,  therefore,  his  notice  to  Blake  not  to  pay 
Smith  &  Brown,  could  not  be  legally  given,  or  be  available.  Smith 
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&  Brown  would  still  remain  his  debtors,  and  Blake  be  liable  to 
Smith  &  Brown. 

"  If,  therefore,  you  think  Plummer  was  ignorant  of  the  defend- 
ant's agency  when  he  delivered  them  the  shoes,  and  discovered  it 
afterwards,  your  verdict  should  be  for  the  defendants. 

"  If  you  think  he  knew  of  that  agency  at  the  time  the  shoes  were 
delivered,  and  that  they  were  purchased  for  Blake,  and  he  deliber- 
ately elected  to  make  Smith  &  Brown  his  debtors,  and  not  Blake, 
your  verdict  should  be  for  the  plaintiff." 

It  is  also  deemed  error,  that  it  should  have  been  put  to  the  jury 
as  a  question  of  fact,  whether  Plummer  had,  or  had  not  such 
knowledge  ;  without  the  further  instruction,  that  in  the  absence 
of  all  evidence  (none  having  been  given  on  the  point)  the  presump- 
tion of  law  was,  that  he  had  no  other  knowledge  than  such  as  was 
to  be  derived  from  the  face  of  the  transaction ;  which  was  one  on 
its  face  with  Smith  &  Brown,  and  not  with  Blake. 

Mr.  Scott,  for  the  plaintiff  in  error,  cited  Campbell  v.  Knox,  3 
P.  &  W.  1. 

Mr.  Hanna  and  Mr.  Clarkson,  for  the  defendant  in  error,  cited 
*Q21     *  Patterson  v.  Gandesequi,  15  East  62  ;  and  the  note  to  2 
J     Smith's  Selection  of  Leading  Cases  222. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — If  the  plaintiff  below,  apprised  that  the  shoes 
were  ordered  by  the  defendants  for  Blake,  delivered  them  on  their 
credit,  he  would  be  concluded  by  his  election ;  and,  without  more, 
he  could  not  turn  round  to  any  one  else.  But  might  he  not  sub- 
sequently release  the  defendants  by  accepting  Blake  as  their 
substitute ;  as  he  might  have  done  had  he  not  known  bim  to  be  the 
actual  purchaser.  It  is  conceded,  as  it  must  be,  that  ignorance  of 
Blake's  connection  with  the  purchase,  would  have  authorized  a 
pursuit  of  him  as  the  actual  debtor,  and  a  consequent  abandonment 
of  the  credit  given  to  the  defendants ;  and  there  is  no  reason  why 
the  same  result  might  not  be  effected  with  the  assent  of  Blake, 
who  is  the  only  person  that  could  object  to  a  change  of  the  original 
credit  in  any  circumstances.  At  the  plaintiff 's  instance  and  request, 
he  promised  to  pay  the  debt,  in  consideration  that  the  plaintiff 
would  accept  him  as  the  debtor :  and  this  consideration  would 
undoubtedly  sustain  an  action  on  the  promise.  If,  then,  Blake 
became  liable,  the  defendants  were  released ;  for  that  was  an  implied 
condition  of  Blake's  promise,  which,  as  it  did  not  benefit  him,  and 
would  not  else  have  prejudiced  the  plaintiff,  would  have  been  with- 
out consideration.  What,  then,  is  there  to  prevent  the  defendants 
from  taking  advantage  of  the  condition  ?  Nothing  but  an  alleged 
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want  of  privity.  But  their  assent  might  perhaps  be  presumed  on 
the  principle  of  Smith  v.  Bank  of  Washington,  5  S.  &  R.  318, 
There  is  another  principle,  however,  which  entitles  them  to  the 
benefit  of  it.  It  was  a  part  of  the  agreement — and  one  which  has 
been  executed — that  Blake  should  suffer  the  plaintiff's  bill  drawn 
for  funds  to  meet  this  very  debt,  to  be  protested ;  and  would  it  be 
competent  to  the  plaintiff  afterwards  to  disaffirm  the  contract  for 
the  residue,  even  with  Blake's  consent  ?  His  agreement  to  accept 
Blake  as  the  debtor,  was  in  discharge  of  the  defendant's  liability  ; 
and  though  made  to  another,  yet  if  a  consideration  for  it  moved 
from  them,  it  may  entitle  them  to  the  benefit  of  it  on  the  principle 
of  Dutton  v.  Poole,  1  Vent.  318,  expanded  by  this  court  in  Has- 
singer  v.  Solms,  5  S.  &  R.  8 ;  and  it  cannot  be  doubted  that  the 
injury  sustained  by  the  protest  of  their  bill,  was  a  consideration. 
In  Hassinger  v.  Solms,  a  promise  to  indemnify  the  guarantor  of  a 
note  who  had  renewed  his  guaranty  contrary  to  the  defendant's 
direction,  was  held  to  bind  him,  on  the  ground  of  ratihabitio,  though 
made  to  a  third  person ;  because  the  defendant  had  benefited  by  a 
payment  of  a  part  in  ease  of  his  original  liability — a  measure 
which  had  been  exacted  as  a  condition  of  the  renewal.  Now  to  con- 
stitute a  consideration,  gain  by  the  promissor,  and  loss  by  promissee, 
are  equally  efficacious  ;  and  it  is  indisputable,  not  only  that  the 
defendants  have  lost  by  the  *dishonor  of  their  bill,  but  they  r*a% 
stand  in  as  much  privity  to  the  promissor,  as  the  plaintiff  L 
did  in  Hassinger  v.  Solms.  That  the  sacrifice  of  a  party's  resources 
for  payment,  is  an  injury  which  the  law  regards,  was  determined 
in  Harper  v.  Kean,  11  S.  &  R.  280,  in  which  a  sacrifice  of  leather 
put  into  the  creditor's  hand  to  raise  funds,  was  allowed  to  be  made 
matter  of  defence  ;  and  what  is  there  to  differ  that  case  from  this  ? 
Nothing  but  that  the  defendant's  bill  was  not  put  under  the  plain- 
tiff's control.  But  he  assumed  a  control  over  it,  and,  it  would 
seem,  with  their  acquiescence ;  for  though  it  was  drawn  six  years 
ago,  there  was  no  evidence  that  they  had  taken  any  step  to  recover 
the  amount  of  it  from  Blake,  and  they  have  released  him  by  their 
defence  here.  In  Sanderson  v.  Lamberton,  6  Binn.  129,  where  a 
carrier  had,  without  the  merchant's  privity,  delivered  goods  to  a 
second  carrier,  who  had  in  like  manner  delivered  them  to  a  third, 
it  was  held  that  the  merchant  bad  made  himself  a  party  to  the  last 
contract  of  bailment  by  suing  on  it,  and  that  he  had  thereby  re- 
leased the  liability  of  the  preceding  carriers.  According  to  that 
case,  the  defendants  in  this  had  a  right  to  become  party  to  the  sub- 
sequent arrangement;  and  they  released  Blake  when  they  took 
defence  on  the  basis  of  it.  The  plaintiff  alone  could  not  disaffirm 
it ;  and  Blake  swears  that  he  still  holds  himself  liable  to  the  plain- 
tiff under  it.  To  allow  the  plaintiff  to  recover,  therefore,  would  be 
a  fraud  on  him  as  a  third  person  ;  which  is  another  ground  to  resist 
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the  enforcement  of  a  contract.  But  neither  could  the  plaintiff  and 
Blake  together  get  rid  of  it ;  having  dishonored  the  defendants' 
bill.  Such  an  interference,  were  there  no  remedy  for  it  at  law, 
would  be  a  ground  to  enjoin  the  plaintiff  in  equity ;  but  equitable 
relief  is  always  accessible  to  a  defendant  in  an  action  of  assumpsit ; 
and  every  principle  of  honor  and  justice  calls  on  the  plaintiff  to 
execute  the  residue  of  the  agreement. 

Judgment  reversed,  and  a  venire  de  novo  awarded 
Cited  by  the  Court,  post  203. 
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deaden  against  Yeates. 


IN   ERROR. 


The  Court  of  Common  Pleas  has  jurisdiction  on  an  appeal  from  an  alder- 
man or  justice  of  the  peace  of  a  demand  for  a  sum  less  than  $100 ;  although 
it  should  appear  that  the  plaintiff  had  a  right  to  recover  more  than  §100; 
if  he  chooses  to  reduce  his  demand  below  that  sum. 

ERROR  to  the  Court  of  Common  Pleas  for  the  City  and  County 
of  Philadelphia. 

Yeates,  the  plaintiff  below,  brought  an  action  before  Alderman 
Badger,  to  recover  for  work  and  labor  done  for  the  defendant  dea- 
den, and  obtained  a  judgment  for  forty-two  dollars  and  twenty-four 
cents.  Cleaden  appealed  to  the  Court  of  Common  Pleas,  where 
the  cause  came  on  for  trial.  The  plaintiff's  counsel  in  his  opening 
stated,  that  the  plaintiff  had  done  work  for  the  defendant  to  the 
amount  or  value  of  one  hundred  and  thirty-three  dollars  and  sixty- 
six  cents ;  on  account  of  which  payments  had  been  made  to  the 
amount  of  ninety-one  dollars  and  forty-two  cents;  leaving  a  balance 
due  of  forty -two  dollars  and  twenty-four  cents,  which  he  claimed 
to  recover. 

The  defendant's  counsel  thereupon  asked  fbr  a  non-suit ;  which 
was  refused. 

Evidence  was  given  of  the  plaintiff  having  done  work  for  the 
defendant;  the  value  of  which  was  stated  by  a  witness  to  be  one 
hundred  and  twenty-five  or  one  hundred  and  thirty  dollars. 

The  defendant's  counsel  again  asked  the  court  for  a  non-suit ; 
which  was  refused ;  the  court  deciding  that  they  had  jurisdiction 
of  the  case. 

The  jury,  under  the  direction  of  the  court  as  to  the  law,  found 
a  verdict  for  the  plaintiff  for  forty-four  dollars ;  whereupon  the 
defendant  took  this  writ  of  error,  and  filed  the  following  excep- 
tion. 
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That  the  court  below  had  no  jurisdiction  of  the  cause,  as    r  ^ge 
*appears  from   the  opening  of  the  plaintiff's  counsel,  and    '- 
the  evidence  given. 

Mr.  Fallon,  for  the  plaintiff  in  error. 
Mr.  Sieskell,  contra,  was  stopped. 

PEK  CURIAM. — Neither  the  sum  for  which  suit  was  brought,  the 
matter  in  controversy,  nor  the  amount  for  which  judgment  was 

fiven,  is  beyond  the  appellate  jurisdiction  of  the  Common  Pleas, 
t  never  has  been  doubted,  that  a  plaintiff  may  reduce  his  demand 
to  the  standard  of  a  limited  jurisdiction,  by  lopping  off  the  excess ; 
and  it  is  not  pretended  that  more,  if  so  much,  was  done  here. 

Judgment  affirmed. 

Cited  by  the  Court,  1  Wright  390.  ||  Jurisdiction  cannot  be  given  by 
remitting  part  of  the  principal  due ;  but  payments  on  account,  or  their 
equivalent,  may  reduce  a  claim  to  within  a  justice's  jurisdiction  :  Bower  o. 
McCormick,  23  Smith  427.  Jurisdiction  cannot  be  conferred  by  deducting 
separate  and  distinct  items  of  set-off:  Peter  v.  Schlosser,  3  W.  N.  C.  47. || 
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Hacker  and  Others  against  Perkins. 

An  assignment  was  made  by  P.,  S.  &  Co.  of  all  their  estate  and  effects,  in 
trust  for  the  payment  of  creditors,  by  classes ;  the  provision  for  the  2d  class 
being  in  these  words,  2d,  to  pay  and  satisfy  all  and  every  sum  and  sums  of 
money  borrowed  by  the  said  firm,  from  individuals  or  firms,  and  for  which 
either  the  bond  or  promissory  note  of  P.,  S.  &  Co.  has  been  given,  and  fully  to 
indemnify  and  save  harmless  all  and  every  individual  and  firm  of  and  from 
all  loss  for  or  by  reason  of  any  promissory  note,  draft  or  bill  of  exchange, 
drawn,  endorsed  or  accepted,  or  signed  by  him  or  them,  for  the  accommodation 
of  the  said  parties  of  the  first  part."  The  plaintiffs  had,  about  a  year  before 
the  assignment,  sold  goods  to  P.,  S.  &,  Co.,  for  which  the  notes  of  the  latter 
were  taken.  When  these  notes  became  due,  P.,  S.  &  Co.  were  in  difficulties, 
and  the  plaintiffs  agreed  to  renew  the  notes  upon  the  payment  of  part.  The 
original  notes  and  many  of  those  given  in  renewal  were  deposited  by  the 
plaintiffs  in  bank,  and  some  of  both  kinds  were  discounted  at  bank  for  the 
plaintiffs ;  and  some  had  been  transmitted  by  the  plaintiffs  to  their  corres- 
pondents, for  the  price  of  whose  goods  sold  by  the  plaintiffs  to  P.,  S.  &  Co. 
they  had  been  taken.  The  method  pursued  by  the  parties  was  this: — When 
a  note  became  due,  P.,  S.  &  Co.  took  a  new  note  for  the  amount  they  wished 
renewed,  adding  interest,  to  the  counting-house  of  the  plaintiffs,  and  received 
from  them  their  check  or  money  for  the  amount  of  the  new  note  : — P.,  S.  & 
Co.  then  drew  the  amount  of  the  plaintiffs'  check  out  of  bank  and  applied 
that  money  towards  the  taking  up  of  the  old  notes ;  they  (P.,  S.  <fc  Co.)  pay- 
ing the  difference  between  the  notes  and  the  interest,  with  their  own  funds. 
The  notes  were  thus  reduced  and  renewed  from  time  to  time:  Held,  that  the 
plaintiffs  were  not  entitled,  in  respect  to  these  notes,  to  come  in  as  creditors 
of  the  2d  class. 


95  SUPREME  COURT  [Dee.  Term, 

[Hacker  v.  Perkins.] 

THIS  was  an  action  of  assumpsit  for  money  had  and  received, 
brought  by  Hacker,  Brown   &   Co.   against   Perkins,  assignee  of 
*q£-i      *Peaslee,  Sims  &  Co.     The  pleas  were  non-assumpsit  and 
-"     payment  with  leave,  &c. 

The  cause  was  tried  at  a  Court  of  Nisi  Prius  held  at  Philadel- 
phia by  Gibson,  C.  «L,  on  the  28th  of  November  1837,  when  the 
following  facts  appeared  in  evidence. 

On  the  24th  of  November  1832,  Peaslee,  Sims  &  Co.  made  a 
general  assignment  to  the  defendant,  in  trust  for  the  payment  of 
creditors,  in  certain  classes,  as  follows : 

1st  class,  "  All  borrowed  money  loaned  to  the  said  firm  of  Peas- 
lee,  Sims  &  Co.  and  for  which  neither  the  bond  nor  promissory 
note  of  the  said  firm  is  now  held." 

2d  class,  "  All  and  every  sum  and  sums  of  money  borrowed  by 
the  said  firm,  from  individuals  or  firms,  and  for  which  either  the 
bond  or  promissory  note  of  the  said  parties  of  the  first  part  has 
been  given  ;  and  fully  to  idemnify  and  save  harmless  all  and  every 
individual  and  firm,  of  and  from  all  loss  for  or  by  reason  of  any 
promissory  note,  draft  or  bill  of  exchange,  drawn,  endorsed  or 
accepted,  or  signed  by  him  or  them,  for  the  accommodation  of  the 
said  parties  of  the  first  part." 

3d  class,  "•  The  remaining  debts  and  claims  against  the  said 
Peaslee,  Sims  &  Co." 

By  the  terms  of  the  assignment,  no  creditor  was  to  receive  any 
benefit  under  it,  unless  on  or  before  the  25th  of  January  1833,  at 
noon,  he  executed  to  the  assignors,  a  release  of  all  demands. 

The  plaintiffs  were  creditors  in  each  of  the  three  classes  men- 
tioned in  the  assignment;  and  on  the  llth  of  January  1833, 
executed  the  release,  and  received  a  dividend  of  fifty-two  and  a  half 
cents  in  the  dollar  on  the  amount  of  their  preference  in  the  first 
class,  and  gave  the  following  receipt : 

"Received,  Philadelphia,  January  llth  1833,  of  S.  H.  Per- 
kins, assignee  of  Peaslee,  Sims  &  Co.,  eight  hundred  and  thirty- 
eight  dollars  and  eighty-seven  cents,  being  fifty-two  and  a  half 
cents  on  the  dollar,  on  amount  of  our  preference  under  first  class. 

For  the  late  firm  of  Hacker,  Brown  &  Co. 
8838.87  ISAIAH  HACKER." 

The  defendant  after  paying  in  full  the  creditors  under  the  first 
class,  amounting  to  eight  thousand  six  hundred  and  ninety-eight 
dollars  and  ninety  cents,  and  a  dividend  of  ten  thousand  four 
hundred  and  forty-seven  dollars  and  sixty-eight  cents,  on  the 
undisputed  claims  in  the  second  class,  filed  and  settled  his  accounts 
on  the  25th  of  October  1833,  in  the  office  of  the  clerk  of  the 
Common  Pleas  of  Philadelphia  county  ;  which  were  given  in  evi- 
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dence  by  the   plaintiffs  on  the  trial ;  *and  by  which  it  ap- 
peared, that  after  the  allowance  of  the  above  payments  and 
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of  all  other  credits  claimed  by  him,  he  had  in  hand  a  balance  of  four 
thousand  seven  hundred  and  fifty- eight  dollars  seventy-two  cents. 

The  plaintiffs — (besides  having  other  demands  partly  in  the  first 
class  and  partly  in  the  third  class,  under  the  assignment) — were 
the  holders  of  sixteen  promissory  notes  of  the  assignors,  each  drawn 
in  their  favor,  amounting  in  the  aggregate  to  eight  thousand  two 
hundred  and  fifty-two  dollars  eighty-two  cents;  as  to  which  they 
claimed  to  be  creditors  in  the  second-class  under  the  assignment. 
Their  right,  in  respect  to  the  amounts  of  these  notes  to  stand  in 
this  class  of  preferences,  was  disputed  by  the  defendant  on  behalf 
of  the  other  creditors. 

The  debts  due  to  creditors  in  the  second  class,  whose  claims  were 
undisputed,  amounted  to  thirty-two  thousand  one  hundred  and  forty- 
nine  dollars  and  three  cents ;  among  whom  the  defendant  had  paid 
as  above,  ten  thousand  four  hundred  and  forty-seven  dollars  sixty- 
eight  cents ;  and  he  had  in  hand  the  balance  of  four  thousand  seven 
hundred  and  fifty-eight  dollars  seventy-two  cents  ;  making  the  sum 
for  distribution,  according  to  the  account  which  had  been  settled 
when  this  action  was  brought,  $15,206.40. 

To  the  undisputed,  32,149.03 

Adding  the  amount  of  the  sixteen  notes  on  which  the 
plaintiffs  claimed  to  be  entitled  to  receive  a  divi- 
dend, viz.  8,252.82 


The  aggregate  would  be        $40,401.85 

and  the  dividend  thereon  receivable  from  fifteen  thousand  two 
hundred  and  six  dollars  forty  cents,  would  be  equal  to  $37,  63 
per  cent.,  or  three  thousand  one  hundred  and  five  dollars  fifty-three 
cents,  the  amount  to  which  the  plaintiffs  considered  themselves 
entitled  of  the  fifteen  thousand  two  hundred  and  six  dollars  forty 
cents,  which  was  for  distribution  as  above  on  the  25th  of  October 
1833. 

The  plaintiffs  gave  in  evidence  the  above-mentioned  assignment 
and  release. 

They  next  gave  in  evidence  the  sixteen  notes,  to  which  numbers 
were  affixed  by  the  counsel  to  facilitate  reference  to  them.  Of 
these  notes,  fourteen  were  accompanied  by  the  checks  of  the  plain- 
tiff for  their  respective  amounts,  less  interest,  as  explained  below 
in  the  testimony  of  Messrs.  Burkhart  and  Peaslee.  Each  of  the 
notes  bore  date  in  the  year  1832,  and  was  drawn  by  Peaslee,  Sims 
&  Co.,  to  the  order  of  the  plaintiffs.  Neither  of  the  sixteen  notes 
had  ever  been  endorsed  by.  the  plaintiffs.  The  following  is  a  schedule 
of  the  notes  and  of  the  checks. 

5  WHARTON — 7 
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1  *1832. 

No.  1.  Note  dated  May  21,  for  $900,   payable  in  6  mos. 
(check  dated  21  Sep.  1832,  for  890.40). 
2.  Note  dated   May  22,  for  $700,  payable  in  6  mos.  (check 

dated  22  Sep.  1832,  for  692.53). 

No.  3.  Note  dated  Oct.  20,  for  $600  payable  in  60  days,  (2  checks 
of  date  of  note,  one  for  500,  the  other  for  93.70). 

4.  Note  dated  Oct.   23,  for  $850  payable  in  60   days,  (1 

check  of  date  of  note,  for  840.93). 

5.  Note  dated  Oct.  25,  for  $450  payable  in  60  days,  (1  check 

of  date  of  note  for  445.20). 

6.  Note  dated  Oct.  27,  for  $312. 05  payable  in  60  days,  )    one 

7.  Note  dated  Oct.  27,  for  $285  payable  in  60  days,  [•  check 

8.  Note  dated  Oct.  27,  for  $500  payable  in  60  days,  )    for 

$1085.35,  amount  of  these  three  notes,  less  interest. 

9.  Note  dated  Oct.  31,  for  $500  payable  in  60  days,  (1  check 

for  494.67). 

10.  Note  dated  Nov.  3,  for  $200  payable  in  60  days,  (1  check 

for  197.93). 

11.  Note  dated  Nov.  6,  for  $730  payable  in  60  days  (no  check). 

12.  Note  dated  Nov.  7,  for  $200  payable  in  60  days,  (check 

for  197.87). 

13.  Note  dated  Nov.  14,  for  $350  payable  in  60  days,  (check 

for  346.27). 

14.  Note  dated  Nov.  15,  for  $670  payable  in  60  days,  (no 

check). 

15.  Note  dated  Nov.  17,  for  $450  payable  in  60  days,  (check 

for  445.20). 

16.  Note  dated  Nov.  20,  for  $555.77  payable  in  60   days, 

(check  for  550). 

The  whole  amounting  to  $8252.82. 

It  appeared  that  the  transactions  out  of  which  these  notes  had 
arisen,  were  originally  sales  of  goods  by  the  plaintiffs  to  Peaslee, 
Sims  &  Co.,  for  the  price  of  which  notes  had  been  given.  When 
the  credits  for  these  sales  expired,  the  notes  were  renewed  for  a 
part  of  their  original  amount,  under  an  arrangement  for  an  exten- 
sion of  time  made  between  the  parties  when  Peaslee,  Sims  &  Co. 
were  found  to  be  in  pecuniary  difficulties. 

Mr.  Burkhart,  one  of  the  firm  of  Peaslee,  Sims  &  Co.,  was 
called  by  the  plaintiffs,  and  testified  as  follows,  in  respect  to  the 
note  No.  1  : 

"Note  No.  1,  originated  in  a  note  dated  13th  of  October  1831, 
for  sixteen  hundred  and  forty-five  dollars  fourteen  cents,  at  eight 
months,  for  two  bills  of  merchandise,  one  of  fourteen  hundred  and 
ninety-two  dollars  seventy-three  cents,  dated  9th  month  13th  1831 ; 
and  one  of  the  same  date  for  one  hundred  and  fiftv-two  dollars 
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forty-two  cents.  The  note  for  sixteen  hundred  and  forty-five  dol- 
lars *fourteen  cents,  due  13-16  May,  endorsed  in  red  ink  r*qq 
May  16,  and  endorsed  by  the  plaintiffs — also  endorsed  paid 
in  the  handwriting  of  A.  Comley,  book-keeper  of  Peaslee,  Sims,& 
Co.  When  that  note  for  sixteen  hundred  and  forty-five  dollars 
fourteen  cents  became  due,  it  was  renewed  by  paying  four  hundred 
and  thirty-two  dollars  and  fifty-five  cents,  and  a  new  note  for  twelve 
hundred  and  twelve  dollars  sixty  cents,  which  I  hold  in  my  hand. 
We  made  an  arrangement  with  the  plaintiffs  to  renew  for  us  this 
note  with  others ;  having  about  that  time  got  into  difficulties  which 
they  were  aware  of.  Owing  them  at  that  time  a  good  deal  of  money, 
we  thought  it  advisable  that  they  should  renew  these  notes  for  us, 
rather  than  we  should  ask  others,  if  we  could  help  it,  as  it  was  of 
importance  to  them  and  to  us  to  maintain  the  credit  of  our  house. 
I  think  we  took  the  twelve  hundred  and  twelve  dollars  sixty  cents, 
as  well  as  four  hundred  and  thirty-two  dollars  fifty-five  cents,  to 
the  bank  in  which  that  original  note  was.  That  twelve  hundred 
and  twelve  dollars  sixty  cents  was  taken  either  in  money  or  in  our 
check.  Hacker,  Brown  &  Co.  handed  us  the  twelve  hundred  and 
twelve  dollars  sixty  cents  in  money  or  in  their  own  check ;  with 
that  we  withdrew  from  bank  the  note  for  sixteen  hundred  and 
forty-five  dollars  fourteen  cents ;  when  we  received  their  check  we 
first  drew  it  in  money ;  when  we  drew  our  own  check  it  was  made 
good  through  the  funds  received  from  Hacker,  Brown  &  Co.,  and 
other  funds.  The  twelve  hundred  and  twelve  dollars  sixty  cents 
was  the  renewal  of  the  amount  which  we  could  not  pay  on  the 
former  note.  It  was  for  the  amount  that  remained  unpaid  on  the 
first  note  with  the  interest  added ;  that  amount  which  remained 
unpaid  on  the  first  note  was  the  same  amount  for  which  we  received 
the  check  or  note  of  the  plaintiffs.  (In  answer  to  a  juror.)  The 
most  usual  way  was  for  them  to  discount  the  new  note.  It  stood  in 
the  place  of  the  original  note.  It  was  not  intended  to  pay  the 
original  note.  The  note  for  twelve  hundred  and  twelve  dollars 
sixty  cents  was  at  four  months  from  the  16th  of  March.  It  is 
endorsed  '  paid.'  When  that  note  for  twelve  hundred  and  twelve 
dollars  sixty  cents  fell  due  we  reduced  it  to  one  thousand  dollars 
by  paying  two  hundred  and  twelve  dollars  sixty  cents.  I  believe 
the  one  thousand  dollars  was  received  from  the  plaintiffs  in  the 
same  way  that  I  have  testified  in  regard  to  the  original  note,  accord- 
ing to  our  arrangement.  For  the  one  thousand  dollars  we  gave  a 
new  note  which  I  hold  in  my  hand,  dated  18th  of  May  1832, 
endorsed  paid  by  the  same  Allen  Comly,  our  book-keeper.  When 
that  note  for  one  thousand  dollars  fell  due,  we  paid  with  our  own 
funds  one  hundred  dollars :  the  balance,  or  nine  hundred  dollars, 
was  procured  from  Hacker,  Brown  &  Co.  in  the  same  way,  less  the 
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discount  or  interest ;  and  that  note  for  nine  hundred  dollars,  No.  1, 
was  given  for  it,  and  this  is  the  check." 

On  his  cross-examination  he  said :  "About  the  time  these  renew- 
*1om  a^s  *commenced,  we  nad  been  unfortunate  in  making  bad 
-"  debts,  and  it  became  necessary  that  we  should  have  an 
extension  of  credit.  The  plaintiffs  were  perfectly  aware  of  our 
situation.  They  and  we  thought  it  advisable  for  them  to  renew 
these  notes,  that  our  difficulties  might  not  be  known,  as  we  had  a 
prospect  of  getting  through  and  maintaining  our  credit ;  and  they 
agreed  to  renew  these  notes  in  this  way  that  it  might  not  be  known. 
In  the  mode  adopted  there  was  nothing  peculiar. 

"  It  was  an  extension  of  credit." 

Mr.  Peaslee,  another  of  the  firm,  who  was  called  for  the  defendant 
stated  the  arrangement  with  respect  to  the  extension,  as  follows  : 

"  We  (Peaslee,  Sims  &  Co.)  had  it  in  contemplation  at  that  time 
to  suspend  paymeat,  and  consulted  with  Hacker,  Brown  &  Co.  on 
the  subject.  They  advised  us  not  to  suspend  payments,  but  to  ask 
for  an  extension.  They  offered  us  an  extension,  which  we  agreed 
to  accept,  which  was,  that  as  fast  as  our  notes  to  them  became  due, 
we  should  pay  as  much  upon  them  as  we  could.  I  mean  the  notes 
to  about  fifty  or  sixty  thousand  dollars,  which  had  been  given  for 
merchandise  purchased  from  them.  We  did  not  ask  nor  obtain  an 
extension  from  any  other  creditors.  With  Hacker,  Brown  &  Co., 
we  pursued  that  course  up  to  the  time  of  our  assignment — I  mean 
the  course  of  renewals — reducing  the  amount  by  the  time  of  assign- 
ment to  about  nine  thousand  dollars.  The  notes  were  renewed  by 
taking  to  Hacker,  Brown  &  Co.  a  new  note  for  the  amount  which 
we  wished  renewed,  adding  interest  for  the  time  it  had  to  run,  and 
receiving  from  Hacker,  Brown  &  Co.  a  check  for  a  similar  amount, 
independent  of  the  interest,  which  was  added  to  the  note ;  we  then 
took  up  the  note  by  paying  the  difference  ourselves.  This  was  the 
way.  At  one  time,  when  I  was  getting  a  note  renewed,  Mr.  Isaiah 
Hacker  proposed  that  we  should  give  memorandum  checks  for  the 
amount  of  the  renewal,  instead  of  a  note,  to  which  I  dissented,  and 
remarked  at  the  same  time.,  that  I  should  prefer  having  them 
arranged  in  the  same  manner  those  had  been,  which  had  been  pre- 
viously renewed ;  and  no  objection  was  made  to  it  on  the  part  of 
Mr.  Hacker.  This  was  some  time  after  the  commencement  of  the 
renewals.  I  am  not  certain  of  the  exact  amount  of  the  merchan- 
dise for  which  we  owed  Hacker,  Brown  &  Co.  at  the  date  of  the 
receipts." 

Of  most  of  the  notes  there  was  more  than  one  renewal.     What 
took   place  on    the  occasion  of  these  renewals  was  alleged  by  the 
plaintiffs,  and  denied  by  the  defendants,  to  have  constituted  a  bor 
rowing  of  money.     The  circumstances  attending  the  renewals  were 
stated  by  Mr.  Burkhart,  as  follows : 
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"  The  money  received  by  us  was  usually  immediately  taken  to 
bank  where  the  notes  were,  and  the  plaintiffs  got  it.  It  was  left 
there  *and  the  note  given  up  to  us  :  where  we  received  the  r*in-i 
money  for  the  purpose  of  withdrawing  the  note  from  bank,  '- 
or  received  a  check  from  them,  we  drew  the  money,  and  took  that, 
with  what  we  could  pay  on  account,  to  the  bank,  and  received  the 
note  or  notes.  There  were  some  of  these  notes  that  I  believe  were 
settled  at  the  plaintiffs'  counting-house.  The  money  was  taken  to 
the  banks  where  the  plaintiffs  kept  their  account ;  not  where  we 
kept  our  account.  We  invariably  took  the  money  itself  to  the  bank 
where  the  notes  were.  The  new  notes  were  for  the  balance  of  the 
old  notes.  The  present  notes  are  the  lowest  amounts  of  the  notes. 
The  new  notes,  with  the  money  received  from  the  plaintiffs,  were 
taken  to  bank.  The  day  after  this  took  place  the  plaintiffs  stood 
better  than  they  had  stood  the  day  before,  in  this,  that  we  owed 
them  so  much  less  as  the  difference  between  the  respective  amounts 
of  the  old  note  and  the  new  one.  The  money  was  passed  to  the 
credit  of  the  plaintiffs.  The  new  note  had  nothing  to  do  with  the 
bank  transaction.  I  do  not  know  that  the  bank  knew  of  the  notes 
being  renewed.  The  course  is,  that  the  money  is  passed  to  the 
credit  of  the  note  in  the  bank ;  they  are  not  out  of  pocket  longer 
than  to  go  from  one  bank  to  the  other.  The  arrangement  between 
us  was  that  the  notes  should  be  renewed.  There  was  no  arrange- 
ment that  they  should  lend  us  money.  We  did  occasionally  borrow 
money  from  the  plaintiffs  for  the  purpose  of  meeting  an  engage- 
ment. We  would  tell  them  we  were  short,  and  wanted  to  borrow 
money  for  a  few  days.  We  have  borrowed  money  and  given  our 
notes  for  the  amount;  and  they  at  one  time  advanced  us  about 
twelve  thousand  dollars.  They  took  collateral  security  notes  of 
others  for  the  amount.  They  have  been  paid  the  collateral  securi- 
ties ;  and  I  believe  all  the  borrowed  money  that  we  have  had  of  them 
has  been  paid. 

"  With  regard  to  a  note  not  in  bank  we  would  take  the  money  or 
our  check  down  to  the  counting-house,  and  give  a  new  note  for  the 
balance ;  and  on  those  occasions  no  money  passed  between  us.  No. 
14  is  a  note  of  that  description.  When  I  have  said  in  my  exami- 
nation that  the  note  did  not  go  into  bank,  the  transaction  was  of 
this  character.  The  new  notes  were  a  mere  continuance  of  the 
note  called  the  original  note.  There  was  nothing  but  a  taking  up 
of  the  old  note  for  the  new  one.  Such  renewals  of  notes  constitute 
an  extension  of  credit,  and  is  a  common  transaction  in  Philadelphia. 
On  such  occasions  the  money  always  remains  with  the  party  who 
provides  it  on  the  occasion.  I  have  never  known  myself  any  such 
transactions,  except  my  own,  to  be  a  witness  to  them." 

Mr.  Peaslee  described  the  manner  of  these  renewals  as  follows : 

'•  The  notes  were  renewed  by  taking  to  Hacker,  Brown  &  Co.  a 
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new  note  for  the  amount  which  we  wished  renewed,  adding  interest 
for  the  time  it  had  to  run,  and  receiving  from  Hacker,  Brown  &  Co. 
a  check  for  a  similar  amount,  independent  of  the  interest  which 
*10^T  was  *ac^ed  t°  the  note;  we  then  took  up  the  note  by  pay- 
*J-'  ing  the  difference  ourselves.  This  was  the  way.  On  these 
occasions,  we,  in  the  first  place  drew  out  of  the  bank  the  amount 
of  their  check  and  applied  that  money  towards  the  taking  up  of 
the  old  note ;  and  this,  to  the  best  of  my  knowledge,  was  repeated 
on  each  renewal.  The  old  notes  were  paid  at  the  bank  by  us 
and  received  by  us.  The  sixteen  notes  produced  by  the  plaintiffs' 
counsel  purporting  to  be  drawn  by  Peaslee,  Sims  and  Co.  in  favor 
of  Hacker,  Brown  &  Co.,  are  all  of  them  genuine  notes,  with  the 
signatures  of  Peaslee,  Sims  &  Co.,  and  are  all  of  them,  I  believe, 
notes  received  by  the  plaintiffs  from  Peaslee,  Sims  &  Co.  in  renewal 
of  former  notes,  in  precisely  the  manner  I  have  stated.  As  to 
each  of  the  sixteen  notes  which  I  have  identified  above,  I  believe 
that  the  check  of  Hacker,  Brown  &  Co.  was  received,  and  the 
amount  of  it  drawn  out  of  bank  in  money  and  applied  to  the  taking 
up  of  a  previous  note,  as  I  have  explained  above.  During  my 
interviews  with  the  plaintiffs,  nothing  was  said  about  borrowing 
money ;  they  never  gave  me  authority  to  use  the  money  in  any 
other  way  than  to  take  up  the  notes." 

The  notes  in  which  the  notes  in  question  had  originated  (except 
one,  of  which  the  loss  was  proved),  and  all  intermediate  notes 
given  in  renewal  of  them,  were  produced  from  among  the  papers 
of  Peaslee,  Sims  &  Co.,  in  the  hands  of  the  defendant  as  assignee; 
and  the  witness,  Mr.  Burkhart,  traced  each  of  them  successively, 
from  the  original  notes  to  the  present  note. 

The  whole  of  the  several  notes  referred  to,  and  produced  by  Mr. 
Burkhart,  were  given  in  evidence ;  they  were  all  endorsed  by  the 
plaintiff,  and  the  word  paid  was  written  upon  the  back  of  them, 
with  the  exception  of  two  or  three  of  them,  which  were  cancelled 
by  tearing  off  the  signature ;  some  of  them  had  subsequent  en- 
dorsements on  them. 

In  the  series  of  renewals  there  was  occasionally  a  note  or  two 
which  did  not  appear  to  have  been  in  bank,  and  on  the  renewal  of 
which  no  check  or  money  had  been  given  by  the  plaintiffs  to  enable 
Peaslee,  Sims  &  Co.  to  take  it  up,  as  in  the  cases  where  the  note 
was  in  bank.  But,  except  as  to  notes  Nos.  9,  11  and  14  there  was 
no  dispute  that  the  original  note  for  the  price  of  the  goods  and  the 
last  note  of  the  series  of  renewed  notes  (in  each  of  the  two  extremes 
of  the  series  prior  to  the  present  notes)  had  been  in  bank,  and  had 
been  at  maturity  taken  out  of  bank  by  Peaslee,  Sims  &  Co.  with 
money  received  by  them  for  the  purpose  from  the  plaintiffs,  as  ex- 
plained above.  As  to  note  No.  9,  for  five  hundred  dollars,  a  check 
of  the  plaintiffs,  was  given  in  evidence  and  verified  for  the  amount 
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of  this  note,  less  the  discount.  It  had  originated  in  a  note  for  fif- 
teen hundred  and  ninety-six  dollars  and  thirty-two  cents,  which 
Mr.  Burkhart  supposed  had  not  been  in  bank,  but  which  was  after- 
wards ""proved  to  have  been  discounted  for  the  plaintiffs  in  r*-j  no 
Stephen  Girard's  bank. 

Notes  Nos.  11  and  14  were  the  only  two  for  the  amounts  of  which, 
less  interest,  the  plaintiffs  did  not  produce  their  checks  as  above. 
Each  of  them  was  the  renewal  of  an  original  note  for  the  price  of 
goods.  Mr.  Burkhart  deposed  that  the  original  of  note  No.  14 
never  was  in  bank.  He  could  not  remember  whether  the  original 
of  No.  11  had  been  in  bank  or  not.  He  did  not  produce  it,  but 
proved  its  loss.  All  of  the  other  original  notes  had  been  in  the 
bank  where  those  of  larger  amount  had  been  discounted,  and  the 
rest  had  remained  for  collection  in  bank  till  due. 

In  the  course  of  the  trial  the  following  points  of  evidence  were 
ruled. 

1.  Charles  S.  Peaslee's  deposition  in  writing  had  been  taken  on 
behalf  of  the  defendant  at  a  former  period,  in  which  he  had  deposed 
in  chief,  as  follows  : 

"  Immediately  after  our  assignment  we  made  out  a  list  of  the 
debts  we  owed,  and  of  our  creditors,  in  classes  according  to  this 
schedule,  which  is  the  paper  itself,  marked  B.  It  was  laid  open  for 
the  inspection  of  all  our  creditors  who  chose  to  come  and  look  at  it. 
It  was  laid  upon  our  desk  at  our  counting-house,  with  our  assign- 
ment and  release,  where  it  remained  till  the  time  of  signing  the 
release  expired.  Our  creditors  were  in  the  habit  of  coming  in  and 
examining  this  schedule  with  our  release  and  assignment.  Hacker, 
Brown  &  Co.,  that  is  Isaiah  Hacker  and  Mr.  Brown  were  there  in 
our  counting-house  and  examined  this  schedule  with  the  release  and 
assignment.  They  did  so  more  than  once ;  our  release  was  signed 
by  them  at  the  same  place ;  we  had  no  communications  between  the 
date  of  our  assignment  and  the  time  of  executing  our  release  with 
either  of  that  firm,  as  to  the  amount  in  different  classes." 

And  in  cross-examination — Being  asked  whether  a  conversation 
did  not  take  place  shortly  after  the  assignment  was  made  between 
himself  and  Mr.  Isaiah  Hacker,  as  to  the  effect  of  the  assignment ; 
he  answered,  "I  do  not  recollect.  It  is  possible  such  a  conversation 
may  have  occurred,  and  I  cannot  say  it  did  not,  but  I  do  not  remem- 
ber of  any;  my  mind  was  very  much  harassed  at  the  time." 

On  a  former  trial  of  this  cause  William  T.  Burkhart  had  been 
examined  as  a  witness  for  the  defendant,  and  had  also  testified 
that  soon  after  the  making  of  the  assignment,  and  before  the 
execution  of  the  release,  the  assignors  prepared  the  above-men- 
tioned statement  of  their  affairs,  to  be  exhibited  to  their  credi- 
tors, and  it  lay  for  some  time  on  the  desk,  in  their  counting- 
house,  along  with  the  assignment  and  release,  open  to  the  exami- 
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nation  of  such  of  their  creditors  as  might  wish   to  inspect  them  ; 


*1041  the  above-named    members    of  the   *plaintiff's    firm, 

-*  were  in  and  out  occasionally  during  this  period.  He 
recollected  their  looking  at  this  exhibit  and  believed  that  they, 
or  one  of  them,  examined  it.  One  of  them  saw  it  several  times  ; 
but  the  witness  could  not  remember  any  conversation  that  passed 
concerning  it. 

The  statement  referred  to  by  these  witnesses  consisted  of  four 
schedules,  one  of  them  headed  thus  : 

"  In  order  according  to  our  assignment  No.  1,  borrowed  money  " 
in  which  there  were  certain  names  and  amounts,  and  among  them 
"Hacker.  Brown  &  Co.  $1597.85." 

Another  headed  "  in  order  according  to  our  assignment  No.  2 
endorsements,"  contained  among  others  this  item,  "  to  Hacker, 
Brown  &  Co.  for  balance  of  their  bond  for  money  loaned  us  to 
pay  drafts  and  acceptances  for  account  of  Jones  &  Truesdell's, 

$10376  65 
for  which  they  hold  Jones  and  Truesdell's  notes  as 

above  6165  54 


§4211  11" 

Another  headed  "  in  order  according  to  our  assignment  No.  3 
for  merchandise,  contained,  among  other  items,  "  to  Hacker, 
Brown  &  Co.  nine  thousand  and  forty-nine  dollars  and  fifteen 
cents."  The  remaining  schedule  was  entitled  "summary  under 
head  No.  4,"  and  after  bringing  in  the  aggregate  from  each  of  the 
three  other  schedules,  proceeded  to  give  a  statement  of  assets  in 
hand  and  expected ;  adding  "  in  the  above  summary  we  have 
endeavored  to  come  as  near  the  actual  state  of  things  as  in  our 
judgment  was  correct."  It  was  dated  at  foot,  December  13th 
1832,  and  was  without  signature. 

The  defendant  offered  to  give  in  evidence,  testimony  of  Mr. 
Peaslee  and  Mr.  Burkhart,  such  as  they  had  respectively  given 
before,  (as  above),  concerning  this  statement ;  and  in  connection 
with  this  testimony  offered  to  give  in  evidence  the  statement 
itself. 

The  court  rejected  the  offer.     The  defendant  excepted. 

2.  After  Mr.  Peaslee,  the  witness  of  the  defendant,  had  been 
examined  as  to  the  facta  relating  to  the  payment  of  money  by  the 
plaintiffs,  at  the  time  of  their  receiving  the  notes  in  question,  he 
was  asked  by  the  defendant's  counsel,  "  Did  you  ever  receive,  or 
did  they  (the  plaintiffs  give  the  money  or  checks  (referred  to  in 
the  evidence  respecting  the  renewals)  as  a  loan  ?  or  did  you 
receive  it  as  agent  to  take  up  the  notes  ?"  The  question  was 
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objected  to,  on  the  ground,  that  it  involved  a  mere  point  of  law, 
viz. :  whether  a  man  could  receive  money  for  his  own  use,  other- 
wise than  as  a  borrower-.  The  court  refused  to  permit  the  ques- 
tion to  be  answered. 

*  The  defendant  excepted.  r*10~ 

3.  The  court  also  rejected  evidence  offered  on  the  part  *• 
of  the  defendant,  to  show  that  according  to  mercantile  usage,  the 
renewal  of  a  note  was  not  considered  as  a  loan  of  money.      The 
defendant  excepted. 

The  evidence  on  both  sides  being  closed;  under  the  recom- 
mendation of  the  court,  a  verdict  was  by  consent  given  for  the 
defendant  without  prejudice  to  the  rights  of  either  party,  the 
court  to  have  power  on  the  judge's  report  of  the  evidence  to  de- 
cide any  question  of  fact,  or  to  order  a  new  trial ;  if  the  court 
should  be  of  opinion  that  the  verdict  .ought  to  have  been  for  the 
plaintiffs,  a  verdict  and  judgment  to  be  entered  for  the  plaintiffs 
in  such  sura  as  the  court  might  think  them  entitled  to,  on  the 
evidence  so  reported. 

Mr.  Cadwalader,  and  Mr.  F.  W.  ffubbell,  for  the  plaintiffs, 
argued — 

1st.  That  upon  the  true  construction  of  the  words  of  the  assign- 
ment the  plaintiffs  were  to  be  considered  as  creditors  for  borrowed 
money  ;  and  upon  this  point  they  cited  Ellmaker  v.  Ellmaker, 
4  Watts  90  ;  Paul  v.  Lewis,  Id.  403  ;  Finch  321 ;  5  Wentworth 
147,  165 ;  2  Richardson's  Practice  1295  ;  2  Chitty's  PI.  181  ; 
Rastell  152  ;  Marriat  v.  Sister,  2  Wilson  142  ;  Herries  v.  Jame- 
son, 5  Term  Rep.  554  ;  Jones  on  Bailments  54  ;  Robson  v.  Bennet, 
2  Taunt.  395  ;  Hays  v.  McClung,  4  Watts  454  ;  Slaymaker  v. 
Gundacher,  10  S.  &  R.  82 ;  Ex  parte  Barclay,  7  Ves.  597 ;  Hart 
v.  Boiler,  15  S.  &  R.  163 ;  Dillon  v.  Rimmer,  1  Bing.  100;  s.  c. 
8  E.  C.  L.  R.  263. 

2d.  That  the  evidence  offered  on  the  trial  was  properly  reject- 
ed :  in  reference  to  which  they  cited  Lyon  v.  Marclay,  1  Watts 
274  ;  Gratz  v.  Gratz,  4  Rawle  431  ;  Weidler  v.  Farmers'  Bank 
of  Lancaster,  11  S.  &  R.  139 ;  Seaville  v.  Robinson,  4  Term  Rep. 
724 ;  1  Star.  Evi.  40 ;  2  Id.  380  ;  Alexander  v.  Kerr,  2  Rawle 
89 ;  Crest  v.  Jack,  3  Watts  239  ;  Flemming  v.  Slocum,  18  Johns. 
403  ;  Kuhn  v.  Nixon,  15  S.  &  R.  121  ;  Robinson  v.  Justice,  2 
P.  &  W.  19 ;  Lewis  v.  Jones,  4  Barn.  &  Ores.  506,  s.  c.  10  E.  C. 
L.  R.  393. 

Mr.  Perkins,  for  the  defendants. 

1st.  The  first  object  must  be  to  discover  the  intentions  and  un- 
derstanding of  the  parties  to  this  assignment  and  release :  and  then 


105  SUPREME  COURT  [Dec.  Term, 

[Hacker  v.  Perkins.] 

whether  they  have  expressed  that  intention  by  appropriate  terms 
and  descriptions  of  classes. 

The  intention  of  the  parties  is  clear  in  the  first  class  of  prefer- 
ences under  the  assignment ;  there  is  but  one  condition  annexed 
to  the  loan  ;  it  must  be  without  evidence  of  debt,  neither  bond  nor 
promissory  note.  In  the  second  class  there  must  be  a  borrowing 
*-iAp-i  of  money  *and  evidence  of  the  debt  given  ;  there  must  be 
J  such  a  borrowing  as  creates  the  debt,  not  an  evidence  of  a 
prior  debt  for  merchandize  ;  not  a  delivering  to  the  assignors  of 
money  to  take  to  the  bank  for  the  plaintiffs'  own  use,  to  go  directly 
to  their  credit ;  or  rather  to  remain  with  them.  The  agreement  of 
the  parties  as  to  these  sixteen  notes,  was  not  that  the  plaintiffs 
should  lend  money  ;  but  that  they  should  grant  an  extension  credit 
— should  renew  their  notes.  But  it  is  argued  that  the  first  notes 
given  for  the  goods  were  paid  ;  and  that  the  consideration  of 
the  new  notes,  was  the  money  received  from  the  plaintiffs 
with  which  to  take  up  the  old  notes.  This  was  in  pursuance 
of  the  agreement.  The  renewal  was  to  be  in  this  way,  in  order  to 
save  the  credit  of  the  makers  ;  and  in  law  the  taking  up  the  old 
notes,  by  paying  part  and  giving  new  notes,  for  the  bal- 
ance was  not  payment ;  unless  the  new  note  was  paid  at  maturity, 
or  was  agreed  to  be  taken  in  payment :  Putnam  v.  Lewis, 
8  Johns.  304 ;  House  v.  Law,  2  Id.  378 ;  Tobey  v.  Barber,  5  Id. 
67,  72 ;  Johnson  v.  Weed,  9  Id.  309 ;  Owenson  v.  Morse,  7  T.  R. 
60;  Drake  v.  Mitchell  et  al.,  3  East  251;  Sheeley  v.  Marideville 
et  al.,  6  Cranch  253  ;  Shermerhorn  v-  Loines,  7  Johns.  310  ;  Wil- 
son v.  Force,  6  Id.  110  ;  Tapley  v.  Martens,  8  T.  R.  451;  Herring 
v.  Singer,  3  Johns.  Gas.  71 ;  Tyson  v.  Pollock,  1  P.  &  W.  381  ; 
Puckford  v.  Maxwell,  6  T.  R.  52;  Bishop  v.  Row,  3  M.  &  S. 
362  ;  Olcott  v.  Rathbone,  5  Wend.  490;  Porter  v.  Talcott,  1  Cowen 
379;  Hughes  v.  Wheeler,  8  Id.  77;  Hart  v.  Boiler,  15  S.  &  R.  163  ; 
Keen  v.  Dufresne,  3  Id.  233 ;  Ex  parte  Barkley,  7  Ves.  Jr.  597 ; 
Robinson  v.  Read,  9  B.  &  C.  449 ;  s.  c.  '17  E.  C.  L.  R. 
418  ;  Wyatt  v.  Hertford,  3  East  147  ;  Marsh  v.  Pedder,  4  Camp. 
257  ;  Everett  v.  Collins,  2  Id.  515. 

The  schedules  should  have  been  permitted  to  go  to  the  jury  as 
to  what  took  place  at  the  time  of  executing  the  release.  Up  to  the 
time  of  these  plaintiffs  signing  the  release,  the  assignment  was  merely 
a  proposal,  an  offer  to  contract  between  the  parties,  not  complete 
till  the  plaintiffs  executed  the  release ;  and  what  then  took  place 
is  evidence :  Scott  v.  Sherkley,  3  Watts  50 ;  Krider  v.  Lafferty, 
1  Whart.  303;  Ingham  v.  Crary,  1  P.  &  W.  389;  Hultz  v.  Wright, 
16  S.  &  R.  345 ;  Bertsch  v.  Lehigh  C.  &  N.  Co.,  4  Rawle  130  ; 
Keller  v.  Leib,  1  P.  &  W.  220 ;  Bellinger  v.  Eckert,  16  S.  &  R. 
4-24  ;  Miller  v.  Henderson,  10  Id.  292  ;  Christ  v.  Deffenbach,  1 
Id.  464 ;  1  Yeates  139 ;  Cozens  v.  Stevenson,  5  S.  &  R.  421 ; 
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Campbell  v.  McClenachan,  6  Id.  171 ;  Field  v.  Biddle,  2  Dall.  171 ; 
McMinn  v.  Owen,  Id.  173;  Zantzinger  v.  Ketch,  4  Id.  132; 
Dinkle  v.  Marshall,  3  Binn.  587.  Evidence  should  have  been  ad- 
mitted to  show  that  according  to  the  mercantile  usage,  the  renewal 
of  a  note  was  not  considered  as  a  loan  of  money  when  renewed  as 
the  sixteen  notes  in  question  were  proved  to  have  been.  r^-iA-r 
*Evidence  of  usage  or  custom  was  admitted  to  fix  the  mean-  I 
ing  of  words  in  the  following  cases :  Whipple  v.  Lovitt.  2  Mass. 
89 ;  Gorden  et  al.  v.  Little,  8  S.  &  R.  533 ;  Stultz  v.  Dickey,  5 
Binn. 285  ;  3  Starkie  on  Evid. ;  Snowden  v.  Warder,  3  Rawle  101; 
Roscoe  on  Evid.  10,  and  cases  there  cited  ;  Jones  v.  Fales,  4  Mass. 
245 ;  Lincoln  u.  Kennebec  Bank,  9  Id.  155  ;  Blanchard  v.  Hil- 
liard,  11  Id.  85  ;  Pierce  v.  Butler,  14  Id.  303  ;  Whitnell  v.  John- 
son, 17  Id.  449  ;  13  Peters's  S.  C.  Rep.  89 ;  Clayton  v.  Gregson, 
30  E.  C.  L.  R.  400 ;  s.  c.  4  N.  &  M.  602 ;  s.  c.  31  E.  C.  L.  R. 
342  ;  s.  c.  5  A.  &  E.  302 ;  Loring  v.  Gordon,  5  Pick.  15  ;  Birch 
v.  Depeyster,  2  E.  C.  L.  R.  359 ;  Cutter  v.  Powell,  6  T.  R.  320 ; 

2  Bing.  N.  C.  668 ;  29  E.  C.  L.  R.  452 ;  15  Wend.  561 ;  2  M.  & 
R.  85 ;  2  Shepley  185 ;  20  Pick.  150. 

Mr.  J.  H.  Ingersoll,  on  the  same  side,  cited  Page  v.  Bank  of 
Alexandria,  7  Wheat.  35 ;  Mandeville  v.  Welsh,  5  Id.  277 ;  Mus- 
grave  v.  Gibbs,  1  Dall.  237  ;  Gallagher  v.  Roberts,  2  Wash.  C.  C 
Rep.  191 ;  Brown  v.  Jenkins,  Id.  24 ;  Commercial  Bank  v.  Clapier, 

3  Rawle  338 ;  Molierre  u.  Penn.  Ins.  Co.,  5  Id.  347  ;  McCulloh  v. 
Girard,  4  Wash.  C.  C.  Rep.   289 ;  Cortelyou  v.  Lunsing,  2   Caines 
202  ;  Armine  v.  Spencer,  4  Wend.  407  ;  Jackson  v.  Parkhurst,  Id. 
369 ;  Brewster  v.  Countryman,  12  Id.  446  ;  Parker  v.  Hook,  16 
S.  &  R.  327  ;  Halsey  v.  Whitney*  4  Mason  206  ;  Gordon  v.  Cooley, 
1  Sumn.  527. 

Mr.  F.  W.  ffubbell,  replied. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.— On  the  24th  of  September  1832,  Charles  S.  Peas- 
lee,  John  C.  Sims  and  William  F.  Burkhart  made  an  assignment 
for  the  benefit  of  their  creditors,  to  Mr.  Perkins,  the  defendant,  in 
trust  to  pay — 

Class  1.  All  borrowed  money  loaned  to  the  said  firm  of  Peaslee, 
Sims  &  Co.,  and  for  which  neither  the  bond  or  note  of  the  said  firm 
is  now  held. 

Class  2.  All  and  every  the  sum  and  sums  of  money  borrowed  by 
the  said  firm  from  individuals  or  firms,  from  which  either  the  bond 
or  promissory  note  of  the  said  parties  of  the  first  part  have  been 
given,  and  fully  to  indemnify  and  save  harmless  all  and  every  indi- 
vidual and  firm  of  and  from  all  loss  for  or  by  reason  of  any  promis- 
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sory  note,  draft,  or  bill  of  exchange,  drawn,  endorsed,  or  accepted, 
or  signed  by  him  or  them  for  the  accommodation  of  the  parties  of 
the  first  part  (the  parties  of  the  first  part  were  Peaslee,  Sims  &  Co.). 
Class  3.  The  remaining  debts  and  claims  against  Peaslee, 
Sims  &  Co. 


*10S1  1832,  Peaslee,  Sims  &  Co.  had  sold  goods  to 

J  Jones  &  Truesdell,  of  Wheeling,  to  about  twelve  thousand 
dollars,  advanced  about  five  thousand  dollars,  and  were  liable  on 
acceptances  to  about  twenty-four  thousand  dollars.  The  house  at 
Wheeling  having  stopped,  Peaslee,  Sims  &  Co.  felt  themselves 
under  great  difficulties,  and  proposed  to  assign.  The  father  of 
William  Burkhart,  and  Hacker,  Brown  &  Co.,  proposed  each  to 
advance  them  twelve  thousand  dollars  ;  and  as  they  were  largely 
indebted  to  Hacker,  Brown  &  Co.,  for  goods  sold  them,  the  latter 
proposed  to  give  them  an  extension  of  credit.  The  amount  of 
goods  sold  was  from  fifty  to  sixty  thousand  dollars,  for  all  of  which 
they  held  the  notes  of  Peaslee,  Sims  &  Co.,  payable  at  different 
times.  William  Burkhart  and  Charles  S.  Peaslee  were  both  ex- 
amined, and  stated  what  was  agreed  on  and  what  was  done  under 
the  agreement.  The  difference  between  their  accounts  of  the  mat- 
ter is  only  verbal,  in  substance  they  agree.  This  testimony  was 
as  follows  : 

"  The  plaintiffs  were  perfectly  aware  of  our  situation.  They 
and  we  thought  it  advisable  for  them  to  renew  these  notes,  that  our 
difficulties  might  not  be  known,  as  we  had  a  prospect  of  getting 
through  and  maintaining  our  credit  ;  and  they  agreed  to  renew  these 
notes  in  this  way  that  it  might  not  be  known.  In  the  mode  adopted 
there  is  nothing  peculiar.  It  was  an  extension  of  credit.  The 
notes  were  renewed  by  taking  to  Hacker,  Brown  &  Co.,  a  new  note 
for  the  amount  we  wished  renewed  ;  we  paid  on  a  note  falling  due 
as  much  as  we  could  ;  the  new  note  and  interest  was  for  the  balance 
and  was  given  to  them,  and  they  gave  us  a  check  for  the  amount  of 
such  note.  The  check  was  taken  to  the  bank  where  Hacker,  Brown 
&  Co.  kept  their  money,  and  we  drew  the  amount  and  with  that 
and  what  we  could  pay,  lifted  the  old  note.  The  money  was  taken 
to  the  bank  where  the  plaintiffs  kept  their  account,  and  not  where 
we  kept  our  account  ;  we  invariably  took  the  money  itself  to  the 
bank  where  the  notes  were.  The  new  notes  are  for  the  balance  of 
the  old  notes  ;  the  present  notes  are  the  lowest  amount  of  notes  ; 
the  day  after  this  took  place,  the  plaintiffs  stood  better  than  they 
stood  before,  in  this,  that  we  owed  them  so  much  less  as  the  differ- 
ence between  the  respective  amounts  of  the  old  and  new  notes. 
The  money  was  passed  to  the  credit  of  the  plaintiffs  ;  the  new  note 
had  nothing  to  do  with  the  bank  transaction.  I  do  not  know  that 
the  bank  knew  of  the  notes  being  renewed.  The  course  is  that 
the  money  is  passed  to  the  credit  of  the  note  in  bank.  They  were 
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not  out  of  pocket  longer  than  to  go  from  one  bank  to  the  other. 
The  arrangement  between  us  was  that  the  notes  should  be  renewed. 
There  was  no  arrangement  that  they  should  lend  us  money." 
Again,  the  witness  says :  "  There  were  some  of  these  notes  that  I 
believe  were  settled  at  the  plaintiffs'  counting-house ;"  and  as  to 
these,  it  seems  conceded,  the  plaintiffs  have  no  claim  to  come  in  as 
for  money  lent.  The  allegation  is,  that  in  the  mode  which  was 
adopted  *expressly  that  it  might  not  be  known  what  was  r*-iAq 
going  on,  Hacker,  Brown  &  Co.  gave  to  Peaslee,  Sims  &  Co.  ^ 
money  or  a  check  to  receive  money  and  carry  it  to  bank  and  pay 
it  in  for  the  use  of  Hacker,  Brown  &  Co.,  and  this  they  wish  to 
call,  and  wish  the  court  to  say,  is  money  lent  by  them,  and  bor- 
rowed by  Peaslee,  Sims  &  Co.  Where  a  man  borrows  money,  it  is 
his  own,  and  he  may  use  it  for  a  purpose  before  arranged  in  his 
own  mind,  or  for  some  other  purpose.  When  money  or  a  check  to 
receive  money  is  to  be  carried  to  a  particular  bank,  and  paid  in  to 
the  credit  of  the  man  who  handed  the  money,  or  gave  the  check, 
there  is  no  lending  money  or  borrowing  money  in  the  case — it  is 
merely  placing  confidence  in  the  man  that  he  will  do  with  the 
money  or  check  what  was  intended  by  him  who  intrusted  him  ;  if 
he  does  any  thing  else  with  it  he  is  guilty  of  a  fraud,  or,  under 
some  circumstances  of  preconceived  intention  to  violate  trust,  and 
use  the  money,  may  be  guilty  of  larceny. 

Generally  it  is,  as  between  creditor  and  debtor,  immaterial 
whether  a  note  was  given  for  money  lent,  or  for  goods  sold.  But 
in  case  of  assignment,  it  has  become  usual  to  direct  payment  of  the 
fund,  so  as  to  prefer  debts  contracted  in  one  mode  from  those  con- 
tracted in  another  mode :  and  in  the  case  before  us  three  different 
grades  are  marked. 

We  had  some  learning  and  notice  of  the  terms  in  old  declara- 
tions and  pleas ;  and  not  a  few  cases,  in  some  of  which  the  new 
note  was  an  extinguishment  of  the  old  note ;  and  in  some  it  was 
held  not  to  extinguish  the  present  debt  or  note.  The  result  of  all 
the  cases  in  our  own  court,  and  perhaps  in  all,  is,  that  it  depends 
on  the  intention  of  the  parties ;  and  if  that  intention  can  be  ascer- 
tained, it  decides  whether  it  is  or  is  not  the  extinction  of  the  old, 
or  creating  a  new  debt.  Such  is  the  decision  in  Slaymaker  v.  Gun- 
daker's  Ex'rs,  10  S.  &  R.  82 ;  and  in  15  S.  &  R.  183,  the  very 
point  came  up,  and  though  it  is  stated  by  the  late  chief  justice,  that 
"  a  new  note,  without  any  new  consideration,  given  by  the  same 
parties,  will  generally  be  considered  as  the  same  debt,  yet  it  is  error 
to  decide  it  as  a  point  of  law ;  that  whether  it  is  a  continuance  of 
the  old,  or  creating  a  new,  must  be  left  to  the  jury."1  In  this  case, 
the  partners,  Peaslee  and  Burkhart,  were  examined,  one  by  the 
plaintiffs,  and  one  by  the  defendant ;  and  there  is  no  discrepance. 

1  See  post,  *537. 
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We  have  thus  positive  proof  that  the  offer  of  Hacker,  Brown  <fc  Co. 
was  to  extend  the  time  of  payment  on  the  notes  for  goods  sold,  that 
there  was  never  at  any  time  any  mention  of  a  loan  on  the  one  side, 
or  borrowing  on  the  other,  so  far  as  respected  these  notes,  or  the 
renewal  of  them.  That  the  understanding  was,  that  the  money  or 
checks  were  given  to  Peaslee,  Sims  &  Co.,  as  a  mode  of  extending 
the  credit ;  and  it  was  part  of  the  understanding,  that  this  was  not 
to  be  known. 

Hacker,  Brown  &  Co.  understood  perfectly  the  difference  between 
a  debt  for  goods  sold,  and  one  for  money  lent.     About  the  time  of 
*1101    *tQis  arrangement  they  drew  up  a  judgment  bond,  and  pre- 
^    sented  it  for  signature  to  Peaslee,  Sims  &  Co.,  who  executed 
it,  and  Hacker,  Brown  &  Co.  gave  a  receipt,  stating  the  receipt  of 
the  said  bond  as  security  for  the  repayment  of  twelve  thousand 
three    hundred  and  thirty-seven   dollars  and   twenty- nine  cents, 
"  which  we  have  agreed  to  loan  them  ;  and  for  the  payment  of  two 
notes  we  have  lent  them  ;  one  for  three  thousand  four  hundred  and 
ninety-two  dollars    and    twenty-eight  cents,    due  the  23d  of  this 
month,  and  one  for  eight  thousand   two  hundred  and  ninety-eight 
dollars  and  fifteen  cents,  due  on  the  17th  of  7th  month  next ;  if 
Peaslee,  Sims  &  Co.  pay  the  above  sums,  with  interest,  the  above 
bond  and  judgment  are  to  be  given  up :"  thus  showing  a  clear  dis- 
tinction, understood  by  themselves,  between  a  debt  for  money,  or 
notes  loaned,  and  a  debt  for  goods  sold.     Their  debt  for  goods  sold 
amounted,  then,  to  fifty  or  sixty  thousand  dollars ;  and  in  conse- 
quence of  this  arrangement  was  in  six  months  reduced  to  about 
nine  thousand  dollars.     The  assignees,  Peaslee,  Sims  &  Co.,  also 
well  understood  and  correctly  expressed  themselves.     "  1st  class, 
all  borrowed  money  loaned  to  us,  for  which  no  bond  or  note  was 
given,  or  is  held ;  2d,  all  sums  borrowed  by  us  for  which  a  note  or 
bond  is  held  ;  and  to  save  harmless,  &c.,  every  drawer,  or  endorser, 
or  acceptor  of  a  note,  draft  or  bill  for  our  accommodation  ;  3,  all 
other  debts  and  claims  against  us."     Now  from  this  it  appears  that 
each  party  understood  the  terms  borrow  and  lend ;  and  each  used 
them  about  the  same  time  in  the  instruments  which  each  drew  up ; 
and  used  them  in  the  same  sense ;  and  each  seemed  to  think  that 
in   case  of  inability  to  pay  all,  a  distinction  ought  to   be  made. 
There  was  then  no  mistake  as  to  these  terms ;  and  it  would  be 
misspent  time  and  labor  to  define  what  everybody  understands. 
The  proposal  by  Hacker.  Brown  &  Co.,  and  agreed  to  and  accepted 
by  Peaslee,  Sims  &  Co.,  was,  that  the  former  should  grant  an  exten- 
sion of  -time  of  payment,  on  the  notes  for  goods  sold ;  but  as  these 
notes,  or  some  of  them,  were  in  bank,  either  discounted,  or  placed 
there  for  collection,  they  must  be  renewed  or  paid  when  due,  or  a 
protest  and  stoppage  of  Peaslee,  Sims  &  Co.,  would  ensue.     This 
would  be  contrary  to  the  wishes  and  to  the  interest  of  both  parties, 
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or  of  the  creditor  party,  at  least ;  for  they  were  to  receive  at  the 
renewal  of  each  note  as  much  as  Peaslee,  Sims  &  Co.  could  pay  ; 
and   did  receive  it.     Where  the  note  was  not  in  bank,  the  debtors 
paid  as  much  as  they  could,  and  gave  a  new  note  for  the  balance  ; 
and  this  is  not  denied  to  be  an  extension  of  credit.     Now  the  only 
difference  between  these  cases  and  those  w-here  the  notes  were  in 
bank,  arose  from  that  part  of  the  agreement  which  provided  that 
what  was  doing  between  these  parties  should  not  be  known ;  and 
what  was  done,  in  the  form  in  which  it  was  done,  was  calculated  to 
effect  that  purpose.     If  Hacker,  Brown  &  Co.  had  themselves  gone 
to  the  bank  and   withdrawn  the  note  due,  and  on  receiving  on  it 
what  the  others  could  pay,  cancelled  *or  given  up  the  old   r*iii 
note,  and  taken  a  new  note  for  what  was  unpaid,  there  could   L 
have  been  no  allegation  that  they  loaned,  or  that  the  others  bor- 
rowed ;  but  this  might  have  injured  the  credit  of  Peaslee,  Sims  & 
Co.,  and  might  have  prevented  their  going  on.     To  keep  up  appear- 
ances, the  plan  of  entrusting  them  to  carry  a  check  for  the  amount 
of  the  new  note  to  one  bank,  and  receive  the  money  and  pay  it  into 
another  bank  to  the  credit  of  Hacker,  Brown  &  Co.,  was  adopted; 
but  the  money  thus  received  at  one  bank,  and  carried  to  another, 
never  was  the  money  of  Peaslee,  Sims  &  Co.  for  one  moment — 
was  never  agreed  or  understood  by  either  party  to  be  so ;  it  was  as 
much  the  property  of  Hacker,  Brown  &  Co.  while  in  the  hands  of 
Mr.  Peaslee  in  carrying  it  from  one  bank  to  another,  as  it  was  after 
he  paid  it  into  bank,  as  agreed  and  directed.     Peaslee  had  more 
power  over  it  while  in  his  own  hands  than  after  he  paid  it  into  bank, 
but  he  had  no  more  right  to  it  before   he  paid  it  in   than  after. 
There  was  then  no  lending  of  money  by  the  one  party,  or  borrow- 
ing by  the  other  in  the  renewal  of  these  notes  ;  and  the  plaintiffs 
cannot  sustain  their  claim.     I  never  much  liked  the  practice,  which 
I  believe  is   peculiar  to  this  city,  of  leaving  facts  and  law  to  be 
decided  by  the  court.     I  have  always  believed,  and  still  believe  a 
jury  more  competent  to  find  facts,  and  draw  inferences  from  facts, 
than  the  court,  because  they  understand  the  common  business  and 
common  contracts  in  life  better,  at  all  events,  than  I  do ;  and  unless 
where  the  matter  was  to  come  before  other  judges  than  me,  or 
other  judges  with  me,  I  would  never  take  up  a  case  in  that  way. 
But  where  all  the  testimony  is  the  same,  and  proves  the  same  con- 
tract, and  the  same  object  in  view  of  each  party  to  the  contract, 
there  can  be  little  difficulty  ;  for  a  jury  must  believe  it,  except  it 
proves  something  impossible,  or  for  some  reason  incredible.     Here 
the  proof  is   full  and  clear  that  the  agreement  was  to  extend  the 
credit  to  Peaslee,  Sims  &  Co.  on  the  notes  for  goods  sold :  that  the 
arrangement  was  not  to  be  known  to  the  other  creditors :  that  noth- 
ing was  at  any  time  said  about  lending  by  the  one,  or  borrowing 
by  the  other:  that  by  the  agreement  of  the  parties  the  extension 
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of  credit  was  to  be  given  by  the  debtors  paying  as  each  note  fell 
due  as  much  as  they  could,  and  giving  a  new  note  for  the  balance ; 
and  that  the  checks  or  money  given,  to  lift  the  note  then  due  was 
no  loan,  but  simply  intrusting  one  of  the  debtor  firm  to  receive 
money  at  one  bank,  and  instantly  pay  it  into  another  bank  to  the 
credit  of  the  creditor  firm,  which  drew  the  check.  This  dispute  is 
not  between  Hacker,  Brown  &  Co.  and  Peaslee,  Sims  &  Co.,  but 
between  the  former  and  the  other  creditors.  The  assignee  thought 
he  could  not  pay  these  notes  for  goods  sold  as  in  the  second 
class  ;  and  the  plaintiffs  insisted  it  was  money  lent  by  them :  we 
believe  it  was  not :  and  that  the  agreement  and  intention  of  the 
parties  precludes  us  from  so  considering  it. 

Much  was  said  on  the  effect  of  giving  up  the  old  note  when  part 

*1121  *was  Pa^  an(^  a  new  one  given  f°r  tne  balance.  It  may  be 
"J  a  circumstance  in  weighing  a  doubtful  case.  A  bank  some- 
times extends  credit  by  accepting  a  new  note  for  the  whole  or  part 
of  one  due.  The  books  show  whether  the  new  note  was  a  renewal 
of  the  old  note  or  a  new  loan  by  the  bank.  But  in  a  case  where  it 
was  an  extension  of  credit  on  a  note  in  bank,  and  it  was  not  intended 
that  the  bank  should  know  that  it  was  not  paid  in  full,  by  cash ; 
and  the  bank  did  not  know  that  the  new  note  was  for  part  of  the 
old  debt,  it  was  most  prudent  to  take  home  the  old  note  when  part 
paid,  and  a  new  one  given  for  the  balance  :  and  if  such  was  the 
agreement,  and  this  was  done  in  pursuance  of  the  agreement,  and 
the  proof  is  full  to  that  effect,  it  leaves  nothing  to  conjecture  or 
presumption. 

Judgment  for  the  defendant. 

Cited  by  Counsel,  post  537  ;  6  W.  &  S.  309 ;  4  Barr  494  ;  8  Casey  396 ;  10 
P.  F.  Smith  477  ;  ||  10  W.  N.  C.  206.  || 

||  Referred  to.  as  to  a  renewal  of  a  note  not  being  payment,  between  the 
parties,  unless  so  intended  :  Shrewsbury  Institution's  Appeal,  13  Norris  312, 
s.  c.  9  W.  N.  C.  167. 


[PHILADELPHIA,  JANUARY  11,  1840.] 

Romig  against  Erdman. 

IN    ERROR. 

A.,  having  a  fund  in  his  hands  as  an  executor,  the  interest  of  which  was 
payable  to  the  widow  of  the  testator  during  her  life,  and  the  principal  to  be 
divided  among  the  children  of  the  testator  after  her  death,  became  bound,  in 
1816,  in  a  bond  as  surety  for  B.,  one  of  the  children.  In  1821,  B.  assigned 
his  share  of  the  fund  to  C.  for  a  valuable  consideration,  and  shortly  after- 
wards became  insolvent.  In  1824,  A.  paid  the  amount  of  the  bond  to  the 
obligee.  In  1838  the  widow  died:  Held,  that  A.  had  a  right  to  avail  him- 
self of  the  payment  of  the  bond  as  an  equitable  defence  against  the  claim  of 
C.  as  assignee  of  the  legacy  ;  and  that  this  right  was  not  affected  by  th« 
statute  of  limitations. 
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THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Lehigh  County. 

Jacob  Erdman  brought  an  action  in  that  court  against  John 
Romig ;  in  which  a  case  was  stated  for  the  opinion  of  the  court, 
setting  forth  the  following  facts  : 

On  the  17th  of  April  1797,  Adam  Romig  made  his  last  will  and 
testament,  which  was  proved  on  the  2d  of  October  1798,  and  con- 
tained, among  other  provisions,  the  following  : 

*"  And  I  do  hereby  order  and  direct  that  my  executors  r*iio 
hereinafter  to  be  mentioned,  do  take  and  set  apart  out  of  and  *- 
from  my  estate  the  sum  of  three  hundred  pounds,  lawful  money  of 
Pennsylvania,  and  put  the  same  out  on  lawful  interest,  on  good 
security,  and  do  pay  the  interest  thereof  yearly  and  every  year  to 
my  wife  Elizabeth  during  all  the  term  and  time  of  her  natural  life," 
&c.  And  on  her  death  he  directed  that  this  sum  should  form  part 
of  the  residue  of  his  estate,  which  he  divided  among  his  children, 
in  certain  proportions ;  and  he  appointed  Adam  Romig  and  John 
Romig  executors.  After  the  probate  of  the  will,  by  a  family 
arrangement  the  interest  of  the  additional  sum  of  twelve  hundred 
dollars  was  given  to  the  widow,  in  lieu  of  certain  other  provisions 
made  for  her  in  the  will ;  which  sum,  together  with  the  eight  hun- 
dred dollars  mentioned  in  the  will,  were  set  apart  for  the  use  of 
the  widow  for  life,  and  at  her  decease  to  be  distributed  agreeably  to 
the  directions  of  the  will. 

The  testator  left  fourteen  children,  seven  sons  and  seven  daugh- 
ters, surviving  him.  Jacob,  one  of  the  sons,  died  unmarried  and 
in  his  minority.  On  the  24th  of  July  1838,  the  widow  of  the 
testator  died.  Adam  Romig,  one  of  the  executors,  has  been  dead 
several  years,  and  his  estate  is  insolvent. 

John  Romig,  the  other  executor,  yet  survives,  and  has  in  his 
hands  fourteen  hundred  and  sixty-six  dollars  and  sixty-seven  cents 
of  the  two  thousand  dollars  set  apart  for  the  use  of  the  widow,  to 
be  distributed  to  those  legally  entitled  to  the  same,  under  the  will. 
On  the  21st  of  February,  1821,  Jacob  Erdman,  the  plaintiff,  ob- 
tained from  Daniel  Romig,  one  of  the  sons  of  the  testator,  the  fol- 
lowing assignment,  under  seal.  "  Know  all  men  by  these  presents, 
that  I,  Daniel  Romig,  of  Durham  township,  in  the  county  of  Bucks, 
in  the  Commonwealth  of  Pennsylvania,  miller,  for  and  in  considera- 
tion of  the  sum  of  one  hundred  and  twenty-seven  dollars  and  sixty- 
five  cents,  lawful  money  of  the  United  States,  to  me  in  hand  paid 
by  Jacob  Erdman,  of  Upper  Saucon  township,  in  the  county  of 
Lehigh,  and  in  the  Commonwealth  of  Pennsylvania,  at  and  before 
the  ensealing  and  delivery  hereof,  the  receipt  whereof  is  hereby 
acknowledged,  have  sold,  assigned,  transferred  and  set  over,  and  by 
these  presents  do  sell,  assign,  transfer  and  set  over  unto  the  said 
Jacob  Erdman,  his  executors  and  administrators,  all  such  sum  and 
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sums  of  money,  shares  or  portions,  legacies  and  bequests  as  are 
given  and  bequeathed,  to  me,  or  by  any  ways  or  means  coming  to 
me,  after  the  decease  of  my  mother,  Elizabeth  Romig,  agreeably  to 
the  last  will  and  testament  of  my  father,  Adam  Romig,  late  of 
Upper  Saucon  township,  then  in  the  county  of  Northampton,  and 
now  in  the  county  of  Lehigh  aforesaid,  miller,  deceased.  To  have 
and  to  hold  the  same  to  him,  the  said  Jacob  Erdman,  his  executors, 
administrators  and  assigns,  to  his  and  their  own  proper  use  and 
behoof  forever,"  &c.,  &c. 

*1141        *  Under  this  assignment  the  plaintiff  claims  the  share  of 
J   the  said  Daniel  Romig  in  the  said  sum  of  fourteen  hundred 
and  sixty-six  dollars  and  sixty-seven  cents. 

The  payment  of  the  share  of  Daniel  Romig  to  the  plaintiff  is 
resisted  by  the  said  John  Romig,  because,  on  the  27th  of  November 
1816,  he  became  bound  in  a  bond  with  Daniel  Romig  to  one  Jacob 
Werst  for  the  debt  of  the  said  Daniel,  in  the  penalty  of  one  hun- 
dred and  thirty-two  dollars  and  forty  cents,  conditioned  for  the 
payment  of  sixty-six  dollars  and  twenty  cents,  in  one  year,  with 
interest. 

By  different  endorsements  on  the  same  bond,  the  interest  appears 
to  have  been  paid  up  to  November  27th  1822 :  there  are  besides 
the  following  endorsements. 

"  1823.  August  23.  Received  from  John  Romig  on  this  bond  the 
sum  of  fifty  dollars.  (Signed)  JACOB  WERST." 

u  Received,  June  15th  1822,  of  John  Fackenthal,  one  of  the 
assignees  of  Daniel  Romig,  twelve  dollars  and  eighty  cents  on 
the  within  bond,  it  being  for  the  dividend  at  nineteen  cents  to 
the  dollar." 

"  1824.  January  16.  I,  Jacob  Werst,  received  the  back-standing 
money  of  the  bond  from  John  Romig :  so  that  what  I  did  receive 
from  John  Romig  on  the  bond  and  interest  make  the  sum  of  sixty- 
seven  dollars  and  twenty-three  cents  received  my  me. — $67.23. 
(Signed)  JACOB  WERST." 

If  under  the  foregoing  facts  the  said  Jacob  Erdman  is  entitled  to 
receive  the  share  of  the  said  Daniel  Romig,  then  judgment  to  be 
entered  for  the  plaintiff,  the  amount  to  be  ascertained  by  the  parties; 
otherwise  for  the  defendants.  All  the  papers  referred  to  are  made 
part  of  the  case. 

The  facts  to  be  considered  in  the  nature  of  a  special  verdict ; 
either  party  being  entitled  to  take  out  a  writ  of  error." 

After  argument,  the  Court  of  Common  Pleas  gave  judgment 
upon  this  case  in  favor  of  the  plaintiff.  The  following  is  the  sub- 
stance of  the  opinion  pronounced  by  Judge  Banks,  on  the  9th  of 
May  1839. 
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"The  liability  of  the  defendant  is  as  executor  of  Adam  Romig. 
The  claim  he  wishes  to  default  is  not  against  his  testator,  but 
against  Daniel  Romig.  It  could  not  be  declared  on  as  the  debt  of 
his  testator,  and  cannot  be  pleaded  as  such  in  this  suit.  It  is  the 
private  debt  of  the  defendant,  who  is  executor.  According  to  the 
authority  of  the  case  of  Potter  u.  Burd,  4  Watts  18,  the  defend- 
ant's claim  cannot  be  used  as  a  defence  to  the  plaintiff's  claim. 
That  case  lays  down  the  broad  principle  that  an  administrator  can- 
not acquire  a  right  by  purchase  or  otherwise  to  a  claim  against  a 
person  who  has  *a  debt  against  the  estate  he  represents,  and  I-*-. .,  - 
use  it  as  a  set-off.  This  would  apply  to  executors.  That  L 
case  rules  the  present.  There  are  other  points  in  the  case  equally 
decisive  against  the  defendant,  in  my  opinion.  The  authority 
cited  however  is  sufficient." 

This  writ  of  error  was  then  taken  by  the  defendant;  and  on  the 
return  of  the  record  the  following  errors  were  assigned : 

1.  The  court  erred  in  not  giving  judgment  for  the  defendant. 

2.  The  court  erred  in  considering  the  liability  of  the  defendant 
to  be  as  executor  of  Adam  Romig;  whereas  the  case  shows  that 
it  was  a  personal  liability  to  Daniel  Romig  for  a  legacy  bequeathed 
to  him  by  the  said  Adam  Romig;  and  the  counter  claim  of  John 
Romig,  against  the  said  Daniel  Romig  should  have  been  .allowed, 
either  by  way  of  defalcation,  or  as  an  equitable  defence. 

3.  The  assignment  of  the  legacy  to  the  plaintiff  below  was  not 
in  the  way  of  the  defence,  because  there  was  no  notice  to  the  defend- 
ant below  of  such  assignment  before  he  had  paid  off  the  bond,  and 
because  the  liability  for  Daniel  Romig  was  incurred  by  John  Romig 
long  before  the  assignment  to  the  plaintiff  below,  of  the  legacy. 

Mr.  T.  I.  Wharton,  for  the  plaintiff  in  error  argued — 

1.  That  the  debt  due  by  Daniel  Romig,  the  legatee,  to  the  defend- 
ant, was  not  barred  by  the  statute  of  limitations ;  and  cited  upon 
this  point,  Dorsheimer  v.  Bucher,  7  S.  &  R.  9  ;  Greiner's  Estate, 
2  Watts  416 ;  Cole  v.  Saxby,  3  Esp.  160 ;  Robinson  v.  Wilson,  2 
Madd.  Ch.  435 ;  Parson  v.  Priddock,  2  Vern.  608. 

2.  That  the  defendant  had  a  right  to  set  off  the  amount  of  this 
debt  against  the  claim  of  the  plaintiff,  or  to  avail  himself  of  it  aa 
an  equitable  defence :     Wolf  v.  Beates,  6  S.  &  R.  244 ;  Wahl  v. 
Hewes,  5  Id.   469 ;    Stewart  v.   Coulter,  12  Id.    447 ;    Lewis  v. 
Culbertson,  11  Id.  48  ;  Morrow  v.  Brenizer,  2  Rawle  185 ;  Bixler 
v.  Kunkle,  17  S.  &  R.   298;    Foulk  v.  Brown,  2  Watts  213; 
McCulloh  v.  Sample,  1  P.  &  W.  424 ;  Kline  u.  Guthart,  2  Id.  494; 
Masterson  u.  Masterson,  5  Rawle  137  ;  Krause  v.  Beitel,  3  Id.  199; 
Frantz  v.  Brown,  1  P.  &  W.  257 ;  Dobson  v  Lockhart,  5  Term 
Rep.  133. 
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Mr.  Brooke,  for  the  defendant  in  error — 

1.  The  bond  in  which  the  defendant  below  was  surety  became  due 
in  1817,  and  must  be  presumed  to  have  been  paid  in  1837.     The 
remedy  of  the  surety  is  by  an  action  of  assumpsit ;  and  he  cannot 
stand  in  the  shoes  of  the  obligee  as  a  specialty  creditor :    Walter  v. 
Walter,  1  Whart.  299. 

2.  Debts  cannot  be  set  off,  unless  due  in  the  same  right :  Dar- 


*116] 


rach  *».  Hay,  2  Yeates  208.     The  case  of  Potter  v.  Burd, 
4  Watts  15,  is  in  point,  and  conclusive. 


The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  principle  determined  in  Darrach's  Execu- 
tors v.  Hay,  and  in  Potter  v.  Burd,  4  Watts  15,  that  an  executor 
or  administrator  cannot  purchase  in  a  claim  against  the  estate  he 
represents,  and  set  it  off  in  a  suit  against  him  for  a  claim  upon  his 
testator  or  intestate,  is  certainly  a  correct  one ;  but  the  present 
case  does  not  seem  to  be  one  in  which  it  is  applicable.  The  execu- 
tor here  has  not  purchased  in  any  outstanding  claim  by  a  third 
person  against  the  estate  which  he  now  attempts  to  set  off  against 
the  legacy  demanded.  The  ground  he  takes  is,  that  while  the 
money  bequeathed  was  in  his  hands  debitum  in  prassenti,  to  the 
legatee  though  solvendum  in  future,  he,  at  the  instance  of  the  legatee 
himself,  became  his  surety  in  a  bond  to  a  third  person,  which  bond 
he  subsequently  paid  as  such  surety;  the  time  of  becoming  surety 
being  previous  to  the  assignment  by  the  legatee  to  the  plaintiff, 
though  the  payment  was  subsequent.  And  the  question  is,  whether 
this  is  not  such  an  equitable  payment  as  enables  him  to  defalk  the 
amount  from  the  legacy  demanded  ;  not,  in  the  words  of  Chief  Jus- 
tice Gibson,  in  Krause  v.  Beitel,  3  Rawle  204,  as  a  set-off,  but  as  a 
defence  that  would  be  made  available  by  a  chancellor.  And  I  am 
of  opinion  that  it  is.  In  Krause  v.  Beitel  exactly  the  same  thing 
was  done.  One  of  the  defendants  had  paid  a  debt  for  the  insolvent 
before  his  discharge,  and  was  sued  for  another  debt  which  he  after- 
wards was  compelled  to  pay ;  and  in  a  suit  by  the  insolvent's 
assignees  he  was  allowed  to  defalk  them.  In  Baughman  v.  Divler, 
3  Yeates  9,  a  legatee  purchased  goods  of  the  executors,  and  after- 
wards assigned  his  legacy;  and  they  insisted  on  retaining  the 
amount  of  the  sale,  against  the  assignee ;  and  it  was  held  that  if 
credit  was  given  him  on  that  ground,  and  was  so  understood,  the 
amount  of  the  goods  would  be  an  actual  payment  pro  tanto.  A 
surety  is  more  favored  in  equity  than  a  vendor.  A  surety  is  con- 
sidered as  having  a  right  to  all  securities  and  means  of  payment  in 
the  power  of  his  principal ;  and  it  would  be  presumed  that  the 
executor  became  surety  on  the  faith  of  money  in  his  hands,  and  is 
therefore  entitled  to  retain  it  against  the  legatee  himself,  or  one 
taking  it  by  assignment  from  him  ;  for  such  person  takes  it  as  an 
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ordinary  chose  in  action,  not  negotiable,  and  therefore  liable  to  all 
equities  existing  at  the  time  of  the  assignment.  I  am  therefore  of 
opinion  that  the  court  below  erred  in  holding  that  the  defendant's 
claim  as  surety  could  not  be  admitted  as  evidence  of  a  defence  that 
might  be  available  in  the  suit. 

But  the  plaintiff  has  objected  here,  that  even  if  the  defendant's 
payments  are  admissible  as  a  defalcation,  yet  his  claim  is  barred  by 
the  statute  of  limitations,  because  they  were  made  more  than  six 
*years  before  the  institution  of  this  suit.  It  is  however  r^-i-iy 
answered,  and  I  think  satisfactorily,  that  the  defendant  *• 
claims  by  way  of  retainer,  as  executor,  of  moneys  in  his  own  hands, 
which  he  might  apply  to  the  payment  of  himself  at  the  time  the 
transaction  occurred,  without  being  under  the  necessity  of  institut- 
ing a  suit  against  the  legatee  for  money  paid  and  expended  to  his 
use  as  surety  in  the  bond.  This  application  he  would  not  be  com- 
pellable  to  make  ;  but  he  certainly  might  elect  to  do  it ;  and  in  the 
absence  of  evidence  to  the  contrary,  the  defendant  ought  to  be  con- 
sidered as  having  done  so,  if  he  insists  on  it,  at  the  first  opportunity 
presented  of  making  his  election. 

Judgment  reversed,  and  judgment  for  the 
defendant,  on  the  case  stated. 

Cited  by  counsel,  9  Watts  180 ;  6  Ban-  39,  56  ;  11  Casey  333. 
||  Cited  by  the  Court  below,  Reed  ».  Marshall,  9  Norris  346.  |) 
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Yard  ley  and  another  against  Raub  and  another. 

IN   ERROR. 

By  a  settlement  made  in  anticipation  of  marriage,  the  personal  property 
of  a  woman  was  conveyed  to  trustees,  in  trust  after  the  marriage,  "  to  pay 
the  rents,  issues,  profits,  and  proceeds  of  the  same"  to  her,  to  her  sole  and 
separate  use  during  her  coverture,  and  if  she  should  survive  her  intended 
husband,  then  to  assign  the  same  to  her  absolutely  ;  with  a  power  of  appoints 
ment  by  will.  The  marriage  took  place,  and  some  years  afterwards,  the  hus- 
band took  a  lease  of  a  tavern  which  was  supplied  with  furniture  and  other 
necessary  and  suitable  articles  by  a  purchase  made  with  the  wife's  trust 
funds  in  the  name  of  the  trustees.  The  husband  and  wife  lived  together  in 
the  tavern,  the  business  of  which  was  conducted  by  him  for  about  five  years, 
when  the  goods  were  levied  upon  by  an  execution  issued  at  the  suit  of  a 
creditor  of  the  husband.  Held,  that  these  goods  were  not  liable  to  the  hus- 
band's creditors. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  County. 

This  was  an  action  of  trover  brought  by  William  Yardley  and 
James  Martin  against  Daniel  Raub  and  Richard  Brodhead,  Jr.,  to 
recover  the  value  of  certain  household  goods  and  furniture,  claimed 
by  the  plaintiffs  under  the  following  circumstances. 
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*1181  *^n  ^e  ^k  °^  ^une  1^21,  Sarah  Woolston  who  was 
'  possessed  of  personal  property  of  the  value  of  about  twenty- 
six  hundred  dollars,  being  about  to  marry  George  Atherton,  con- 
veyed by  deed  all  her  property  to  William  Yardley  and  James 
Martin,  upon  the  following  trusts : 

"  In  trust,  that  the  said  William  Yardley  and  James  Martin,  their 
heirs,  executors,  administrators  and  assigns,  shall  until  the  said 
marriage  takes  place,  pay  the  rents,  issues,  profits  and  proceeds 
of  the  same,  to  the  said  Sarah  Woolston,  and  from  and  imme- 
diately after  the  solemnization  of  the  said  marriage,  pay  the 
rents,  issues,  profits  and  proceeds  of  the  same,  to  the  said 
Sarah,  to  her  sole  and  separate  use  during  her  coverture,  and 
if  the  said  Sarah  shall  survive  the  said  George  Atherton,  then 
to  convey,  assign  and  transfer  the  same  to  the  said  Sarah, 
her  heirs,  executors,  administrators  and  assigns  forever.  And 
if  the  said  Sarah  shall  not  survive  the  said  George  Atherton, 
then  to  convey,  assign  and  transfer  the  same  to  such  person 
and  persons  and  for  such  estate  and  estates  as  she  the  said  Sarah 
shall  notwithstanding  her  coverture,  by  any  writing  under  her 
hand  and  seal,  executed  in  the  presence  of  two  witnesses  in  the 
nature  of  a  will  or  appointment,  or  otherwise,  from  time  to  time 
direct,  limit  or  appoint,  and  in  default  thereof,  then  to  convey, 
assign  and  transfer  the  same  to  the  right  heirs  and  legal  represen- 
tatives of  the  said  Sarah  their  heirs  and  assigns  forever ;  if  more 
than  one,  in  equal  parts  as  tenants  in  common  and  not  as  joint 
tenants ;  and  to  and  for  no  other  use,  intent  or  purpose  whatso- 
ever." 

This  instrument  was  recorded  in  Montgomery  county  on  the  2d 
of  April  1827,  and  in  Northampton  county  on  the  27th  of  June 
1834. 

The  marriage  took  place  shortly  after  the  date  of  the  settlement. 
The  parties  then  resided  in  Bucks  county.  They  afterwards 
removed  to  Montgomery  county ;  and  in  1830,  Atherton  took  a 
lease  of  a  tavern  at  Bethlehem  in  Northampton  county.  Various 
articles  of  furniture,  and  other  personal  property,  had  previously  to 
this,  been  purchased  with  the  wife's  separate  money  ;  and  at  the 
time  of  taking  the  lease  of  the  tavern,  furniture,  liquors,  and  other 
articles  suitable  and  necessary  for  a  tavern,  were  purchased  in  the 
name  of  the  trustees,  to  the  amount  of  about  two  thousand  dollars, 
and  placed  in  the  tavern,  the  business  of  which  was  carried  on  by 
George  Atherton,  until  the  month  of  August  1835,  when  the 
goods  were  levied  upon  by  the  sheriff  of  Northampton  by  virtue  of 
a  writ  of  fieri  facias  against  him  and  sold. 

This  action  was  then  brought  by  the  trustees  against  the 
sheriff. 

On  the  trial  before  Banks  (President),  on  the  28th  of  November 
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*1 837,  a  great  deal  of  evidence  was  given  on  both  sides,    r*iiq 
respecting  the  method  in  which  the  various  articles  of  fur-    L 
niture,  &c.,  were  acquired  and  the  sources  from  which  the  purchase- 
money  was  derived. 

The  learned  judge  charged  the  jury  in  substance  as  follows. 

"'  This  action  is  brought  by  the  plaintiffs,  as  trustees  of  the 
wife  of  George  Atherton,  under  a  marriage  settlement  made  by 
her  before  her  marriage,  with  the  knowledge  and  consent  of  said 
Atherton. 

"  From  the  evidence  it  would  appear,  that  she  had  an  estate  of 
about  $2600.  At  the  time  of  the  execution  of  her  deed  of  trust, 
her  estate  consisted  all  of  personal  property.  After  the  marriage, 
furniture,  goods,  liquors,  and  other  articles  suitable  and  necessary 
for  a  tavern  were  purchased,  amounting  to  twenty-five  hundred  and 
twenty-one  dollars  thirty-one  cents.  These  goods  were  selected 
and  purchased  under  the  examination  of  her  and  her  husband 
alone.  The  trustees  were  not  present  when  any  of  the  purchases 
were  made.  All  the  said  goods  were  paid  for  by  the  trustees.  The 
marriage  settlement  bears  date  the  16th  of  June  1821 :  the  mar- 
riage took  place  in  the  same  month  of  the  same  year,  but  after  its 
execution.  Atherton  took  a  lease  of  a  tavern  stand,  and  some 
lands,  on  the  31st  of  March  1830.  The  tavern  house  was  situate 
in  the  town  of  Bethlehem,  and  the  lands  were  near  to  it.  The 
lease  was  for  one  year,  and  to  commence  on  the  1st  of  April  1830. 
This  lease  was  to  Atherton,  and  in  his  own  name  and  for  his  own 
use.  Atherton  paid  the  rent,  farmed  the  lands,  and  conducted  and 
managed  the  tavern  in  hia  own  name,  and  received  the  produce  of 
the  farmed  lands,  and  the  profits  of  the  tavern.  The  goods  which 
were  paid  for  by  the  trustees,  were  purchased  about  the  time  this 
lease  was  taken,  and  were  used  in  and  about  the  tavern,  as  goods 
generally  are  about  a  public  house.  The  carriage  was  used  by  them 
both.  Some  of  these  goods  were  sold  by  the  sheriff,  and  have  been 
sufficiently  identified.  A  judgment  was  obtained  in  the  Court  of 
Common  Pleas  of  this  county  against  Atherton ;  and  the  goods  for 
which  this  suit  is  brought  were  levied  upon  and  sold  as  the  property 
of  George  Atherton,  in  1835,  he  having  continued  to  occupy  the 
house  and  lands  up  to  this  time,  as  I  have  already  stated.  The 
plaintiffs  by  their  endorsement  on  the  lease,  guaranteed  the  pay- 
ment of  the  rent,  for  and  on  behalf  of  Atherton.  This  suit  is 
brought  against  Raub,  who  was  the  sheriff  who  made  the  levy  and 
sale,  and  Brodhead  the  attorney,  who  had  charge  of  the  collection 
of  the  judgment,  and  who  was  present  superintending  and  direct- 
ing the  sale.  The  facts  proved  are  all  left  for  your  decision.  Do 
they  entitle  the  plaintiffs  to  recover?  There  is  not  much  contra- 
riety in  the  testimony.  You  will  not  I  presume  have  much  diffi- 
culty in  determining  the  facts ;  it  is  the  law  and  not  the  facts,  which 


119  SUPREME  COURT  [Dec.  Term, 

[Yardley  v.  Raub.] 

has  been  controverted.    By  the  terms  of  the  marriage  settlement,  the 
*  *trustees  neld  ^e  property,  and  were  to  pay  the  rents,  issues, 


1  201  ,  ,  , 

-•  profits,  and  proceeds  thereof  to  Mrs.  Atherton,  for  her  sole  and 
separate  use,  during  the  joint  lives  of  her  and  her  husband.  If  she  sur- 
vived her  husband,  then  they  were  to  release  the  trust  forever  to  her. 
If  she  died  during  the  life  of  her  husband,  they  were  in  that  case  to 
convey  the  same  as  she  might  direct;  and  if  no  disposition  of  the 
same  was  made  by  her,  then  they  were  to  convey  it  to  her  heirs. 
Atherton  and  his  wife  are  both  living  :  so  that  this  case  is  to  be 
determined  in  view  of  that  part  of  the  deed  only  which  secures  to 
the  wife  the  rents,  issues,  profits  and  proceeds  of  the  farm,  for  her 
sole  and  separate  use.  Marriage  settlements  executed  before  mar- 
riage, when  fairly  and  honestly  made,  are  legal  and  valid  ;  nor  does 
the  policy  of  the  law  require  that  they  should  be  adjudged  fraudu- 
lent. There  are  no  facts  proved  in  this  case  which  show  that  this 
settlement  was  fraudulent  when  made  ;  you  will  therefore  view  it  as 
a  valid,  binding  instrument.  Marriage  settlements  are  mostly  made 
out  of  caution  on  the  part  of  the  female  herself,  or  her  friends,  for 
the  purpose  of  guarding  her  estate  against  the  misfortunes,  unkind- 
ness  or  vices  of  the  husband.  By  this  means  a  subsistence  is 
secured  to  herself,  and  her  estate  after  her  death  to  her  offspring  or 
kindred.  This  is  a  lawful  object,  and  is  not  to  be  discountenanced. 
They  should  be  fully  and  fairly  enforced  so  as  to  realize  their  ob- 
jects. This  can  only  be  done  by  a  rigid  exaction  of  the  term  of 
the  trust  deed  from  the  parties,  on  the  part  of  the  court.  The  wife, 
even,  is  not  permitted  to  exercise  any  power  over  the  trust  pro- 
perty, but  what  is  reserved  to  her  by  the  terms  of  the  writing. 
This  alone  can  save  her  estate  from  the  undue  influence,  intermed- 
dling and  control  of  the  husband.  This  is  indeed  the  essential  pur- 
pose of  the  deed.  Courts  will  not  tolerate  that  this  intention  and 
purpose  when  duly  expressed  should  be  defeated.  Therefore  the 
wife  for  her  own  safety  is  herself  bound  and  limited  to  the  mode 
of  disposition  prescribed  by  the  deed  of  trust.  She  is  not  deemed 
the  absolute  proprietor,  nor  is  she  permitted  to  exercise  uncontrolled 
dominion  over  it  ;  if  she  was,  her  own  prudence  and  the  anxious 
care  of  parents  or  friends  would  in  nine  cases  out  of  ten  prove 
utterly  unavailing.  The  testimony  shows  that  all,  or  nearly  all  the 
trust  estate,  was  withdrawn  from  the  hands,  care  and  management 
of  the  trustees,  and  invested  in  this  perishable,  wasting  property, 
if  it  can  with  any  propriety  be  called  an  investment.  The  business 
was  carried  on  by  Atherton  alone  in  his  name.  The  business  was 
his,  the  profits  were  his,  if  any  were  realized.  The  house  and  lands 
were  rented  by  him.  The  property  which  is  the  subject  of  the 
present  action  was  placed  in  his  possession  by  the  trustees,  with  the 
consent  of  the  wife.  The  trustees  consented  to  his  occupancy  and 
use  of  it,  such  as  it  has  been  proved  to  have  been.  They  knew 
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the  use  it  was  intended  for  in  Atherton's  possession.  It  may  with 
propriety  be  asked,  was  this  in  conformity  to  the  provisions  of 
*the  trust  deed?  I  am  constrained  to  answer  that  it  r*ioi 
was  not,  if  you  believe  the  testimony  as  to  the  possession  L 
and  the  use.  The  trustees  were  to  hold  the  property,  and  to  pay 
to  Mrs.  Atherton  for  her  sole  and  separate  use  the  rents,  profits  and 
proceeds  thereof.  So  far  from  doing  this,  they  place  the  entire 
estate  in  the  hands,  and  subject  to  the  management  of  her  husband, 
for  his  use  and  profit,  in  a  trade  that  is  not  most  free  from  risk  and 
danger.  Probably  her  estate  could  not  have  been  embarked  in  a 
more  perilous  traffic.  This  use  waa  not  warranted  by  the  trust 
deed.  How  is  this  property  then,  in  Atherton's  possession,  as 
regards  his  creditors  ?  It  was  purchased  under  the  supervision  of 
him  and  his  wife.  It  was  placed  in  his  possession,  to  be  used  by 
her  in  his  own  name,  and  for  his  own  profit.  It  was  paid  for  out 
of  the  trust  estate,  by  the  trustees,  to  be  sure.  It  was  mixed  with 
his  own.  It  was  used  by  him  in  his  business  promiscuously  with 
his  own.  It  was  repaired  by  him  at  his  own  expense,  whenever 
repair  was  necessary.  Under  these  circumstances,  was  it,  as  regards 
his  creditors,  to  be  considered  as  purchased  for  him,  and  to  be 
deemed  his  ?  The  possession  and  use  of  personal  property,  is  a 
strong  mark  of  right  to  the  property  ;  indeed  it  is  the  highest  evi- 
dence of  absolute  ownership.  The  person  who  claims  right  to 
property  thus  possessed  and  used  by  another,  must  omit  no  duty 
which  is  material  to  his  right.  If  he  does,  he  will  be  postponed 
when  he  comes  in  conflict  with  the  just  creditors  of  the  person  in 
the  actual  possession  of  the  property.  Here  the  plaintiffs,  in  point 
of  law,  did  omit  a  positive  and  solemnly  enjoined  duty.  They 
violated  the  conditions  on  which  they  held  the  property.  They 
placed  it  in  a  situation  very  likely  to  defeat  the  object  for  which  it  waa 
committed  to  their  charge,  and  well  calculated  to  defeat  Atherton's 
just  creditors.  How  were  creditors  to  know  what  part  of  the  pro- 
perty thus  possessed  and  used  by  Atherton,  was  his :  and  what  the 
plaintiffs'  ?  There  was  no  schedule  in  the  hands  of  the  plaintiffs 
that  showed  this ;  nor  is  there  anything  in  the  deed  of  trust  which 
would  disclose  this  important  fact.  What  would  creditors  do  other 
than  what  was  done  in  this  case,  except  they  would  abandon  all 
pretension  to  raise  the  debt  out  of  his  goods.  Atherton's  property 
might  have  been  very  successfully  covered  under  this  condition  of 
things.  We  find  that  the  plaintiffs  did  in  fact  claim  all  the  pro- 
perty that  was  in  Atherton's  possession  at  the  time  of  the  levy  and 
sale,  yet  it  turns  out  on  the  trial  that  no  inconsiderable  portion  of 
it  was  confessedly  his.  The  plaintiffs  did  not  only  omit  a  plain 
and  palpable  duty,  but  were  guilty  of  a  plain  and  palpable 
breach  of  trust.  The  possession  of  Atherton  was  not  consistent 
with  the  trust  deed.  The  deed  did  not  furnish  evidence  of  a 
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right  to  justify  this  possession  :  on  the  contrary  it  most  clearly 
demonstrated  that  the  possession  was  not  justified.  There  is 
no  evidence  that  the  wife  had  the  direction  or  management 
*1991  of  this  business,  or  of  the  property  thus  used  in  it. 
J  The  business  was  not  her's  ;  it  was  not  *carried  on  for 
her  sole  and  separate  use,  nor  is  there  any  thing  in  the  deed 
which  looked  to  any  such  employment  of  the  fund.  She  was 
not  the  agent  of  the  trustees  in  this  trade,  Although  she  was  in 
the  house  with  her  husband,  the  possession  of  the  goods  was  not  in 
her,  so  as  to  make  it  that  of  the  trustees.  It  was  all  yielded  up 
without  limitation  to  the  management,  discretion  and  judgment  of 
Atherton  ;  and  his  possession  of  the  goods  thus  employed,  was  not 
the  possession  of  the  trustees.  The  court  then,  leaves  all  the  facts 
to  your  consideration  :  you  are  not  bound  by  anything  which  the 
court  may  have  said  touching  the  facts  ;  you  will  form  your  own 
conclusion  of  this  for  yourselves  from  all  the  evidence.  The  court, 
then,  as  to  the  law,  directs  you,  that  if  from  the  testimony  you 
believe  that  Atherton  carried  on  the  business  or  trade  in  his  own 
name  and  for  his  own  use,  and  contracted  debts  in  it ;  that  he  had 
the  possession,  order  and  direction  of  the  business  and  these  goods 
in  it,  and  that  with  the  consent  of  the  trustees  and  his  wife  ;  then 
this  possession  and  use  of  it  by  Atherton,  would  not  be  in  accord- 
ance with  the  deed  of  trust,  and  therefore  would  be  fraudulent  as 
to  Atherton's  creditors ;  and  that  the  levy  and  sale  by  Raub,  the 
sheriff,  would  be  warranted  by  law,  and  the  plaintiffs  in  that  case 
would  not  recover.  Unless  you  find  the  possession,  use  and  occu- 
pancy of  the  property  by  Atherton  to  be  as  is  just  stated,  then 
your  verdict  should  be  for  the  plaintiffs." 

The  jury  found  for  the  defendants  and  the  plaintiffs  removed 
the  record  to  this  court  by  a  writ  of  error. 

Mr.  Hepburn,  and  Mr.  Mattery,  for  the  plaintiffs  in  error,  cited 
Willis  on  Trusts  127  ;  Sugden  on  Powers  222  ;  Prevost  v.  Gratz, 
1  Peters  C.  C.  Rep.  364  ;  Towers  v.  Hagner,  3  Whart.  48  :  Hoover 
v.  Samaritan  Society,  4  Id.  445;  Thomas  v.  Folwell,  2  Id.  11  ; 
Jeremy  on  Equity  207  ;  Watson  on  Sheriff  183 ;  Cordovan  v. 
Kennedy,  Cowp.  432  ;  Clow  v.  Woods,  5  S.  &  R.  379 ;  Jarmin  v. 
Woolson,  3  Term  Rep.  618 :  Dewey  v.  Baynton,  6  East  257 ; 
Quick  v.  Garrison,  10  Wend.  335  ;  2  Atkyns  217 ;  Darby  v.  Rees, 
1  Term  Rep.  82. 

Mr.  Brodhead  and  Mr.  Brown,  for  the  defendants  in  error,  cited 
Sugden  on  Powers  211,  213  ;  Rundle  v.  Murgatroyd,  4  Dall.  305 ; 
Willis  on  Trustees  181 ;  1  Saunders  on  Uses  365 ;  2  Chitty's 
Equity  Digest  1309 ;  3  Harrison's  Digest  2107  ;  Eichelberger's 
Appeal,  4  Watts  84  ;  4  Kent's  Com.  309  ;  Atherly  on  Marriage 
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Settlements  284  ;  Bingham  on  Coverture  218,  285  ;  McGlinsey's 
Appeal,  14  S.  &  R.  64 ;  Streeper  v.  Eckert,  2  Whart.  302 ;  Cas- 
sel  v.  Spayd,  3  Watts  409 ;  Hart  v.  Ten  Eyck,  2  Johns.  Chan.  81, 
108 ;  Lancaster  v.  Dolan,  1  Rawle  247 ;  Pullen  v.  Reinhart,  1 
Whart.  520;  Commonwealth  v.  *Strembach,  3  Rawle  343  ;  r^-ioq 
Babb  v.  Clemson,  10  S.  &  R.  419. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  is  far  from  being  clear,  that  the  trustees  were 
guilty  of  any  departure  from  the  trust,  in  purchasing  in  their  own 
name  and  with  the  trust  moneys,  at  the  instance  of  the  wife,  fur- 
niture to  be  placed  in  a  tavern  in  the  possession  of  the  husband  and 
wife,  and  to  be  there  used  and  employed  by  them,  for  the  purpose 
of  gaining  their  common  livelihood,  and  maintaining  their  family. 
The  wife  is  by  the  settlement  the  owner  of  the  estate  to  every  pur- 
pose, except  that  it  is  to  be  separate,  and  of  course  to  be  exempt 
from  the  control  or  liability  of  the  husband.  The  whole  issues 
and  proceeds  are  to  be  paid  over  to  her  during  her  husband's  life, 
and  if  she  survived,  to  be  hers  absolutely :  if  not,  to  go  according 
to  her  appointment.  If  the  trustees  converted  the  moneys  into 
property  with  the  view  of  benefiting  the  cestui  que  trust  and  at  her 
instance,  and  placed  it  in  her  possession  as  her  separate  estate,  it  still 
continues  so.  Neither  a  court  of  law  nor  of  equity  would,  in  such 
case,  forfeit  the  property,  but  on  the  contrary  would  guard  the 
rights  of  the  wife,  by  following  it  in  its  converted  shape  and  hold- 
ing it  to  continue  trust  property.  At  law  if  the  trust  property  be 
money  and  it  be  converted  into  any  other  chattel,  that  chattel  or 
the  produce  will  belong  to  the  cestui  que  trust;  and  the  same  rule 
is  said  to  prevail  in  equity ;  Willis  on  Trusts  87 ;  2  Madd.  Chan. 
149,  and  cases  referred  to  :  but  in  such  case  it  is  presumed  the 
party  so  entitled  has  his  election  either  to  take  the  chattel  or  make 
the  trustee  personally  responsible  for  the  fund  with  which  the 
chattel  has  been  purchased :  Id.  Trust  money  may  be  followed 
into  land  when  it  is  clearly  shown  to  have  been  invested  in  a  pur- 
chase of  that  kind  ;  and  parol  evidence  is  admissible  to  prove  that 
fact,  though  express  proof  must  be  given  to  show  that  the  land  was 
bought  with  the  trust  money  :  1  Hovenden  on  Frauds  468,  471. 
The  wife,  with  the  consent  of  the  trustees,  may  allow  her  husband 
to  use  her  separate  property  ;  she  may  give  him  the  income  as  it  is 
received  ;  and  here  she  does  no  more  than  allow  him,  through  the 
medium  of  the  trustees,  to  use  her  furniture  for  their  common  bene- 
fit. To  say  this  was  a  departure  from  the  trust,  is  a  petitio  prin- 
cipii.  It  might  be,  if  the  property  were  thereby  lost :  but  that  is 
a  matter  between  her  and  the  trustees  :  and  between  them  it  is 
material  that  it  was  done  at  her  request,  and  that  she  was  the 
owner  in  equity :  3  Atk.  444.  But  whether  the  property  lost, 
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remains  to  be  determined  by  the  other  question,  what  were  the 
rights  of  the  creditors  against  property  thus  situated :  whether  it 
still  remained  the  separate  estate  of  the  wife,  under  the  control  of 
the  trustees,  or  was  divested  by  the  execution  and  sale. 
*194~l  *The  principle  is  said  to  be,  that  the  wife's  separate 
-"  estate  placed  in  the  possession  of  the  husband,  is  protected 
against  his  creditors,  except  where  he  carries  on  trade  with  the 
goods  belonging  to  his  wife,  or  his  possession  is  inconsistent  with 
the  deed.  See  cases  collected  1  Wats.  Sheriff  183.  Assuming  this 
for  the  present  to  be  the  correct  doctrine,  the  furniture  here  was 
not  conveyed  to  the  husband,  but  placed  in  the  tavern  as  the  sep- 
arate property  of  his  wife,  to  be  there  kept  and  used  by  the  family 
and  guests,  as  it  would  be  in  a  private  family  :  it  was  bought  with 
the  wife's  money,  by  the  concurrence  and  in  the  name  of  the 
trustees,  and  continued  under  their  power  and  control :  and  they 
might  at  any  time  have  seized  and  removed  it,  if  circumstances  had 
rendered  that  course  proper  to  be  taken,  accounting,  of  course,  to 
the  cestui  que  trust  for  their  acts.  It  was  constructively  in  their 
possession.  I  see  no  intention  to  give  the  husband  the  property ; 
he  was  not  authorized  to  sell  or  traffic  with  it,  or  make  title  to  it 
directly  or  indirectly,  or  render  it  liable  to  his  creditors ;  nor  does 
the  nature  of  the  property  or  business,  raise  an  inference  that  he 
•was  authorized  to  carry  on  any  trade  in  respect  to  the  property. 

As  to  inconsistency  with  the  deed,  it  was  an  appropriation  of  the 
proceeds  to  her  use  in  a  different  form  from  money.  If  the  trustees 
thought  proper  to  do  this,  and  she  preferred  it,  it  was  because  they 
deemed  it  a  more  beneficial  mode  of  enjoying  the  proceeds ;  and  it 
was  one  which  they  had  a  right,  under  the  settlement,  to  adopt 
without  thereby  divesting  her  title,  if  they  saw  proper  to  take  the 
responsibility  of  employing  the  fund  in  this  manner. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 

Cited  by  Counsel,  8  W.  &  S.  118. 
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Morgan  against  Watmough. 

1.  Partnership  effect8  are  liable  to  be  attached  by  process  of  foreign  attach- 
ment, in  a  suit  brought  against  one  of  the  partners  to  recover  a  private  debt 
due  by  him. 

2.  On  such  process  the  sheriff  must  seize  all  the  goods,  and  take  them  into 
his  possession,  if  they  are  susceptible  of  seizure  or  manual  occupation. 
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THIS  was  an  action  of  trover  brought  by  William  B.  Morgan 
against  John  G.  Watmough,  Esq.,  high  sheriff  of  the  City  and 
County  of  Philadelphia,  to  recover  certain  goods  alleged  in  the  dec- 
laration to  be  the  property  of  the  plaintiff.  The  writ  issued  on 
the  13th  of  June  1837. 

On  the  trial  before  Sergeant,  J.,  at  a  Court  of  Nisi  Prius,  held 
in  Philadelphia,  on  the  9th  of  March  1838,  the  plaintiff  proved 
that  he  purchased  in  the  name  of  Parker  and  Morgan  the  articles 
mentioned  in  the  declaration  ;  that  for  some  of  them  the  notes  of 
Parker  and  Morgan  were  given :  and  he  admitted  that  they  were 
the  property  of  that  firm. 

He  also  proved  that  these  goods  were  taken  down  and  laid  upon 
a  wharf  on  the  river  Delaware,  to  be  shipped  in  a  vessel  there 
lying,  to  Parker  and  Morgan,  at  Port  Deposit,  in  Maryland  ;  and 
that  while  lying  there  were  attached  by  the  defendant,  and  carried 
to  an  auction  store,  where  they  remained  twelve  days,  and  were 
then  restored  to  the  plaintiff. 

The  defendant  produced  a  writ  of  foreign  attachment,  issued  by 
the  District  Court,  in  the  case  of  Boyd,  Cummings  &  Good  v.  William 
Parker  and  L.  Blake,  trading  as  Parker  &  Blake,  to  June  term, 
1837,  No.  591 ;  on  which  the  following  return  was  endorsed : — 
"  attached  the  interest  of  the  defendants  and  of  either  of  them,"  in 
the  goods  in  question.  He  also  showed  by  an  exemplification  of 
the  record  in  that  suit,  that  the  attachment  was  dissolved  on  the 
14th  of  June  1837,  by  the  entry  of  special  bail,  and  that  on  that 
day  the  goods  were  all  returned  to  Mr.  Morgan. 

*There  was  no  allegation  of  any  improper  conduct  in  r*iog 
the  officer,  nor  was  there  any  proof  that  the  plaintiff  suf-  '- 
fered  injury  beyond  what  was  occasioned  by  the  detention  of  his 
goods  for  twelve  days ;  or  that  he  was  subjected  to  any  expense 
whatever.  The  record  also  showed  a  judgment  against  Parker 
and  Blake  for  the  debt,  to  recover  which  the  foreign  attachment 
issued. 

The  learned  judge  directed  a  verdict  for  the  plaintiff,  reserving 
the  points  of  law  for  the  consideration  of  the  court  in  bane ;  and 
the  jury  found  accordingly  for  the  plaintiff. 

A  motion  having  been  made  to  enter  judgment  for  the  defendant 
non  obstante  veredicto  ; 

Mr.  ffolcomb,  in  support  of  the  motion,  argued  that  the  goods 
of  a  partner  were  liable  to  attachment  and  execution  for  his  indi- 
vidual debt ;  that  as  the  sheriff  had  no  means  of  ascertaining  the 
amount  of  his  interest  in  the  partnership  effects,  he  was  bound  to 
levy  upon  and  attach  the  whole  ;  and  that  where  actual  possession 
was  necessary,  the  sheriff  was  bound  to  remove. 

He  cited  the  following  cases  :  McCarty  v.  Emlen,  2  Ball.  277 ; 
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S.  c.  2  Yeates  190  ;  Bank  of  North  America  i>.  McCall,  3  Binn. 
338 ;  1  Id.  371 ;  Wallace  t>.  Patterson,  2  Harr.  &  McHen.  463  ; 
Tyler  v.  Duke  of  Leeds,  2  Starkie  N.  P.  218 ;  s.  c.  3  E.  0.  L.  R. 
322  ;  The  King  v.  Rock,  2  Price  198 ;  Knox  v.  Summers,  4 
Yeates  477;  1  Salk.  392;  Gary  on  Partnership  151. 

Mr  Perkins,  contra. — Partnership  goods  cannot  be  attached  by 
process  of  foreign  attachment  against  one  of  the  partners  for  his 
individual  debt :  Church  v.  Knox,  2  Conn.  514 ;  Robbins  et  al.  v. 
Cooper  et  al.,  6  Johns.  Ch.  186 ;  Pierce  v.  Jackson,  6  Mass.  242  ; 
and  Fisk  et  al.  v.  Herrick,  Id.  271 ;  Upham  et  al.  v.  Naylor  et  al., 
9  Id.  490 ;  Wilson  &  Gibbs  v.  Conine,  2  Johns.  280  ;  was  a  case 
of  trover  for  goods  taken  on  an  execution  against  Gibbs  alone. 
McComb  v.  Dunck,  Ex.  of  Hudson,  2  Dall.  73  ;  Case  of  Smith, 
16  Johns.  162  ;  an  absconding  debtor.  Smith  was  a  partner  of 
one  Soulden.  On  an  attachment  against  Smith  for  a  debt  due  by 
him,  the  sheriff  took  the  goods  of  Smith  and  Soulden  ;  and  it  was 
held  that  he  could  not  seize  the  partnership  effects :  Barker  v. 
Goodair,  11  Ves.  78,  85.  Partnership  goods  were  taken  on  foreign 
attachment,  for  a  debt  of  one  of  the  partners ;  the  garnishee  filed 
a  bill  to  restrain  the  proceedings  on  the  attachment,  and  Lord  Eldon 
held  that  the  proceedings  were  to  be  restrained :  Brewster  v.  Ham- 
met,  4  Conn.  540  ;  Barber  v.  Hertford  Bank,  9  Id.  407  ;  Wister 
v.  Richards,  10  Id.  37 ;  Haddock  v.  Wilmarth,  5  N.  H.  189  ;  Com- 
mercial Bank  v.  Wilkins,  9  Greenl.  34.  If  the  partnership  goods 
*1 27 1  were  liable  to  attachment  for  the  individual  *debt  of  one  of 
J  the  partners,  the  sheriff  can  attach  only  the  interest  of  that 
partner,  and  cannot  take  exclusive  possession  of  the  goods,  and 
remove  them  from  the  possession  of  the  other  partner :  Purd. 
Dig.  46,  act  13th  June  1836,  sections  48  and  51,  prescribes  the 
mode  of  executing  the  writ.  Sergeant  on  Attachment  13,  pi.  2, 
and  15,  pi.  3.  Even  on  an  execution  against  one  of  several  part- 
ners, the  sheriff  sells,  not  the  chattels  of  the  partnership,  but  the 
interest  of  the  partner :  Doner  et  al.  v.  Stauffer  et  al.,  1  P.  &  W. 
198 ;  per  Gibson,  C.  J.,  204.  The  other  reasons  have  not  been 
much  insisted  on ;  but  the  authorities  are  express,  that  one  partner 
may  bring  trover  against  a  stranger,  and  he  can  only  take  advan- 
tage of  it  by  plea  in  abatement,  and  cannot  give  it  in  evidence 
under  the  general  issue.  1  Saund.  291,  g.  h  ;  2  Saund.  482  ; 
Melthorpe  v.  Dorrington,  2  Lev.  113  ;  Brown  v.  Hedges,  1 
Salk.  290  ;  Bui.  N.  P.  35  ;  Wheelwright  v.  Depeyster,  1  Johns. 
472. 

The  opinion  of  the  court  was  delivered  by 
SERGEANT,  J. — It  cannot  now  be  questioned   that  partnership 
effects  are  liable  to  be  attached  in  a  suit  brought  against  one  of  the 
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partners  to  recover  a  private  debt  due  by  him.  That  point  was 
deliberately  considered  by  the  Supreme  Court  in  McCarty  v.  Emlen, 
2  Dall.  277,  and  was  decided  by  a  majority  of  the  court.  The 
practice  has  always  since  been  in  consonance  with  this  decision,  and 
the  reasoning  of  Chief  Justice  McKean  is  conclusive  as  to  the  jus- 
tice and  propriety  of  the  principle. 

The  only  question  that  remains  open  for  examination  is,  whether 
the  sheriff  is  bound  to  seize  the  goods  when  they  are  capable  of 
seizure,  or  can  only  serve  the  garnishee  with  a  copy  of  the  writ,  as 
is  the  practice  in  the  case  of  the  attachment  of  a  debt  due  by  the 
garnishee  to  the  defendant.  And  we  are  of  opinion  that  the  sheriff 
Is  bound  to  seize  the  goods  in  this  as  in  other  cases.  The  act  of 
assembly  of  the  13th  of  June  1836,  sect.  48,  directs,  that,  "in  the 
case  of  personal  property,  the  attachment  shall  be  executed  as  fol- 
lows, to  wit :  the  officer  to  whom  such  writ  shall  be  directed,  shall 
go  to  the  person  in  whose  hands  or  possession  the  defendant's  goods 
or  effects  are  supposed  to  be,  and  then  and  there  declare,  in  the 
presence  of  one  or  more  credible  persons  of  the  neighborhood,  that 
he  attaches  the  said  goods  or  effects ;"  and  by  sec.  50,  "  the  goods 
or  effects  of  the  defendant  in  the  attachment  in  the  hands  of  the 
garnishee,  shall,  after  such  service,  be  bound  by  such  writ,  and  be 
in  the  officer's  power,  and  if  susceptible  of  seizure  or  manual  occu- 
pation, the  officer  proceed  to  serve  the  same  to  answer  and  abide 
the  judgment  of  the  court  in  that  case,  unless  the  person  having  the 
possession  thereof  will  give  security  therefor."  These  goods  were 
susceptible  of  seizure — they  were  seen  by  the  officer — he  was  di- 


rected by  his  writ  to  attach  them — and  in  taking  them  *into 
his  actual  possession,  until  security  was  given,  he  did  but 
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comply  with  the  positive  directions  of  the  act.  The  cases  re- 
ferred to,  in  other  states,  have  gone  upon  their  peculiar  statutes, 
which  make  their  process  of  attachment  against  absent  or  abscond- 
ing debtors  to  be  in  nature  of  an  execution :  whereas  our  process 
of  foreign  attachment  is  not  in  nature  of  an  execution,  but  is  a 
process  to  compel  an  appearance ;  and  on  the  answers  to  interroga- 
tories by  the  garnishee,  and  the  evidence  in  the  scire  facias  against 
him,  the  interest  of  the  defendant  in  the  goods  may  be  made  to 
appear,  and  the  execution  would  then  follow  accordingly. 

Judgment  for  the  defendant  non  obstante  veredicto. 

Cited  by  Counsel,  10  Watts  221 ;  4  W.  &  S.  345 ;  9  Barr  128  ;  10  Harris 
478  ;  1  Wright  401  ;  3  Id.  57.  ||  15  Smith  128.  || 

Cited  by  the  Court,  1  P.  F.  Smith  252. 

||  H.  et  al.,  join*  tenants,  not  partners,  sold  mines  on  credit  to'/W.,  and  were 
equally  bound  by  the  vendor's  covenants.  G.  obtained  judgment  in  foreign 
attachment  against  H.,  and  in  a  scire  facias  against  W.,  as  garnishee,  it  was 
held  there  was  a  prima  facie  presumption  that  H.'s  interest  in  the  purchase- 
money  was  equal  with  the  other  vendors.  Weist  v.  Grant,  21  Smith  98. |j 
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Brotzman  against  Bunnell  and  Another. 


IN    ERROR. 


An  infant  under  seven  years  of  age  may  be  bound  apprentice  in  any  art. 
mystery,  occupation,  or  labor,  with  the  assent  of  his  parent,  guardian  or 
next  friend,  under  the  act  of  29th  of  September  1770. 

ERROR  to  the  Court  of  Common  Pleas  of  Monroe  County  to  re- 
move the  record  of  an  action  brought  in  that  court,  to  December 
term  1837,  by  Philip  Brotzman  against  Jacob  Bunnell  and  Solo- 
mon Westbrook. 

The  action  in  the  court  below  was  debt  to  recover  the  penalty 
given  by  the  act  of  assembly  for  "  harboring,  concealing  and  enter- 
taining," one  John  Hauser,  the  apprentice  of  the  plaintiff. 

On  the  trial  the  plaintiff  proved  the  execution  of  the  indenture 
of  apprenticeship,  which  was  dated  the  8th  day  of  Nov.  A.  D.  1823, 
and  which  witnessed  that  "  John  Hauser,  son  of  John  Hauser,  de- 
ceased, of  Hamilton  township,  in  the  county  of  Northampton,  by 
*1 291  anc^  w*fc^  ^e  *consent  °f  hi8  mother,  Christeen  Hauser,  as 
-*  testified  by  her  signing  as  a  witness  hereunto,  hath  put  him- 
self, and  by  these  presents  doth  voluntarily,  and  of  his  own  free 
will  and  accord,  put  himself  apprentice  to  Philip  Brotzman,  of 
Smithfield  township,  in  said  county,  weaver,  to  learn  his  art,  trade 
and  mystery,  and  after  the  manner  of  an  apprentice,  to  serve  him 
from  the  day  of  the  date  hereof,  for  and  during  the  full  end  and 
term  of  fourteen  years  and  twenty-three  days,  next  ensuing." 
Then  followed  the  usual  covenants,  and  the  instrument  concluded : 
"  and  for  the  performance  of  all  and  singular  the  covenants  and 
agreements  aforesaid,  the  said  parties  bind  themselves  each  unto 
the  other  firmly  by  these  presents."  This  instrument  was  witnessed 
by  the  mother  of  the  apprentice,  and  acknowledged  on  the  same 
day  before  a  justice  of  the  peace. 

Evidence  having  been  given  on  both  sides  relative  to  the  harbor- 
ing of  the  apprentice  by  the  defendants,  the  court,  (Jessup,  Presi- 
dent), charged  the  jury  upon  the  law  as  follows  : 

"  The  defendant's  counsel  have  requested  the  court  to  charge  the 
jury,  that  if  at  the  time  the  apprentice  entered  into  the  indenture 
of  apprenticeship  he  was  within  the  age  of  seven  years,  then  those 
indentures  would  not  be  obligatory  upon  him  ;  and  if  he  voluntarily 
left  his  master  the  plaintiff  cannot  recover.  The  only  evidence 
submitted  to  the  jury  of  the  age  of  the  apprentice,  is  that  contained 
in  the  indenture  itself.  It  is  dated  on  the  eighth  day  of  November 
1823,  and  binds  the  apprentice  to  serve  fourteen  years  and  twenty- 
three  days.  His  age  is  not  stated  in  the  indenture,  nor  is  there 
evidence  of  his  having  been  within  the  age  of  twenty-one  years 
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when  he  left  the  plaintiff,  except  what  is  inferred  from  the  period 
of  service  stated  therein.  The  binding  in  this  case  is  not  by  a 
father,  exercising  parental  control,  nor  by  overseers  of  the  poor 
under  the  provisions  of  the  law,  but  by  the  minor  himself  with  the 
assent  of  his  mother,  as  a  parent,  under  the  provisions  of  the  first 
section  of  the  act  of  29th  September  1770.  The  mother  only 
assents  to  the  binding.  The  act  is  that  of  the  child  and  derives  its 
validity  from  its  being  the  free  and  voluntary  act  of  the  child.  If 
it  were  not  entered  into  voluntarily  it  would  not  be  binding.  In 
order  to  a  voluntary  choice  there  must  be  the  power  of  choosing, 
and  in  order  to  this,  there  must  be  some  knowledge  of  the  thing  to 
be  chosen.  Such  knowledge  of  the  trade  he  was  to  learn  as  a  child 
of  seven  years  would  be  possessed  of,  would  not  be  sufficient  for  the 
formation  of  such  a  choice  as  ought  to  be  binding.  Such  a  child 
would  be  as  easily  induced  to  make  his  mark  to  one  kind  of  inden- 
ture as  another — almost  any  relative  might  act  as  the  next  friend  of 
the  child  under  the  act  of  assembly  referred  to,  and  if  a  child  could 
be  bound  at  seven,  it  might  be  at  five,  or  three  or  two  years. 
Some  discretion  beyond  that  possessed  by  a  child  of  so  tender  years 
is  necessary  to  give  validity  to  indentures  of  apprenticeship.  The 
court  *are  therefore  of  opinion  that  a  child  of  seven  years  r*joQ 
would  be  incapable  of  making  such  an  indenture  of  appren-  L 
ticeship  as  would  be  binding ;  and  if  the  jury  believe  from  the 
evidence,  that  John  Hauser  on  the  8th  of  November  1823,  was  less 
than  seven  years  of  age,  he  having  voluntarily  left  the  service  of 
the  plaintiff,  then  the  plaintiff  cannot  recover." 

The  plaintiffs  counsel  excepted  to  this  charge ;  and  a  verdict 
having  been  given  for  the  defendants,  the  record  was  removed  to 
this  court,  and  the  following  exceptions  filed. 

First.  The  court  erred  in  charging  the  jury  that  such  knowledge 
of  the  trade  he  was  to  learn,  as  a  child  of  seven  years  is  possessed 
of,  is  not  sufficient  for  the  formation  of  such  a  choice  as  ought  to 
bind  him. 

Second.  The  court  also  erred  in  so  much  of  their  charge  as 
instructs  the  jury  that  if  they  believed  John  Hauser  was  less  than 
seven  years  of  age  when  he  was  bound,  then  the  plaintiff  could  not 
recover,  &c. 

Mr.  Ihrie,  for  the  plaintiff  in  error,  cited  Co.  Litt.  172 ;  1  Bl. 
Com.  467  ;  1  Woodess.  402 ;  2  Kent  Com.  242 ;  Respublica  v. 
Keppele,  1  Yeates  233 ;  Commonwealth  v.  Eglee,  6  S.  &  R.  340 ;. 
Guthrie  v.  Murphy,  4  Watts  80  ;  Matter  of  McDowles,  8  Johns. 
328. 

Mr.  Brodhead,  contra,  cited  1  Story  384 ;  Bac.  Abr.,  tit.  Statute  ; 
Rutherford,  B.  11,  c.  7  ;  Commonwealth  v.  Jones,  3  S.  &  R.  165 ; 
Commonwealth  v.  King,  4  Id.  109. 

5  WHARTON — 9 
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The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — No  limitation  of  time  being  prescribed  by  the 
act  of  assembly  of  the  29th  of  Sept.  1770,  within  which  an  infant  is 
incapable  of  binding  himself  by  indenture  of  apprenticeship,  I  do 
not  perceive  how  the  courts  can  interpose  it,  without  assuming  legis- 
lative power.  The  period  of  seven  years,  under  which  an  infant  is 
at  common  law  considered  as  not  having  discretion,  applies  only  to 
criminal  cases.  It  has  no  connection  with  his  ability  to  bind  him- 
self under  the  statute  to  learn  a  trade.  In  regard  to  the  choice  of 
an  occupation  or  the  judicious  selection  of  a  master,  he  has  probably 
as  little  capacity  at  eight  years  of  age  as  he  has  at  six.  In  these 
matters,  in  truth,  no  reliance  is  placed  on  the  judgment  of  the  in- 
fant :  they  are  left  to  the  determination  of  the  parent,  or  guardian 
or  next  friend,  whose  assent  is  made  indispensable  to  the  validity 
of  the  binding.  It  is  of  importance  to  the  interests  of  the  com- 
munity as  well  as  of  the  infant,  that  this  power  of  binding  should 
be  exercised ;  and  of  the  time  when  it  is  proper  to  exercise  it, 
others  must  judge  for  the  infant,  as  he  is  incapable  of  deciding  for 
*-ioi-|  himself.  Cases  may  *occur,  in  which  it  may  be  expedient 
-"  that  an  infant  under  seven  years  of  age  should  be  provided 
for  by  being  bound  an  apprentice,  and  it  may  be  manifestly  to  his 
advantage  to  be  so.  We  are  of  opinion,  that  the  court  below  erred 
in  their  charge  to  the  jury,  that  if  the  apprentice  was  less  than 
seven  years  of  age  when  bound,  the  plaintiff  could  not  recover. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  JANUARY  11,  1840.] 

Agnew  against  Dorr  and  Others. 

IN    ERROP 

B.  &  A.,  residing  in  Philadelphia,  made  an  assignment  of  all  their  estate 
and  effects,  for  the  payment  of  such  creditors  as  should  "  execute  a  full  and 
sufficient  release  and  discharge  of  their  debts,  claims  and  demands,  respec- 
tively, to  them,  on  or  before  the  first  day  of  October  1832.  S.  &  D.  &  Co., 
merchants  in  New  York,  and  creditors  of  B.  &  A.,  on  the  first  day  of  Octo- 
ber 1832,  wrote  a  letter  to  the  assignees,  as  follows  :  "  We  received  per  Mr. 
W.  B.  (one  of  the  defendants)  this  morning,  a  letter  stating  that  you  were 
the  assignees  of  B.  &  A.'s  estate;  and  that  the  release  would  expire  at  12 
o'clock,  M.  this  day.  As  there  has  been  no  schedule  of  their  affairs  presented 
to  us,  or  any  assignment-release  offered  us  for  signature,  (neither  do  we 
know  of  any  left  in  this  city  for  signature)  therefore  we  now,  and  by  this 
writing  agree  to  become  a  party  to  the  assignment  and  release  left  in  your 
hands,  dated  August  2d  1832,  on  condition  of  the  same  paying  twenty-five 
per  cent,  dividend  on  our  claim — and  this  shall  be  a  full  and  free  discharge 
from  all  claims  we  may  have  against  the  firm  of  B.  &  A.,  the  same  as  if  we 
had  signed  the  release  in  your  hands."  This  paper  was  signed  "  S.  &  F.  D. 
&  Co.,  by  S.  F.  D."  In  an  action  by  S.  &  F.  D.  &  Co.  against  B.  &  A.,  it 
was  held,  that  the  paper  was  inoperative  as  a  release  under  the  assignment ; 
1st,  Because  it  was  not  under  deal ;  and  2d,  On  account  of  the  condition 
contained  in  it. 
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THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case,  brought  by  Samuel  F.  Dorr,  Francis  F.  Dorr  and  William 
C.  Allen,  trading  as  S.  &  F.  Dorr  &  Co.  against  William  Brown 
and  William  Agnew,  late  trading  as  Brown  &  Agnew,  to  recover 
the  amount  of  a  promissory  note  drawn  by  the  defendants  in  favor 
of  *Mr.  H.  C.  Corbett,  dated  the  6th  of  March  1832,  and  r*-i  3.7 
endorsed  to  the  plaintiffs. 

The  plaintiffs  filed  in  the  prothonotary's  office  a  copy  of  the  note 
upon  which  the  suit  was  brought,  and  the  defendants  filed  an  affida- 
vit of  defence  as  follows : 

"  William  Agnew,  one  of  the  defendants  in  the  above  case,  being 
duly  sworn  according  to  law,  doth  depose  and  say,  that  he  has  a 
just  defence  to  the  whole  of  the  plaintiffs'  claim  in  the  above  case, 
the  nature  and  character  of  which  is  as  follows,  to  wit :  the  said 
plaintiffs,  on  the  1st  day  of  October  1832,  executed  unto  the  de- 
fendants a  release,  a  copy  of  which  is  hereto  annexed,  and  made  a 
part  of  the  affidavit,  marked  (A) :  and  this  deponent  further  says, 
that  the  releasing  creditors  under  the  said  assignment,  obtained 
fifty-nine  cents  in  the  dollar,  and  there  is  yet  a  further  dividend  to 
be  made  ;  that  the  said  plaintiffs  have  not  obtained  a  dividend  by 
reason  of  their  laches  in  presenting  their  account ;  that  there  are 
yet  sufficient  funds  left  with  the  assignees  to  pay  them  over  twenty- 
five  cents  in  the  dollar,  and  proportionately  with  the  other  credi- 
tors, if  the  said  plaintiffs  will  present  their  demand  to  the  assignees ; 
and  this  deponent  further  states,  that  upon  being  threatened  with  a 
suit,  he,  this  deponent,  made  the  tender  in  the  manner  and  form 
stated  in  the  annexed  paper  marked  (B),  which  is  to  be  considered 
part  of  this  affidavit." 

The  paper  referred  to  in  the  affidavit  as  a  release,  was  as  follows  : 

"  New  York,  October  1st  1832. 

Messrs.  Henry  McKeen  and  William  H.  Scott,  assignees  of  Brown 
&  Agnew,  Philadelphia. 

Gentlemen: 

We  received  from  Mr.  William  Brown,  this  morning,  a  letter 
stating  that  you  were  the  assignees  of  Brown  &  Agnew's  estate, 
and  that  the  release  would  expire  at  12  o'clock,  M.  this  day. 

As  there  has  been  no  schedule  of  their  affairs  presented  to  us,  or 
any  assignment  release  offered  us  for  signature  (neither  do  we  know 
of  any  left  in  this  city  for  signature,)  therefore,  we  now,  and  by  this 
writing  agree  to  become  a  party  to  the  assignment  and  release,  left 
in  your  hands,  dated  August  2d  1832,  on  condition  of  the  same 
paying  twenty-five  per  cent,  dividend  on  our  claim  ;  and  this  shall 
be  a  full  and  free  discharge  from  all  claims  we  may  have  against 
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the  firm  of  Brown  &  Agnew,  the  same  as  if  we  had  signed  the  re- 
lease in  your  hands. 

Signed  in  our  presence,  the  first  day  of  S.  &  F.  DORR  &  Co. 

October.  A.  D.  1832,  at  half-past  10  by 

o'clock,  A.  M.  in  the  presence  of  S.  F.  DORR." 

FRANCIS  BENNETT, 
W.  C.  ALLEN. 

*1 331       *The  following  paper  was  also  annexed  to  the  afiidavit 
-•  as  evidence  of  a  tender. 

"New  York,  January  8th  1838. 

E.  H.  Richards  and  Joseph  Black  called  this  day  on  S.  &  F. 
Dorr  &  Co.  and  declared  to  Mr.  Dorr,  one  of  the  firm,  that  they 
came  in  the  name  of  Brown  &  Agnew,  and  their  assignees,  to  ten- 
der them  payment  for  a  note,  drawn  by  Brown  &  Agnew,  twenty- 
five  per  cent,  with  interest  as  per  their  release,  a  copy  of  which 
they  showed  him, — to  which  he  replied,  they  had  no  such  note  now 
in  their  possession ;  had  been  sent  to  Philadelphia  for  collection, 
had  nothing  to  do  with  it,  they  having  no  power  over  the  note,  and 
had  no  demand  against  them. 

Amount  of  Note  due  6th— 9th  September  1832  859.51 

5  years',  121  days  Interest,  to  January  8th  1838  275.19 

$1134.70 


25  per  cent.  283.67 

Amount  tendered  in  specie." 

The  defendant  afterwards  filed  a  supplemental  afiidavit  of  defence, 
as  follows : 

"  William  Agnew  being  duly  sworn  according  to  law,  doth  depose 
and  say,  that  the  annexed  paper  marked  (C)  is  a  true  copy  of  the 
assignment  referred  to  in  his  original  afiidavit,  filed  in  the  above 
case ;  and  this  deponent  further  states,  that  on  the  24th  day  of 
August  1831,  an  inventory  and  appraisement  was  filed  according 
to  the  act  of  assembly  in  such  case  made  and  provided,  valuing  the 
property  assigned  at  eighty-five  thousand  two  hundred  and  eleven 
dollars  and  seventy-eight  cents  ;  and  this  deponent  further  states, 
that  the  whole  of  the  debts  due  by  the  assignors  were  but  seventy- 
three  thousand  dollars,  or  thereabouts,  and  that  of  these  only  about 
sixty-seven  thousand  dollars,  or  thereabouts,  were  entitled  to  be 
paid  under  the  assignment,  the  holders  of  the  residue  having 
neglected  to  release." 

The  assignment  annexed  to  this  afiidavit  was  dated  the  2d 
of  August  1832,  and  was  in  the  usual  form.  After  providing 
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for    the  payment  of   certain  preferred  creditors,  it  proceeded  as 
follows : 

"  And  the  said  assignees  having  so  paid  and  satisfied  the  said 
creditors  of  the  first  class,  then  in  the  second  place,  that  they  will 
out  of  the  residue  or  surplus  in  their  hands,  fully  satisfy  and  pay 
such  of  the  other  creditors  of  the  said  Brown  &  Agnew,  as  shall 
execute  a  full  and  sufficient  release  and  discharge  of  their  debts, 
claims  and  demands  respectively,  to  the  said  Brown  &  Agnew,  on 
or  before  the  first  day  of  October  1832,  at  12  o'clock  (meridian) 
but  if  the  said  residue  of  the  trust  estate  should  not  be  sufficient 
fully  to  satisfy  and  *pay  the  said  creditors  of  the  second  p*-. « . 
class,  that  then  the  said  assignees  shall  pay  them  rateably  *- 
and  in  proportion  to  their  respective  claims." 

A  rule  was  obtained  to  show  cause  why  judgment  should  not  be 
entered  for  want  of  a  sufficient  affidavit  of  defence  ;  which  rule  after 
argument,  was  made  absolute. 

The  defendant  then  took  a  writ  of  error. 

Mr.  F,  W.  Hubbett,  for  the  plaintiff  in  error. — The  plaintiff 
presents  the  release  and  shows  a  performance  of  the  condition. 

1st.  The  first  question  arising  in  the  case  is  whether  an  instru- 
ment not  under  seal  is  a  release.  This  has  been  settled  by  this 
court.  Milliken  v.  Brown,  1  Rawle  391 ;  and  this  case  has  guided 
the  profession  ever  since. 

2d.  But  it  is  said  that  the  condition  of  the  assignment  of  Brown 
&  Agnew,  for  "  a  full  and  sufficient  release,"  has  not  been  complied 
with.  The  assignment  does  not  say  that  there  shall  be  no  condi- 
tions in  the  release.  It  must  be  a  full  release  —that  is,  a  release 
of  all  demands.  It  must  be  a  sufficient  release — that  is,  a  binding 
release.  A  release  will  bind  the  releasor,  though  he  take  nothing 
under  the  assignment :  Coe  v.  Hutton,  1  S.  &  R.  398.  The 
assigned  estate  has  paid  more  than  twenty-five  per  cent. — and  in 
addition  to  this  the  plaintiff  in  error  tendered  to  the  defendants  in 
error  on  his  own  behalf,  and  on  behalf  of  the  defendants  in  error, 
twenty-five  per  cent  on  their  claims.  Again,  the  qualification  of 
the  release  may  be  considered  as  a  stipulation  for  further  security 
than  the  assignment ;  thus  being  a  fraud  on  the  other  creditors  : 
Wentz  v.  Dehaven,  1  S.  &  R.  312. 

Mr.  Gerhard,  for  the  defendants  in  error. — The  instrument  relied 
on  as  a  defence  to  the  action  if  it  can  be  called  an  instrument  is  a 
parol  release — an  accord  and  satisfaction.  The  alleged  agreement 
is  between  the  defendants  in  error  on  the  one  part,  and  the  assignees 
of  Brown  &  Agnew  on  the  other  part ;  the  letter  is  addressed  by 
the  former  to  the  latter  ;  and  this  letter  is  the  only  evidence  of  the 
supposed  contract.  The  subject-matter  is  the  participation  in  the 
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assigned  estate,  and  the  right  to  this  constitutes  the  proposed  con- 
sideration on  the  one  side ;  the  release  of  the  claim  of  the  defend- 
ants in  error,  that  on  the  other  side.  Whether  then  you  regard 
the  parties  to  whom  the  letter  was  addressed,  the  subject-matter  of 
the  contract  thereby  proposed,  or  the  consideration  contemplated 
by  the  defendants  in  error,  the  same  conclusion  will  be  presented. 
The  letter  proposed  an  agreement  between  the  defendants  in  error 
aud  the  assignees  of  Brown  &  Agnew.  Having  thus  ascertained 
the  parties  to  the  supposed  agreement,  the  next  point  to  be  considered 

*135~l    **8'  k°w  f&r  anJ  contract  can  be  deduced  from  the  paper  or 

-"   any  other  facts  before  the  court. 

To  constitute  a  valid  agreement,  there  must  be  proper  parties — 
an  agreement  of  such  parties — a  subject-matter  for  the  agreement 
— and  a  sufficient  agreement.  The  only  one  of  these  requisites  to 
be  found  in  the  present  case,  in  the  subject-matter  of  a  contract.  If 
the  letter  be  examined,  it  will  be  found  to  be  written  by  persons 
entirely  ignorant  of  their  rights — of  the  requirements  of  the  law  in 
relation  to  the  subject  before  them.  They  evidently  supposed  that 
they  could  come  in  under  the  assignment,  though  they  stipulated  for 
twenty-five  per  cent.,  at  least  on  their  claim,  as  a  condition  to  their  re- 
lease ;  and  that  the  assignees,  as  assignees,.could  receive  such  a  con- 
ditional stipulation  to  release  as  a  release  under  the  assignment.  It  is 
evident  that  the  assignees  could  receive  no  such  an  agreement ;  and 
hence  there  is  wanting  proper  parties  to  the  proposed  contract. 
Again,  an  offer  was  made  by  the  defendants  in  error  to  the  assignees, 
but  where  is  the  evidence  of  its  acceptance  ?  It  never  was  ac- 
cepted by  them,  and  never  became  a  contract  or  agreement.  And 
lastly,  there  is  no  consideration ;  which  is  especially  necessary  in 
contracts  like  the  one  supposed  to  exist  in  the  present  case.  White- 
hill  v.  Wilson,  3  P.  &  R.  405.  The  defendants  'in  error  are  enti- 
tled to  the  precise  consideration  stipulated  for,  if  they  are  to  be 
held  bound.  That  consideration  was  the  right  of  participation  in 
the  assigned  estate^not  twenty-five  per  cent. — as  it  would  seem 
the  plaintiff  in  error  supposes — but  twenty-five  per  cent,  at  least, 
and  as  much  more  as  the  estate  would  afford ;  now  it  would  seem 
that  the  assigned  estate  has  already  paid  the  releasing  creditors 
fifty-nine  per  cent.,  and  will  pay  him  more.  The  only  evidence  of 
any  acceptance  of  the  defendants  in  error  is  in  W.  Agnew's  affida- 
vit of  defence,  in  which  he  swears  that  he  offered  $283.67  cents  to 
persons  who  denied  that  they  were  the  holders  of  the  note  in  ques- 
tion ;  but  the  offer  was  not  made  to  William  Agnew,  nor  could  he 
have  accepted  it,  even  had  he  been  willing  to  have  done  so,  within 
a  reasonable  time  after  we  made  the  offer ;  he  even  showed  no  in- 
clination to  accept  the  proposition  until  five  years  had  elapsed,  when 
even  the  assignees  could  not  have  barred  us  by  an  acceptance. 
These  are  general  principles,  and  sufficiently  meet  our  case;  but 
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the  alleged  agreement  is  a  special  one,  and  is  specially  construed 
by  the  laws.  It  seems  to  be  perfectly  well  settled,  that  an  agree- 
ment to  deliver  goods,  or  a  less  sum  of  money  and  goods  for  the 
residue,  in  discharge  of  a  greater  sum,  must  be  fully  executed, 
otherwise  it  is  no  extinguishment.  4  Watts  126,  378;  Rice  v. 
Morris,  4  Whart.  249;  Levering  v.  Rittenhouse,  4  Id.  138;  Coit 
v.  Houston,  3  Johns.  Chan.  243.  And  a  tender,  even  if  sufficient 
in  amount,  made  five  years  after  an  agreement,  by  which  it  would 
become  immediately  payable,  if  it  all,  can  be  no  execution  of  the 
contract. 

*The  opinion  of  the  court  was  delivered  by 
GIBSON,  C.  J. — Were  not  this  the  case  of  a  trust,  the 
meaning  which  we  would  be  bound  to  assign  to  the  technical  word 
release,  would  be  decisive.  But  even  interpreting  the  deed  like  a 
will,  which  according  to  the  rule  of  Lord  Somers,  in  Sheldon  v. 
Dormer,  2  Vern.  311,  we  are  bound  to  do,  we  must  say  that  the 
assignor  stipulated  for  a  legal,  and  not  an  equitable  release.  In 
popular  as  well  as  in  technical  apprehension  the  release  of  a  debt 
is  a  discharge  of  it  by  writing  under  seal ;  and  the  assignor  must 
be  taken,  at  the  utmost,  to  have  used  the  word  as  it  is  used  in  com- 
mon parlance.  But  there  are  considerations  peculiar  to  this  species 
of  trust,  which  require  that  the  trustees  be  not  left  to  grope  their 
way  through  doubts  and  difficulties  in  the  execution  of  it.  The 
office  is  sufficiently  perilous  without  involving  them  in  uncertainties 
which  might  lead  to  mispayments ;  and  they  are  to  be  protected 
•where  they  have  followed  the  plain  and  obvious  directions  of  the 
assignor.  If  the  paper  in  question,  then,  is  not  a  release  to  have 
brought  them  within  the  benefits  of  the  trust,  it  is  not  a  release  to 
bring  them  within  its  disabilities ;  and  what  effect  might  the  trus- 
tees safely  have  given  it  on  an  application  to  them  for  a  dividend  ? 
It  will  not  be  pretended  that  they  might  safely  have  treated  it  as 
performance  of  the  condition.  Objection  could  not  be  made  that  it 
was  executed  only  by  one  of  the  partners ;  but  it  is  not  a  deed,  nor 
does  it  contain  the  operative  words  of  a  release.  Those  according 
to  Littleton,  §  445,  are  remise,  release  and  quit  claim ;  to  which 
Lord  Coke  has  added  renounce,  and  acquit,  intimating  at  the  same 
time  that  some  others  may  have  the  same  effect,  as  where  the  lessor 
grants  to  the  lessee  for  life,  that  he  shall  be  discharged  of  the  rent. 
1  Inst.  264.  Perhaps  at  this  day  any  words  distinctly  evincive  of 
a  present  purpose  to  remit,  would  be  as  operative.  In  the  paper 
before  us,  however,  nothing  is  signified  but  an  agreement  to  become 
party  to  an  instrument  which  was  then  a  hundred  miles  distant; 
and  surely  that  is  not  to  be  taken  as  an  equivalent  for  an  execution 
of  it.  It  is  true  that  a  verbal  promise  is  susceptible  of  a  verbal 
discharge  before  breach  of  it  as  it  is  said  in  Co.  Litt.  246,  b. ;  but 
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that  there  can  be  no  release  of  a  right  in  a  chattel  without  deed, 
appears  in  Jennor  and  Hardy's  case,  1  Leon.  283.  In  its  frame 
and  execution,  therefore,  the  paper  is  deficient.  But  independent 
of  that,  it  contains  a  condition  which  would  mar  it  were  it  ever  so 
unexceptionable  in  other  respects.  The  assignment  was  for  the 
benefit  of  those  who  should  execute  "a  full  and  sufficient  release;" 
and  the  plaintiffs  released  only  on  condition  that  the  fund  should 
yield  them  at  least  twenty-five  per  cent.  How  could  its  capacity  to 
do  so  be  ascertained  in  the  first  instance  ?  yet  they  might  be  called 
on  for  pro  rata  dividends  before  all  the  assets  were  collected.  Be- 
sides, a  full  release  was  intended  to  be  an  absolute  one.  If  these 
*1371  *conditional  discharges  were  admissible,  the  trustees  might 
J  be  involved  in  an  inextricable  labyrinth  of  discordant  condi- 
tions for  payment,  in  every  proportion  which  the  calculation  or 
caprice  of  the  creditors  might  dictate.  But  it  is  suggested  on  the 
authority  of  Coe  u.  Hutton,  11  S.  &  R.  398,  that  the  debt  may  be 
gone,  though  the  creditor  may  not  have  entitled  himself  to  come 
upon  the  fund.  It  is  certain  that  a  technical  release  will  discharge 
a  duty  at  law,  without  consideration  for  it,  and  that  chancery  will 
not  relieve  against  it  where  the  releasor  has  acted  with  full  knowl- 
edge of  all  necessary  circumstances.  Not  such  the  effect  of  a 
naked  agreement  which  is  executory,  and  whose  force  depends  on 
the  consideration  which  is  to  support  it.  To  be  let  into  a  participa- 
tion of  the  fund,  was  a  consideration  for  which  the  plaintiffs  stipu- 
lated as  a  condition  precedent  to  parting  with  their  debt ;  and  their 
agreement  could  not  be  enforced,  in  equity  or  at  law,  without  a  per- 
formance of  it.  Judgment  therefore  was  rightly  given  in  their 
favor  for  want  of  a  sufficient  affidavit  of  defence. 

Judgment  affirmed. 

Cited  by  Counsel,  10  Watts  312 ;  6  W.  &  S.  309 ;  1  Barr  328  ;  7  Harris 
489  ;  5  Casey  181 5  9  Id.  269. 
Cited  by  the  Court,  6  Whart.  262  ;  2  Parsons  136. 


*138]  *[PHILADELPHIA,  JANUARY  13,  1840.] 

Estate  of  Benjamin  Hinds. 


1.  Reduction  into  possession  by  a  husband  of  his  wife's  choses-in-action,  is 
in  all  cases  prima  facie  evidence  of  conversion  to  his  use  ;  but  the  presump- 
tion of  intent  may  be  repelled  by  disproof  of  the  fact  in    the   particular 
instance. 

2.  Where  bank  stock  was  bequeathed  during  the  coverture  to  a  wife,  and 
was  transferred  to  the  husband  absolutely,  but  he  gave  a  refunding  bond  to 
the  executor,  with  condition  that  the  wife,  her  heirs,  executors  or  administra- 
tors, should  return   the  legacy,  if   required   for  payment  of  debts,  and  it 
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appeared  in  evidence  that  the  husband  had  spoken  of  the  stock  as  the  property 
of  the  wife,  and  had  said  that  he  gave  the  refunding  bond  as  the  surety  of 
the  wife,  it  was  held  that  these  facts  were  sufficient  to  rebut  the  presumption 
of  his  having  converted  the  stock  to  his  own  use. 

3.  A  woman  having  real  and  personal  estate,  married ;  and  some  years 
after  the  marriage  the  husband  gave  her  a  certificate  stating  that  he  had 
borrowed  of  her  a  certain  sum,  for  which  he  promised  to  pay  her  the  interest 
annually  ;  Held,  (in  a  case   between  the  wife  and  the  representatives  of  the 
deceased  husband),  that  this  paper  furnished  sufficient  evidence  that  he  held 
the  money  as  trustee  for  the  wife,  and  not  in  his  own  right ;  but  that  she 
was  not  entitled  to  interest  upon  it. 

4.  The  husband  during  the  coverture  had  put  up  a  steam-engine  on  the 
real  estate  for  the  purpose  of   carrying  on  his  trade  :    Held,  that  his  repre- 
sentatives were  entitled  to  remove  it  from  the  premises  after  his  death. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  of 
Northampton  County,  in  the  matter  of  the  settlement  of  the  accounts 
of  Elizabeth  Hinds,  administrator  of  the  goods  of  Benjamin  Hinds, 
deceased. 

The  circumstances  of  the  case  appeared  to  have  been  as  follows  : 

Benjamin  Hinds,  the  intestate,  was  married  in  the  year  1809  to 
Elizabeth  Dehling,  widow  of  John  A.  Dehling,  who  had  died  seised 
of  a  lot  of  ground  in  the  borough  of  Easton,  and  possessed  of  some 
personal  property,  all  of  which  he  devised  and  bequeathed  to  the 
said'  Elizabeth. 

No  written  contract  or  marriage  settlement  was  executed  before 
the  marriage  of  Mr.  and  Mrs.  Hinds,  nor  did  it  appear  that  there 
*had  been  any  verbal  agreement  between  them  in  relation   ,-„,..  qq 
to  the  disposition  of  the  estate  which  she  owned  or  posses-   *- 
sed  before  the  marriage. 

On  the  6th  day  of  June  1815,  Benjamin  Hinds  signed  and 
delivered  to  his  wife  the  following  paper,  and  received  from  her  the 
money  therein  mentioned. 

"  This  is  to  certify  to  whom  it  may  concern,  that  I,  Benjamin 
Hinds,  of  the  borough  of  Easton  and  state  of  Pennsylvania,  have 
borrowed  of  Elizabeth  D.  Hinds,  the  sum  of  three  hundred  dollars, 
for  which  I  promise  to  pay  eighteen  dollars  annually,  or  to  draw 
the  interest  of  six  shares  from  the  Easton  Bank. 

Witness  my  hand  this  6th  day  of  June  1815. 
Witness  present,  BENJAMIN  HINDS." 

J.  WEYGANDT." 

At  the  time  of  the  marriage  of  Mr.  and  Mrs.  Hinds,  the  im- 
provements on  the  lot  of  ground  belonging  to  his  wife  consisted  of 
a  square  log  two-story  house  and  a  frame  stable.  About  the  year 
1815,  Mr.  Hinds  erected  a  building  partly  frame  and  partly  stone, 
near  the  back  end  of  the  lot  No.  1.  The  building  had  a  basement, 
on  two  sides  of  which  it  was  walled  up  with  stone,  and  on  the  other 
two  it  was  framed  ;  it  was  two  stories  high  above  the  basement 
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story,  of  substantial  frame,  weather-boarded  and  shingled,  about 
three  and  a  half  by  sixteen  feet.  This  he  occupied  for  carrying  on 
the  carding  and  spinning  business  and  for  manufacturing  carding 
machines.  There  was  originally  no  chimney  in  the  building.  About 
the  year  1817,  he  erected  a  two-story  brick  dwelling-house  and 
kitchen  or  back  building  on  the  front  of  the  lot  in  lieu  of  the  log 
house,  which  was  torn  down.  In  this  brick  house  Mr.  and  Mrs. 
Hinds  continued  to  live  until  his  death.  In  1819  or  1820,  Mr. 
Hinds  erected  another  building  where  the  stable  had  stood,  partly 
stone  and  partly  frame,  on  the  rear  of  the  lot  No.  2,  adjoining  to 
and  connected  with  the  building  first  mentioned,  and  about  the  same 
size,  and  constructed  very  much  in  the  same  manner.  It  was  used 
by  him  for  several  years  for  the  same  purpose  as  the  first.  About 
the  year  1825,  he  erected  an  addition  about  sixteen  by  fourteen 
feet  on  the  lot  No.  3  at  the  east  end  of  the  first  described  building. 
The  basement,  like  the  other  two  buildings,  was  stone  on  two  sides. 
The  second  story  of  frame.  About  the  time  the  last  building  was 
put  up  he  put  a  chimney  in  the  first  described  building.  When  the 
rear  building  was  put  up,  a  chimney  was  carried  up  in  it — the  base- 
ment of  that  building  being  used  for  a  blacksmith  shop.  About 
the  year  1827,  he  erected  a  steam  engine  in  the  basement  of  (No. 
1,)  and  adjoining  to  the  north  end  thereof,  to  propel  his  machinery, 
in  lieu  of  horse  power,  which  he  had  previously  used.  There  was 
a  foundation  sunk  and  a  stone  foundation  wall  put  in  :  thence  to 
*-. 4/y,  the  engine  *it  was  walled  with  brick  ;  and  the  furnace  con- 
-"  nected  with  the  chimney  of  No.  1 ;  the  wall  of  which  had 
to  be  opened  to  let  in  the  flue  of  the  furnace. 

About  the  first  of  December  1834,  and  during  the  subsistence 
of  the  coverture  of  Mrs.  Hinds,  her  mother,  Mrs.  Catherine  Wey- 
gandt,  died,  having  first  made  and  published  her  last  will  and  tes- 
tament, which  was  proved  on  the  22d  of  December,  1834,  dividing 
her  estate  among  her  daughters,  of  whom  Mrs.  Hinds  was  one. 
Under  this  will,  Mrs.  Hinds  was  entitled  to  six  shares  of  Easton 
bank  stock,  which  her  mother  had  held  in  her  lifetime.  These  six 
shares  of  bank  stock  were,  on  the  4th  day  of  May  1836,  transferred 
by  Jacob  Weygandt,  executor  of  Catherine  Weygandt,  to  Benjamin 
Hinds,  and  in  his  presence.  The  transfer  was  absolute  on  the  face 
of  it ;  but  Mr.  Hinds  gave  a  refunding  bond  to  the  executors,  recit- 
ing the  bequest  to  his  wife  Elizabeth  Hinds,  and  with  condition  to 
be  void  "  if  the  said  Elizabeth,  her  heirs,  executors  or  administra- 
tors shall  and  do  retain  the  said  legacy,  or  such  part  thereof  as  shall 
appear  to  be  necessary  for  the  payment  of  debts,"  &c. 

Benjamin  Hinds  died  on  the  15th  of  December  1836,  intestate, 
and  without  children.  Administration  of  his  goods  was  committed  to 
his  widow,  Elizabeth  Hinds,  who,  on  the  22d  of  July  1838,  settled 
an  account  of  her  administration ;  in  which  she  claimed  credit — 
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1st,  For  the  sum  of  seven  hundred  and  fourteen  dollars,  being 
the  amount  of  the  note  given  by  the  intestate  on  the  6th  of  June. 
1815,  with  interest  from  that  date. 

2d,  For  the  sum  of  four  hundred  and  eight  dollars,  being  the 
price  or  value  of  the  six  shares  of  Easton  bank  stock. 

The  account  was  referred  by  the  Orphans'  Court  to  auditors,  who 
allowed  her  these  credits,  and  refused  to  charge  her  with  the  price 
of  the  steam  engine  erected  by  the  intestate,  and  which  was  sold  by 
her  after  the  death  of  the  intestate,  and  with  the  value  of  the  build- 
ing or  shop  erected  by  him  upon  her  land  for  the  purpose  of  carry- 
ing on  his  trade.  Evidence  was  given  befbre  the  auditors  to  show 
that  Mr.  Hinds  spoke  of  the  bank  shares  as  the  property  of  his 
wife,  and  that  she  said  he  had  given  the  refunding  bond  as  her 
surety. 

Exceptions  having  been  taken  to  the  report  of  the  auditors,  the 
questions  were  argued  in  the  Orphans'  Court,  who  made  a  decree 
confirming  the  report. 

An  appeal  was  then  taken  to  this  court. 

Mr.  JBrodhead,  for  the  appellants. — The  facts  show  that  the 
husband  exercised  his  marital  rights  over  this  property.  The  law 
will  presume  that  the  acts  were  done  in  accordance  with  his  interest. 
By  the  rules  of  law  a  husband  has  the  absolute  right  to  goods  in 
possession,  and  a  right  to  reduce  choses  in  action  into  possession. 
2  Story's  Equity  630 ;  Clancy  on  Femes  Covert  2,  4 ;  Siter  v. 
*  Jordan,  4  Rawle  474,  476.  Slight  circumstances  are  suffi-  r*i  ji 
cient  to  show  intention.  2  Kent's  Com.  342  ;  Schuyler  v.  L 
Hoyt,  5  Johns.  Ch.  209-10  ;  2  Kent's  Com.  141.  A  husband  can 
make  no  contract  with  his  wife  except  in  regard  to  her  separate 
estate.  2  Story's  Equity  601 ;  Dibble  v.  Hutton,  1  Day  221 ; 
Shepherd  v.  Shepherd,  7  Johns.  Ch.  60;  3  Peere  Wms.  102. 
Personal  property  acquired  after  marriage  belongs  absolutely  to  the 
husband.  Reeves  Dom.  Rel.  60,  63  ;  2  Bac.  Abr.  C.  3  ;  Griswold 
v.  Penniman,  2  Conn.  564.  A  mere  promise  to  the  wife  is  nudum 
pactum.  3  Atk.  400.  It  is  not  in  the  power  of  the  husband  and 
wife  by  their  private  agreement  to  alter  the  rights  or  liabilities  of 
the  marriage  condition.  Dougherty  v.  Snyder,  15  S.  &  R.  31  ; 
Towers  t>.  Hagner,  3  Whart.  50,  57.  In  regard  to  fixtures,  the 
husband  is  tenant  for  life,  as  he  is  of  the  freehold  ;  but  the  rule  is 
not  the  same  as  to  trade  fixtures.  Gibbons's  Law  of  Fixtures  15, 
22  ;  2  Harr.  Dig.  1180  ;  3  Atk.  12, 13  ;  Whiting  v.  Brastow,  4  Pick. 
310.  Whenever  a  trade  fixture  can  be  sold  during  the  tenant's  life, 
it  will  go  to  the  personal  representatives  after  the  tenant's  death. 
Lemar  v.  Miles,  4  Watts  332 ;  Oves  v.  Oglesby,  7  Id.  106. 

Mr.  Maxwell,  and  Mr.  A.  E.  Brown,  for  the  appellees. 
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This  is  not  a  case  in  which  creditors  are  interested.  The  cases 
on  the  other  side  were  principally  questions  between  the  husband 
and  his  creditors.  The  refunding  bond  is  evidence  of  intention : 
then  had  the  husband  here  the  power  ?  Siter  v.  Jordan,  shows  that 
he  had.  The  agreement  here  is  one  which  equity  will  enforce. 
Towers  v.  Hagner.  The  evidence  shows  that  these  were  the  earn- 
ings of  the  wife.  A  gift  by  the  husband  to  the  wife  may  be  sup- 
ported if  there  are  no  creditors.  Toller  on  Executors  226.  A 
legacy  to  a  wife  is  a  chose  in  action  and  will  survive  to  her.  Win- 
tercast  v.  Smith,  4  Rawle  182 ;  Siter  v.  Jordan,  Id.  478.  The 
actual  possession  by  the  husband  does  not  bar  the  wife's  title  unless 
it  is  intended  to  have  that  effect :  Miller's  Estate,  Ashmead  323. 
The  bank  stock  was  received  by  the  husband  in  this  case  as  trustee 
for  the  wife.  2  Story's  Equity  601 ;  Livingston  v.  Livingston,  2 
John.  Chan.  537  ;  Tate  v.  Osborne,  1  P.  Wms.  264  ;  3  Paige  614  ; 
Stanwood  v.  Stanwood,  17  Mass.  57  ;  Starret  v.  Wynn,  17  S.  &  R. 
130  ;  Bouslaugh  v.  Bouslaugh,  Id.  361.  The  steam  engine  was 
part  of  the  freehold  and  as  such  went  to  the  wife's  heirs :  Amos 
on  Fixtures  9 ;  Organ  v.  Arthurs,  3  Watts  140 ;  Gray  v.  Hold- 
ship,  17  S.  &  R.  414 ;  Union  Bank  v.  Emerson,  15  Mass.  159 ; 
"White  v.  Arndt,  1  Whart.  91;  Powell  v.  Thompson,  3  Mason  464. 

Mr.  Brodhead,  in  reply. 

„<-.  ,^-1  As  to  the  bank  shares  it  has  been  argued  on  the  other 
-•  side  as  if  *the  wife  had  a  separate  estate,  which  is  not  the 
case.  The  cases  cited  are  principally  those  of  separate  estates. 
The  certificate  was  given  several  years  after  the  marriage.  There 
is  no  evidence  to  show  that  it  was  part  of  the  money  used  for  the 
estate.  The  wife  treated  the  steam  engines  as  personalty.  The 
exception  as  to  the  building  is  not  insisted  upon.  In  White  v. 
Arndt,  the  buildings  were  not  erected  for  the  purposes  of  trade. 
The  case  in  3  Atkins  is  in  point  and  the  reasoning  conclusive. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Much  of  the  confusion  to  be  found  in  the  books 
on  the  subject  of  a  husband's  power  over  his  wife's  choses  in  action, 
has  arisen  from  viewing  reduction  into  possession  as  identical  with 
conversion  to  his  use,  and  not  as  evidence  of  it.  That  it  is  evidence 
of  it,  and  exceedingly  powerful,  must  be  admitted ;  yet  it  is  no 
more.  Were  it  very  conversion,  it  could  not  be  qualified ;  but  it  is 
well  settled  that  the  effect  of  it  depends  on  the  intent  with  which  it 
is  accompanied :  and  that  it  operates  a  conversion,  or  not,  as  it 
happens  or  not,  to  be  an  exercise  of  the  wife's  original  dominion, 
of  which  the  husband  is  the  instrument,  for  the  purpose  of  taking 
the  property  to  himself.  I  have  expressed  my  opinion  on  this  sub- 
ject in  Siter's  Case,  4  Rawle  475,  and  I  will  not  repeat  it.  It 
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must  be  admitted,  however,  that  reduction  to  possession  is  in  all 
cases  prima  facie  evidence  of  conversion,  because  it  is  accompanied 
in  a  vast  majority  of  cases,  with  that  intent ;  but  that  presumption 
of  intent,  like  every  other  which  is  founded  on  experience  of  the 
current  of  human  transactions,  may  be  repelled  by  disproof  of  the 
fact  in  the  particular  instance :  consequently  the  question  here  de- 
pends on  the  rebutting  evidence  of  intention.  In  Wall  v.  Tomlin- 
son,  16  Ves.  413,  a  transfer,  to  a  husband,  of  his  wife's  East  India 
stock  on  an  unwritten  agreement  that  he  should  hold  it  in  trust. for 
her  separate  use,  was  deemed  insufficient  to  give  him  such  posses- 
sion of  it  as  would  entitle  his  representative,  because  as  it  was  sig- 
nificantly said,  it  had  been  made  diverso  intuitu.  In  that  case,  a 
verbal  agreement  was  made  before  the  transfer,  and  the  evidence  of 
it  was  clear ;  here  the  verbal  evidence  of  trust  consists  of  subse- 
quent declarations ;  which,  did  the  case  depend  on  them,  would  be 
of  little  avail,  for  the  reason  that  a  man  often  promises,  for  the 
sake  of  domestic  repose,  what  he  has  no  intention  to  perform.  But 
these  declarations  that  the  bank  shares  were  still  the  wife's,  are 
corroborated  by  the  refunding  bond  given  to  the  executor,  and  pro- 
duced to  him  by  the  husband,  as  testified  by  the  niece,  in  proof  of 
his  assertion.  The  condition  of  it  is  restitution  by  the  wife  and  not 
by  the  husband — an  act  that  could  not  be  performed  by  her  if  the 
shares  belonged  to  him.  Restitution  by  any  one,  would  questionless 
answer  the  purposes  of  the  executor ;  but  the  designation  of  the 
wife  as  the  person  to  make  it,  is  a  designation  of  her  as  the  person  in 
whom  the  beneficial  ownership  *was  to  reside,  and  satisfactory  r-^  *  ^q 
proof  that  he  received  it  as  her  representative  and  trustee.  ^ 

The  next  exception  stands  on  the  same  principle.  As  evidence 
of  a  contract,  the  husband's  certificate  of  loan  by  his  wife,  would 
be  destitute  of  force ;  but  as  evidence  of  his  determination  not  to 
assert  a  title  to  the  money  actually  reduced  to  his  possession  by  the 
transaction — it  assumes  a  character  of  decisive  effect.  Cannot  a 
husband,  so  far  as  his  own  interest  is  concerned,  use  his  wife's 
money,  for  a  limited  purpose,  without  impairing  her  right  to  it ; 
or  does  the  law  impregnate  it  with  his  title  by  the  touch,  and  cast 
the  ownership  of  it  on  him  against  his  will  ?  Had  the  husband  put 
the  memorandum  into  the  shape  of  a  certificate  of  loan  by  the  ex- 
ecutor in  whose  hands  the  money  stood,  the  transaction  would  not 
have  borne  a  question ;  but  in  an  inquiry  after  actual  intention,  we 
are  to  look  at  the  substance  of  it  without  giving  way  to  accidental 
circumstances  of  form  produced  by  the  ignorance  of  the  parties. 
The  object  intended,  was  the  use  of  the  wife's  money  in  consistence 
with  her  ownership  of  it ;  and  as  there  are  no  technical  words  of 
stubborn  import  in  the  paper,  it  is  our  business  to  interpret  it  so  as 
to  produce  the  results  which  the  parties  intended ;  and  it  is  enough 
to  preclude  the  husband's  ownership,  that  he  intended  to  receive  the 


143  SUPREME  COURT  [Dee.  Term, 

[Estate  of  Benjamin  Hinds.] 

money  from  the  executor  as  his  wife's  trustee ;  of  which  the  paper 
furnishes  abundant  evidence.  Being  void  as  a  contract,  however,  it 
can  give  her  no  claim  to  the  produce  of  the  money  as  interest. 

The  remaining  exception  is  better  founded.  The  steam  engine 
put  up  by  the  husband  to  drive  his  carding  and  spinning  mill,  was 
clearly  within  the  protection  of  that  principle  which  obviates  the 
conversion  into  realty,  of  fixtures  for  carrying  on  a  trade ;  and 
though  it  was  not  such  as  might  be  removed  by  a  tenant  for  years 
after  the  expiration  of  the  term,  as  was  asserted  on  good  authority 
in  White  v.  Arndt,  1  Wh.  91,  it  certainly  might,  in  analogy  to  the 
doctrine  of  emblements,  be  removed,  as  against  the  remainderman, 
by  the  representative  of  a  tenant  for  life  or  in  tail  after  the  expira- 
tion of  the  particular  estate :  as  was  held  in  the  two  leading  casea 
of  Lawton  v.  Lawton,  and  Dudley  v.  Warde.  Why  then  should 
not  a  husband,  or  his  representative,  remove  such  a  fixture  as 
against  the  wife,  after  the  termination  of  his  seisin  in  her  right, 
when  there  was  the  same  uncertainty  of  its  duration,  and  the  same 
encouragement  given  to  trade  by  the  erection  ?  I  know  of  no  case 
in  point,  but  the  principle  of  those  cited,  is  applicable  to  the  ques- 
tion in  all  its  force.  The  auditor's  report  therefore  is  to  be  cor- 
rected by  charging  the  accountant  with  the  price  of  the  engine  and 
bricks  sold  by  him ;  and  the  decree  is  affirmed  for  the  residue. 

Decree  accordingly. 

Cited  by  Counsel,  1  W.  &  S.  255 ;  4  Id.  547 ;  5  Id.  498  ;  7  Id.  169 ;  2  Barr 
72 ;  10  Id.  374 ;  9  Harris  249,  353  ;  10  Id.  132  ;  4  Wright  25,  91 ;  14  Id.  380 ; 
2  P.  F.  Smith  197.  ||15  Id.  398  ;  21  Id.  428.JJ 

Cited  by  the  court  below,  4  Barr  389  ;  11  Harris  38. 

Cited  by  the  court,  6  W.  &  S.  298  ;  1  Barr  328  ;  7  Id.  427  ;  8  Id.  192 ;  1 
Harris  481  ;  6  Id.  394;  11  Id.  463  ;  7  Casey  453  ;  1  Grant  471  ;  Brightly 
129.  ||A  husband's  receipt  of  his  wife's  choses  in  action  ia  evidence  of,  but 
not  conclusive  as  to,  a  conversion  to  his  use  ;  his  declarations  may  explain 
his  intent,  Moyer's  Appeal,  27  Smith  485,  s.  c.  1  W.  N.  C.  527  ;  and  see  Zeig- 
ler's  Appeal,  3  Norris  343,  s.  c.  4  W.  N.  C.  454. || 
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Eagles  and  Another  against  Kern. 

IN   ERKOR. 

1.  Under  the  act  of  20th  of  March  1810,  a  judgment  against  a  constable 
for  the  amount  of  an  execution  is  conclusive  upon  his  sureties. 

2.  In  an  action  thereupon  against  the  sureties  of  a  constable  to  recover  the 
amount  of  such  judgment,  it  was  held,  that  evidence  was  not  admissible  to 
show  that  the  constable  had  lent  the  money  to  the  plaintiff. 

ERROR  to  the  Common  Pleas  of  Monroe  county. 

John  Kern  brought  an  action  before  a  justice  of  the  peace  against 
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Alexander  Eagles  and  D.  S.  Miller,  the  sureties  of  one  John  Pugh, 
a  constable,  upon  the  official  bond  given  by  the  constable  with  them. 
Judgment  was  given  by  the  justice  in  favor  of  the  plaintiff.  An 
appeal  was  taken  to  the  Common  Pleas,  where  the  cause  came  on 
for  trial  before  Jessup,  President,  on  the  4th  of  December  1838. 

The  plaintiff  after  proving  the  bond  executed  by  the  constable 
and  the  defendants,  gave  in  evidence  a  transcript  from  the  record 
of  a  justice  of  the  peace  of  an  action  brought  by  himself  againsl 
the  constable  on  the  3d  of  October  1837,  to  recover  money  col- 
lected by  the  constable  in  a  suit  against  Jacob  Dreher  and  Henry 
Setzer.  It  appeared  from  this  transcript  that  the  constable  con- 
fessed a  judgment  to  the  plaintiff  for  seventy-one  dollars  eighty- 
nine  cents,  the  amount  of  the  debt  and  interest,  and  that  an  execu- 
tion issued  upon  this  judgment  which  was  returned  nulla  bona. 

The  defendants  then  offered  to  prove  that  on  or  before  the  return 
of  the  execution  issued  in  the  suit  brought  for  the  plaintiff  against 
Dreher  and  Setzer,  John  Pugh,  the  constable,  had  collected  the 
money  and  that  being  in  his  hands  it  was  lent  by  him  to  John  Kern, 
the  plaintiff. 

The  court  however  rejected  the  evidence,  and  a  verdict  was  had 
for  the  plaintiff,  whereupon  the  defendants  took  this  writ  of  error. 

*Mr.  Ihrie,  for  the  plaintiffs  in  error,  argued,  that  the  r*-tAr 
evidence  ought  to  have  been  admitted. 

Mr.  Hepburn,  contra,  relied  on  Masser  v.  Strickland,  17  S. 
&  R.  354. 

PER  CURIAM. — It  is  impossible  to  distinguish  this  case  from 
Masser  v.  Strickland.  Judgment  has  been  had  against  the  consta- 
ble for  an  official  default ;  and  according  to  the  principle  of  that 
case,  it  conclusively  establishes  the  fact  in  a  proceeding  against  his 
bail. 

Judgment  affirmed. 

Cited  by  the  court,  1  Jones  52.  ||Such  a  judgment  against  a  constable  it> 
conclusive  against  his  sureties:  Evans  v.  Commonwealth, 8  Watts  398  ;  Mus- 
selman  v.  Commonwealth,  7  Barr  240  ;  so  also  as  to  a  sheriff  and  his  sure- 
ties :  McMicken  v.  Commonwealth,  8  Smith  221. || 
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Riley  against  Willis  and  another. 

IN    ERROR. 

An  inspector  of  bark  who  was  in  office  at  the  time  of  the  passage  of  the 
act  of  15th  April  1835,   remained  in  office  until  the  28th  of  March  1836, 
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when  a  successor  was  appointed.  In  November  1835,  a  new  commission  was 
sent  to  him,  which  he  refused  to  accept.  Between  the  passage  of  the  act  and 
the  28th  of  March  1836, he  inspected  certain  bark  for  the  plaintiffs,  for  which 
they  paid  him  §1.50  per  ton :  Held,  that  he  had  no  right  to  charge  more  than 
one  dollar  per  ton,  and  that  the  plaintiffs  might  recover  back  the  excess. 

ERROR  to  the  Court  of  Common  Pleas  of  the  County  of  Phila- 
delphia. 

Robert  Willis  and  C.  N.  Buck,  partners  under  the  firm  of  Willis 
&  Buck,  brought  an  action  before  Alderman  Badger,  of  the  city  of 
Philadelphia,  against  Joseph  S.  Riley,  late  inspector  of  ground 
black-oak  bark  for  the  city  and  county  of  Philadelphia,  to  recover 
the  sum  of  fifty  cents  per  ton  for  certain  tons  of  black  oak  bark 
inspected  for  them,  and  for  which  they  paid  him  the  sum  of  one 
dollar  and  fifty  cents  per  ton  ;  the  said  fifty  cents  per  ton  being  the 
difference  between  the  fees  allowed  by  law  as  it  was  before  the  pas- 
sage of  the  act  of  the  fifteenth  of  April  1835,  and  the  fee  allowed 
by  that  act,  which  was  one  dollar  per  ton.  Judgment  having  been 
*14fi1  *given  ^7  *ne  alderman  for  the  sum  demanded,  an  appeal 
-"  was  taken  to  the  September  Term  1836,  of  the  Court  of 
Common  Pleas  for  Philadelphia  county ;  where  the  following  case 
was  stated,  to  be  considered  in  the  nature  of  a  special  verdict. 

"It  is  agreed  that  the  following  facts  be  considered  as  if  found 
by  a  jury,  in  the  nature  of  a  special  verdict;  and  if  upon  the  same 
the  court  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  then  judgment  to  be  entered  for  the  plaintiffs  for  the  sum 
of  thirty-one  dollars  forty-four  cents  and  costs,  as  on  the  verdict 
of  the  jury.  But  if  the  court  should  be  of  opinion  that  the  plain- 
tiffs are  not  entitled  to  recover,  then  judgment  to  be  entered  for 
the  defendant  as  on  the  verdict  of  the  jury:  but  in  either  case, 
without  prejudice  to  the  right  of  either  party,  to  have  a  writ  of 
error,  viz. : 

"  That  the  above  defendant,  between  the  25th  day  of  September 
1835  and  the  25th  day  of  March  1836,  inspected  for  the  plaintiffs 
a  quantity  of  oak  bark,  say  61  tons,  7  cwt.  3  qrs.  23  Ibs.,  for  the 
inspection  of  which  he  demanded  of,  and  was  paid  by  the  said 
plaintiffs,  at  the  rate  and  rule  of  one  dollar  fifty  cents  per  ton. 

"  That  the  said  defendant,  on  the  6th  day  of  June  1833  was 
duly  appointed  by  the  governor  of  this  Commonwealth,  inspector 
of  ground  black-oak  bark  in  and  for  the  city  and  county  of  Phila- 
delphia :  and  after  being  duly  qualified  according  to  law,  immedi- 
ately took  upon  himself  the  execution  of  the  duties  of  said  office, 
and  continued  to  discharge  the  same  until  some  time  after  the  26th 
of  March  1836.  That  on  the  6th  day  of  November  A.  D.  1835,  a 
commission  was  issued  appointing  the  said  Riley  inspector  of  bark, 
and  was  sent  by  the  governor  to  the  recorder  of  deeds,  &c. ;  but  the 
said  Riley  refused  to  accept  the  same ;  whereupon  a  successor  in 
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office  to  said  Riley  was  duly  appointed,  and  qualified  on  the  28th 
of  March  1836. 

"  The  said  defendant  never  gave  any  bond  or  security,  nor  took 
any  oath,  nor  did  any  act  to  qualify  himself  to  act  as  an  inspector, 
especially  under  the  act  of  15th  April  1835." 

Judgment  was  entered  in  favor  of  the  plaintiffs  by  the  Court  of 
Common  Pleas,  on  the  10th  of  June  1837  :  on  which  judgment  the 
writ  of  error  in  this  case  was  sued  out,  and  the  following  errors 
were  assigned. 

1st.  That  the  court  below  erred  in  giving  judgment  for  the  plain- 
tiff below  on  the  case  stated ;  the  facts  not  being  sufficient  in  law 
to  warrant  such  judgment. 

2d.  The  said  court  erred  in  giving  judgment  for  the  plaintiff 
below  :  Because  by  the  inspection  laws  which  existed  at,  and  imme- 
diately before,  the  passing  of  the  act  of  15th  April  1835,  the  de- 
fendant below  was  authorized  to  take  one  dollar  and  fifty  cents  per 
ton  for  the  inspection  of  the  bark  in  the  said  case  mentioned, 
*and  continued  to  be  so  authorized  at. the  time  the  same  was  r*-i47 
paid  to  him  by  the  plaintiff  below. 

3d.  Because  the  act  of  the  15th  April  1835,  did  not  repeal  the 
act  under  which  the  defendant  below  held  his  commission ;  nor  was 
the  same  repealed  by  any  act  until  the  31st  of  March  1836. 

4th.  Because  by  the  terms  of  the  said  commission  the  said  de- 
fendant was  duly  authorized  to  hold  and  exercise  his  said  office  of 
inspection  until  his  commission  and  appointment  should  be  super- 
seded and  annulled  by  some  lawful  authority. 

5th.  Because  the  act  of  the  15th  of  April  1835  required  the 
appointment  of  an  inspector  to  execute  the  duties  imposed  thereby 
before  it  could  go  into  operation  ;  and  none  was  appointed  before 
the  28th  of  March  1836. 

6th.  Because  the  provisions  of  the  last  act  in  respect  to  fees, 
duties,  obligations  and  penalties,  were  intended  to  apply  only  to 
inspectors  who  should  be  appointed  by  the  governor  under  that  act. 

7th.  Because  the  fees  paid  were  a  reasonable  and  usual  compen- 
sation for  the  services  rendered  by  the  defendant  below,  independ- 
ently of  the  provision  made  by  law ;  and  having  been  voluntarily 
paid  by  the  plaintiff  below  under  as  full  a  knowledge  of  the  law 
as  the  defendant  had,  cannot  now  be  recovered  back  in  whole  or 
in  part. 

Mr.  Broom,  for  the  plaintiff  in  error. 

Two  questions  will  embrace  the  exceptions. 

1st.  Whether  the  plaintiff  in  error  was  authorized  to  act  as 
inspector  under  his  commission  of  1833,  until  the  appointment  of 
an  inspector  under  the  act  of  1835 ;  and  to  receive  one  dollar  and 
fifty  cents  per  ton  for  inspection. 

5  WHARTON — 10 
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2d.  Whether  the  fees  voluntarily  paid  to  him  can  be  recovered 
back  in  any  event. 

1.  The  act  of  1835  was  not  limited  by  its  terms  to  take  effect  at 
any  future  period  ;  but  the  legislature  could  not  have  intended  it  to 
take  effect  immediately,  and  thereby  to  repeal  immediately  the  exist- 
ing inspection  laws,  without  intending  to  leave  the  state  without 
any  inspection  laws,  until  the  new  law  could  be  promulgated,  the 
appointments  made  of  officers  to  carry  it  into  execution,  and  the 
qualifications  of  these  officers  by  the  action  of  the  courts  of  law; 
all  of  which  would  necessarily  require  much  time.  To  guard 
against  this  evil,  they  provided  that  the  several  inspectors  to  exe- 
cute the  new  law,  should  be  appointed  by  the  governor,  from  time 
to  time,  as  occasion  should  require.  Of  this,  the  governor  must 
judge ;  and  as  he  is  a  co-ordinate  branch  of  the  government,  noth- 
ing could  be  expected  of  him  but  to  carry  it  into  effect,  after 
he  had  taken  time  to  be  informed  of  the  fitness  of  applicants  for 
*1481  °®ce'  an^  °^  tne  Requirements  of  public  convenience.  The 
-•  act  could  not  go  into  operation  until  inspectors  were  ap- 
pointed. The  great  object  of  the  law  was  to  impose  new  restric- 
tions on  the  inspectors  to  be  appointed ;  and  no  inspection  could  be 
made  without  an  inspector.  The  fifth  section  of  general  provisions, 
provides,  that  every  inspector  must  take  the  oath  prescribed  before 
he  can  enter  on  the  duties  of  his  office.  The  sixth  section,  that 
he  must  previously  give  bond  with  security  to  be  approved  of  by 
the  Court  of  Quarter  Sessions.  The  first  section  provides,  that 
the  several  inspectors  mentioned  in  the  act  should  be  thereafter 
appointed  by  the  governor :  and  prescribes  no  new  duties  to  those 
previously  appointed.  The  plaintiff  was  therefore  not  an  inspector 
under  the  act  of  1835,  nor  by  its  terms  made  subject  to  its  regula- 
tions. His  commission  was  to  continue  in  force  until  it  should  be 
superseded  and  annulled.  This  could  have  been  done  at  any 
moment  by  the  appointment  of  a  successor ;  at  which  moment  the 
new  law  would  commence  operation.  Why  this  was  not  done  before 
the  28th  of  March  1836,  must  be  referred  to  the  governor.  One 
law  necessarily  repeals  another  without  express  words  of  repeal, 
only  when  it  introduces  a  different  rule  of  action  within  the  same 
jurisdiction  ;  but  this  could  not  be  until  an  inspector  was  ap- 
pointed. An  express  repeal  of  the  former  inspection  laws  was 
not  made  until  the  31st  of  March  1836,  when  sufficient  time  had 
been  allowed  to  the  governor  to  put  the  new  laws  into  full  opera- 
tion. 

2d.  If  the  plaintiff  in  error  had  not  a  right  to  demand  or  recover 
the  fee  of  one  dollar  fifty  cents  per  ton,  or  any  fees  as  inspector, 
yet  the  payment  being  voluntary,  the  defendant  in  error  has  no 
right  to  recover  them  back.  It  was  a  reasonable  compensation  for 
the  service,  and  was  paid  in  ignorance  of  law,  without  deceit  or 
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unfair  practice,  both  parties  having  equal  means  of  knowledge  : 
Bilbie  v.  Lumley,  2  East  469;  Lothian  v.  Henderson.  3  Bos.  & 
Pul.  520 ;  Gomery  t>.  Bond,  3  Maule  &  Sel.  378  ;'  Brown  v. 
McKenley,  1  Esp.  Gas.  N.  P.  80 ;  Cartwright  v.  Rowley,  2  Id. 
723  ;  Lowry  v.  Bourdieu,  Doug.  452  ;  Morris  v.  Tarin,  1  Dall. 
147  ;  Irvine  v.  Hanlen,  10  S.  &  R.  220. 

Mr.  Gruillou,  for  the  defendants  in  error. 

It  is  well  settled  that  affirmative  laws  repeal  all  prior  laws  in  part 
materia.  There  was  no  necessity  for  an  express  repealing  clause 
in  the  act  of  1835.  The  laws  were  entirely  inconsistent.  The  act  of 
1835  gave  only  one  dollar  per  ton  ;  and  it  is  certain  that  the  plain- 
tiff in  error  acted  under  it.  He  was  bound  by  its  provisions  so 
long  as  he  retained  the  office. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  seems  to  be  admitted  in  the  argument,  that  the 
defendant  was  the  regular  inspector  of  bark,  under  a  commission 
*dated  the  6th  of  June  1833,  which  was  not  superseded  or  ,-*-.  .  q 
annulled,  until  the  28th  of  March  1836,  when  a  successor  ^ 
was  duly  appointed  and  qualified.  The  commission  of  the  6th  of 
November  1835,  had  no  effect  whatever  on  the  former  commission, 
simply  because  Riley  refused  to  accept  it.  The  only  fact  that 
remains,  is,  what  fees  had  the  inspector  a  right  to  exact,  after  the 
passage  of  the  act  of  the  15th  of  April  1835  ?  Is  he  entitled  to 
one  dollar  fifty  cents  per  ton,  the  fees  allowed  in  the  former  act,  or 
is  he  confined  to  one  dollar  per  ton,  the  measure  of  compensation 
in  the  latter,  and  existing  act  ?  And  this  is  a  question  about  which 
it  is  difficult  to  raise  a  doubt.  If  we  give  the  act  a  reasonable  con- 
struction, it  is  plain,  that  the  legislature  deemed  one  dollar  per  ton 
an  ample  compensation  for  the  services  of  the  inspector,  and  in 
that  respect  have  altered  the  provisions  of  the  former  act.  In  that 
aspect,  it  is  of  no  sort  of  consequence  under  which  statute  the 
inspector  was  appointed,  as  it  is  competent  for  the  legislature  to 
make  such  changes  as  they  may  think  proper,  in  the  fees  of  office. 
If  the  incumbent  was  not  satisfied  with  the  compensation,  he  was 
at  liberty  to  resign  ;  but  until  he  does  so,  he  must  be  regulated  in 
his  exactions  by  the  fees  which  the  legislature  have  thought  proper 
to  allow.  As  the  acts  are  inconsistent  with  each  other,  the  latter, 
quod  hoc,  repeals  the  former ;  for  an  affirmative  statute  is  a  repeal 
by  implication  of  a  preceding  affirmative  statute,  so  far  as  it  is  con- 
trary thereto  :  Leges  posteriores  priores  dbrogant.  It  is  very 
improbable  that  the  legislature  contemplated  a  different  rate  of 
compensation  in  different  parts  of  the  state,  simply  because  the  gov- 
ernor, for  very  good  reasons,  had  not  in  one  case,  and  had  in 
another,  appointed  an  inspector  under  the  latter  law.  It  is  for  those 
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who  maintain  this  proposition  to  give  very  clear  and  convincing 
reasons  for  it.  "  The  inspector  of  ground  oak  bark,"  (section  155), 
"  may  demand  and  receive,  for  inspecting  every  ton  weight  of  bark, 
one  dollar."1  And  the  101st  section,  makes  the  taking  of  greater 
fees  than  are  fixed  by  the  act,  a  misdemeanor.  It  designates  the 
inspector,  without  reference  to  the  manner  or  time  of  his  appoint- 
ment ;  and  it  is  clear,  that  the  penal  clause  must  operate  upon  the 
inspector,  without  regard  to  the  time  when  he  receives  his  appoint- 
ment. A  statute  goes  into  immediate  operation,  unless  a  contrary 
intention  most  clearly  appears. 

There  is  nothing  in  the  second  point.  This  cannot,  with  any 
propriety,  be  held  a  voluntary  payment.  When  a  person  in  an 
official  capacity  extorts  money,  or  charges  exhorbitant  fees,  the 
action  for  money  had  and  received  will  lie,  to  recover  it  back  :  1 
Esp.  D.  17 ;  Campbell  v.  Hall,  Cowp.  204 :  Miller  v.  Aris,  3  Esp. 
N.  P.  C.  231 ;  Irvine  v.  Wilson,  4  T.  R.  485. 

Judgment  affirmed. 

1  ||Const.  Penna.  1874,  Art.  III.  \  13.  No  law  shall  extend  the  term  of 
any  public  officer,  or  increase  or  diminish  his  salary  or  emoluments  after  his 
election  or  appointment.  || 
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Mentz  and  Another  against  Ham  man. 


1.  An  order  given  by  an  execution  creditor  to  the  sheriff  to  stay  all  further 
proceedings  on  his  execution  until  further  directions,  is  a  waiver  of  his  pri- 
ority in  favor  of  a  second  execution  received  by  the  sheriff  during  the  con- 
tinuance of  the  stay. 

2.  On  the  30th  of  May  1839,  a  fi.  fa.  was  delivered  to  the  sheriff  of  North- 
ampton county,  at  the  suit  of  A.  &  Co.,  returnable  to  August  term  of  the 
Court  of  Common  Pleas.     On  the  15th  of  June  1839,  a  testatum  fi.  fa.  at  the 
suit  of  B.  &  Co.  was  placed  in  the  sheriff's  hands.     To  the  first  execution 
the  following  return  was  made.     "  The  within  writ  came  to  my  hands  on 
the  day  indorsed  on  the  inner  margin,  and  nothing  was  done  in  pursuance 
thereof  by  the  directions  of  the  plaintiff's  attorney,  as  I  understood  from  J. 
K.  Heckman,  in  whose  hands  the  writ  was  deposited,  until  the  15th  of  June 
last,  when  a  testatum  fi.  fa.  issued  out  of  the  District  Court  of  the  city  and 
county  of  Philadelphia,  at  the  suit  of  Kay  and  Kay,  was  placed  in  my  hands, 
with  directions  to  proceed  forthwith ;  whereupon  I  levied  both  writs  upon 
the  personal  property  of  the  defendant,  and  exposed  the  same  to  sale,  which 
sale  yielded  the  sum  of  nine  hundred  and  thirty-three  dollars  and  twenty  six 
cents,  which  amount,  after  the  payment  of  costs  is  claimed  by  both  execution 
creditors,  and  which  I  have  paid  into  court  uuder  the  authority  of  the  act  of 
assembly."     The  money  was  paid  into  the  Court  of  Common  Pleas,  who  de- 
creed the  same  to  the  second  execution  :  Held,  that  the  sheriff's  return  was 
sufficient  and  conclusive  between  the  parties  ;  that  evidence  was  not  admissi- 
ble to  gainsay  it ;  and  that  the  decree  of  the  court  below  was  right. 
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THIS  was  an  appeal  by  George  W.  Mentz  &  Son,  from  a 
decree  of  the  Court  of  Common  Pleas  of  Northampton  County, 
in  the  matter  of  the  distribution  of  certain  money  arising  from  the 
sale  of  the  goods  of  Henry  Hamman,  under  two  writs  of  fieri  facias. 

The  facts  appeared  to  be  as  follows.  On  the  25th  of  August 
1838,  judgment  was  entered  by  confession,  in  the  Court  of  Com- 
mon Pleas  of  Northampton,  in  favor  of  George  W.  Mentz  &  Son, 
against  Henry  Hamman,  for  the  sum  of  thirty-six  hundred  and 
ninety-six  dollars,  being  the  penalty  of  a  bond  given  by  the  latter 
to  the  former.  On  the  30th  of  May  1839,  a  writ  of  fieri  facias 
issued,  returnable  to  August  Term  1839  ;  and  was  delivered  to  the 
sheriff  on  the  same  day. 

*0n  the  15th  of  June  1839,  a  writ  of  testatum  fieri  facias  r*i  51 
from  the  District  Court  for  the  city  and  county  of  Phila-  L 
delphia,  on  a  judgment  obtained  in  that  court  by  Kay  &  Brother 
against  Henry  Hamman  was  delivered  to  the  sheriff  of  Northamp- 
ton ;  who  then  proceeded  to  sell  the  goods  of  the  defendant,  and 
made  return  of  the  writs. 

In  the  case  of  Mentz  &  Son  v.  Hamman  the  following  return 
was  made. 

"  To  the  judges  within  named,  I  do  certify  and  return,  that  the 
within  writ  came  to  my  hand  on  the  day  endorsed  on  the  inner 
margin,  and  that  nothing  was  done  in  pursuance  thereof  by  the 
directions  of  the  plaintifTs  attorney,  as  I  understood  from  J.  K. 
Heckman,  in  whose  hands  the  writ  was  deposited,  until  the  15th 
of  June  last,  when  a  testatum  fieri  facias  issued  out  of  the  District 
Court  of  the  city  and  county  of  Philadelphia,  at  the  suit  of  Kay 
and  Kay,  was  placed  in  my  hands  with  directions  to  proceed  forth- 
with ;  whereupon  I  levied  both  writs  upon  the  personal  property  of 
the  defendant,  and  exposed  the  same  to  sale ;  which  sale  yielded 
the  sum  of  nine  hundred  and  thirty-three  dollars  and  twenty-six 
cents  ;  which  amount,  after  the  payment  of  costs,  is  claimed  by 
both  execution  creditors,  and  which  I  have  paid  into  court  under 
the  authority  of  the  act  of  assembly." 

In  the  case  of  Kay  &  Brother  v.  Hamman,  the  return  was  as 
follows  : 

"  To  the  judges  within  named,  I  do  certify,  &c.,  That  this  writ 
was  placed  in  my  hands  on  the  day,  and  at  the  time  thereon  en- 
dorsed, that  prior  thereto,  to  wit,  on  the  30th  day  of  May  1839,  a 
writ  of  fieri  facias  at  the  suit  of  George  W.  Mentz  &  Son,  against 
the  within  named  defendant,  was  placed  in  my  hands,  with  direc- 
tions from  the  plaintiff's  attorney  to  do  nothing  thereon  until  fur- 
ther orders ;  that  on  the  day  the  within  writ  was  placed  in  my 
hands,  to  wit,  on  the  15th  of  June  1839,  I  levied  both  writs  upon 
the  personal  property  of  the  defendant,  and  made  by  the  sale  thereof 
nine  hundred  and  thirty-three  dollars  and  twenty-six  cents,  which 
sum  after  the  deduction  of  the  costs  and  expenses  attendant  upon 
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the  sale,  is  claimed  by  both  execution  creditors,  and  paid  into  the 
Court  of  Common  Pleas  of  Northampton  county,  under  the  au- 
thority of  the  act  of  assembly,  £c.,  under  a  rule  of  court." 

The  money  having  been  paid  into  court,  rules  were  obtained  by 
the  counsel  of  the  two  execution  creditors  to  show  cause  why  it 
should  not  be  paid  to  them. 

On  the  24th  of  August  1839,  the  court  after  argument  discharged 
the  rule  taken  on  behalf  of  G.  W.  Mentz  &  Son  ;  and  made  abso- 
lute the  rule  in  favor  of  Kay  &  Brother. 


*lf)21  August,  tne  decree  wa«  opened  to  give 

J  the  parties  an  opportunity  of  producing  fresh  testimony. 

On  the  21st  of  November  1839,  the  depositions  of  the  attorneys 
for  Mentz  &  Son,  and  of  Hamman,  the  defendant,  were  produced 
on  behalf  of  Mentz  &  Son  ;  and  the  depositions  of  the  sheriff  and 
his  clerk  or  deputy,  were  produced  on  behalf  of  Kay  &  Brother. 
The  testimony  related  principally  to  the  orders  or  instructions  given 
by  the  plaintiff's  attorney  at  the  time  of  lodging  the  writ  in  the 
case  of  Mentz  &  Son  in  the  sheriff's  office  ;  and  there  was  consider- 
able variance  in  the  recollection  of  the  witnesses. 

The  court,  after  hearing  the  depositions,  and  after  argument,  re- 
fused to  vary  the  decree,  and  ordered  the  money  to  be  paid  to  Kay 
&  Brother. 

An  appeal  was  then  taken  to  this  court 

Mr.  McCartney,  for  the  appellants. 

The  first  execution  attached  from  the  time  of  its  delivery  to  the 
sheriff,  whether  a  levy  was  made  under  it  or  not.  The  return  is 
uncertain  ;  but  even  on  this  return  the  appellants  were  entitled  to 
the  money.  In  Watson  on  Sheriffs  69,  is  a  case  of  a  return  nearly 
similar  to  this,  which  was  held  bad.  That  part  of  the  return  which 
is  relied  on  against  the  appellants,  must  be  rejected,  as  it  does  not 
state  who  Heckman  is.  This  is  a  proceeding  in  rem,  and  the  object 
in  paying  the  money  into  court  is,  that  it  may  be  distributed  ac- 
cording to  law  and  equity.  We  could  therefore  give  evidence  to 
contradict  the  return.  The  fund  is  to  be  distributed  as  if  the 
sheriff  had  not  been  guilty  of  any  irregularity  :  Ulrich  v.  Dreyer, 
2  Watts  303.  But  if  there  has  been  any  irregularity,  it  was  on 
the  part  of  the  sheriff.  Our  depositions  do  not  contradict  the 
sheriff's  return  in  point  of  fact;  since  the  sheriff  does  not  assert 
the  fact  positively,  but  states  what  he  "  understood  from  J.  K. 
Heckman."  It  is  not  the  practice  in  the  country  to  push  execu- 
tions to  a  sale  forthwith.  Probably  half  the  number  are  settled 
without  a  sale.  The  rule  to  be  gathered  from  the  cases  is,  that  if 
there  be  fraud,  the  delaying  creditor  will  be  postponed.  Here 
there  is  no  allegation  or  pretence  of  fraud.  Heckman  v.  Caldwell, 
4  Rawle  376  ;  Howell  v.  Alkins,  2  Id.  282  •  Commonwealth  v. 
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Stremback,  3  Id.  341 ;  McCoy  v.  Reed,  5  Watts  302 ;  Darrick  v. 
Turner,  8  Johns.  20  ;  Power  v.  Van  Buren,  7  Cowen  562. 

Mr.  Patrick  and  Mr.  Hepburn,  for  the  appellees. 

It  appears  from  the  evidence  in  the  case,  that  Heckman  was  the 
sheriff's  deputy.  As  the  party  had  a  right  to  an  issue,  and  did  not 
ask  it,  the  court  will  consider  the  decree  of  the  court  below  con- 
clusive on  the  facts.  The  statements  in  the  sheriff's  return  are 
relevant  *and  conclusive  :  Warder  v.  Tainter,  4  Watts  274  ;  r^.-,  r« 
Blythe  v.  Richards,  10  S.  &  R.  266.  The  weight  of  evi-  L 
dence,  independently  of  the  sheriff's  return,  is  clearly  in  favor  of 
the  order  to  stay  the  execution,  having  been  given.  The  sheriff 
adopted  the  act  of  Heckman.  The  return  is  not  uncertain,  since 
it  plainly  amounts  to  a  return  of  "  proceeding  stayed  by  order  of 
the  plaintiff's  attorney."  There  is  no  case  brought  before  this  court 
on  appeal,  on  the  same  facts  which  were  submitted  to  the  court 
below,  in  which  this  court  has  reversed. 

Mr.  A.  E.  Browne,  replied. 

The  opinion  of  the  court  was  delivered 

ROGERS,  J. — In  all  cases  of  sale  upon  execution,  where  there  is 
a  dispute  concerning  the  distribution  of  the  money,  the  court  from 
which  the  execution  issues,  have  power  to  determine  the  same 
according  to  law  and  equity.  Act  of  16th  June  1836.  The  money 
in  this  case  was  brought  into  court,  under  the  authority  of  that  act, 
and  the  question  is,  to  whom  it  rightfully  belongs.  It  has  been 
repeatedly  ruled,  that  an  order  given  by  an  execution  creditor  to 
the  sheriff,  to  stay  all  further  proceedings  on  his  execution,  until 
further  directions,  is  a  waiver  of  his  priority  in  favor  of  a  second 
execution  received  by  the  sheriff  during  the  continuance  of  the  stay  : 
Eberle  v.  Mayer,  1  Rawle  336.  This  principle  bears  directly  on 
the  point  here,  which  depends  entirely  on  the  fact,  whether  Mentz 
&  Son,  by  their  attorney,  gave  an  order  to  stay  proceedings  on 
their  execution.  And  of  this,  as  between  these  parties,  there  can 
be  no  doubt.  To  the  execution  of  Mentz  &  Son,  the  sheriff  made 
the  following  return  :  "To  the  judges  within  named,  I  do  certify 
and  return,  that  the  within  writ  came  to  my  hands  on  the  day 
endorsed  on  the  inner  margin,  and  that  nothing  was  done  in  pur- . 
suance  thereof,  by  the  directions  of  the  plaintiffs'  attorney,  as  I 
understood  from  J.  K.  Heckman,  in  whose  hands  the  writ  was 
deposited,  until  the  15th  of  June  last,  when  a  testatum  fi.  fa.  issued 
out  of  the  District  Court  of  the  city  and  county  of  Philadelphia, 
at  the  suit  of  Kay  and  Kay,  was  placed  in  my  hands,  with  direc- 
tions to  proceed  forthwith,  whereupon  I  levied  both  writs  on  the 
personal  property  of  the  defendant,  and  exposed  the  same  to  sale ; 
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•which  sale  yielded  the  sum  of  nine  hundred  and  thirty-three  dol- 
lars and  twenty-six  cents ;  which  amount,  after  payment  of  costs, 
is  claimed  by  both  execution  creditors,  and  which  I  have  paid  into 
court,  under  the  authority  of  the  act  of  assembly.  On  the  return 
of  the  sheriff,  which  is  conclusive  evidence  of  the  facts  contained 
in  it,  it  is  very  clear,  that  the  money  was  properly  adjudged  to  the 
younger  execution  creditor ;  Mentz  &  Son  having  voluntarily 
waived  in  favor  of  that  execution  all  priority  arising  from  the  fact, 
that  their  execution  was  first  put  in  the  hands  of  the  sheriff.  Al- 
*-.  r ,-,  though  it  is  not  so  formal  as  it  might  be,  *yet  the  sheriff  has 
-•  substantially  returned,  that  the  first  execution  was  stayed 
by  order  of  the  plaintiff's  attorney  ;  and  it  is  no  manner  of  con- 
sequence on  whose  information  he  chooses  to  rely  for  the  truth  of 
his  return.  That  is  a  matter  which  does  not  concern  the  second 
execution  creditor :  it  would  not  excuse  the  sheriff  in  an  action  for 
a  false  return,  that  he  was  misled,  either  by  the  mistake,  or  wilful 
misrepresentation  of  his  deputy.  If  that  be  so,  deputy  is  liable  over 
to  him.  The  words,  "  as  I  understood  from  J.  K.  Heckman,"  may 
be  rejected  as  surplusage,  and  then  it  stands  as  a  return  that  the 
proceedings  were  stayed  by  order  of  the  plaintiffs'  attorney ;  and 
this  on  the  authority  of  Eberle  v.  Mayer,  postpones  him  in  favor 
of  the  second  execution.  The  subsequent  levy  and  sale  on  both 
executions,  cannot  change  the  relative  situation  of  the  parties  ;  as 
by  the  order  to  the  sheriff  the  first  execution  is  irrevocably  post- 
poned. The  return  of  the  sheriff  must  be  certain,  or  it  is  bad  ; 
but  there  is  nothing  in  which  this  return  is  uncertain.  The  material 
fact,  that  the  proceedings  on  the  first  execution  were  stayed  by  the 
order  of  the  plaintiffs'  attorney,  is  distinctly  stated .;  nor  is  there 
less  certainty  in  the  other  parts  of  the  return.  The  additional 
words  may  be  stricken  out  without  altering  the  sense,  and  cannot 
affect  its  validity.  Utile  per  inutile  nan  vitiatur.  The  most  that 
can  be  said,  in  objection  to  the  return,  is,  that  it  is  defective  in 
form  ;  but  this  may  be  amended  by  leave  of  the  court.  The  sheriff 
is  not  obliged,  unless  ruled  so  to  do,  to  make  a  return  to  a  writ  of 
fieri  facias  ;  but  when  he  makes  a  return  to  the  writ,  it  is  conclu- 
sive between  other  parties,  and  can  be  impeached  only  in  an  action 
against  the  sheriff.  If  the  return  of  the  sheriff  be  false,  or  there 
be  any  neglect  of  duty  by  the  under  sheriff  or  bailiff,  the  sheriff  is 
alone  responsible  to  the  party  injured.  As  between  conflicting 
execution  creditors,  it  cannot  be  gainsaid;  the  injured  party  hav- 
ing an  adequate  remedy  against  him.  This  principle,  if  it  need 
the  aid  of  authority,  was  ruled  in  Debler  v.  Roberts,  13  S.  &  R. 
64,  and  Blythe  v.  Richards,  10  Id.  266. *  The  parol  evidence  was 
given  to  contradict  the  sheriff's  return,  and  for  that  purpose  was 
clearly  inadmissible,  and  must  be  altogether  disregarded.  It  is  a 
See  4  WLart.  504. 
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singular  feature  in  this  case,  that  the  sheriff  and  his  deputy  were 
examined  to  the  truth  of  the  return ;  and  this,  of  itself,  shows  the 
wisdom  of  the  rule,  as  heretofore  established.  If  they  could  be 
examined  for,  they  may  be  examined  against  the  return ;  and  in 
this  manner  escape  from  the  consequences  of  official  misconduct. 
In  an  action  against  the  sheriff,  the  truth  of  the  return  may  be 
inquired  into;  and  for  that  purpose  parol  evidence  will  be  com- 
petent :  this  cannot  be  as  the  case  now  stands,  as  the  younger 
execution  creditor  can  rely  on  the  return  as  conclusive  of  his  right 
to  the  money  raised  by  the  sale.  The  act  of  assembly  to  which 
reference  has  been  made,  does  not  dispense  with,  nor  in  any  manner 
alter  the  well  established  rules  of  evidence,  nor  does  it  in  the  least 
change  the  responsibility  of  the  *sheriff.  It  may,  indeed,  ,-*-.  rr 
be  doubted,  whether  it  makes  any  alteration  in  the  practice,  ' 
except  in  the  section  which  gives  an  appeal  to  the  Supreme  Court. 
There  is  certainly  nothing  in  the  circumstance,  that  the  money 
awaits  the  distribution  of  the  court,  which  impairs  the  conclusive 
force  which  the  law  gives  to  a  sheriff's  return.  Before  return 
made  by  the  sheriff,  the  courts  have  always  interposed  to  prevent 
injustice,  but  they  cannot  alter  the  effect  of  a  return  ;  although  in 
a  proper  case  they  may  enlarge  the  time  for  making  it,  or  may 
grant  leave  to  amend  it.  The  court  is  always  anxious  to  protect 
the  officer  in  the  discharge  of  his  duty  ;  but  at  the  same  time  we 
must  be  careful  not  to  screen  him  from  the  necessary  responsi- 
bility to  suitors.  It  is  difficult  to  calculate  the  mischief  which 
may  arise,  from  relaxing  those  wholesome  restrictions  on  the  exer- 
cise of  executive  authority.  Nor  must  we  for  one  moment  give 
countenance  to  the  practice  of  introducing  parol  testimony  to  con- 
trol the  sheriff's  return,  except  in  an  action  against  him  for  official 
misconduct. 

Decree  of  the  Court  of  Common  Pleas  affirmed. 

Cited  by  Counsel,  9  Watts  335  ;  1  Barr  19,  454 ;  2  Id.  94  ;  8  Casey  16 ;  1 
Wright  167 ;  ||  27  Smith  293,  s.  c.  1  W,  N.  C.  354.  || 

Cited  by  the  Court,  6  Whart.  70 ;  7  W.  &  S.  67.  ||  A  sheriffs  return  to  a 
fi.  fa.  is  conclusive  on  the  plaintiff  therein  :  Bogue's  Appeal,  2  Norris  103  ; 
B.C.  3W.  N.  C.  257. U 
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Schall  and  others  against  Miller. 

IN    ERROR. 

1.  In  ejectment,  brought  against  D.  and  others,  who  defended  on  the  ground 
of  a  warrant  in  favor  of  S.,  one  of  the  defendants,  in  which  it  appeared  that 
D.  was  interested  at  the  time,  it  was  held,  that  evidence  was  admissible  of 
declarations  made  by  D.  about  the  time  of  the  issuing  of  the  warrant,  as  to 
the  manner  and  time  of  taking  up  the  land  ;  although  a  release  by  1>  to  certain 
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others  of  the  defendants  haa  been  given  in  evidence  by  the  detenaants,  and 
evidence  had  been  given  on  the  part  of  the  defendants  to  show  that  D.  did 
not  reside  on  the  land  at  the  time  of  the  ejectment. 

2.  Notes  of  the  testimony  given  by  a  witness  on  a  former  trial,  taken  by  the 
judge  who  tried  the  cause,  were  held  not  to  be  admissible  for  the  purpose  of 
contradicting  the  witness  ;  the  judge  having  testified  that  it  was  not  his  prac- 
tice to  take  full  notes  of  the  testimony,  except  in  cases  where  it  was  probable 
that  the  cause  would  be  reviewed  ;  and  it  not  appearing  that  full  notes  were 
taken  by  him  on  that  trial. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Northampton  county,  to  remove  the  record  of  an  action  of 
ejectment  brought  by  Anthony  F.  Miller  against  John  Schall, 
Samuel  Brooke,  John  Drehr,  impleaded  with  James  Cresson, 
Joseph  Cresson,  John  Hunt,  Henry  Fox,  Anthony  Fox,  Benjamin 
Griffith,  Samuel  Rodgers,  David  Davies  and  Samuel  Fowler,  to 
recover  a  tract  of  one  hundred  and  ninety-five  acres  and  seventy- 
six  perches  of  land,  in  Norwegian  township,  Schuylkill  county. 

In  pursuance  of  an  act  of  assembly,  this  cause  was  removed 
from  the  Common  Pleas  of  Schuylkill  county,  in  which  it  orig- 
inated, to  the  court  of  Lehigh  county,  where  it  came  on  for  trial 
on  the  15th  of  February  1837.  A  verdict  and  judgment  were 
obtained  by  the  plaintiff ;  but  a  writ  of  error  having  been  taken, 
the  judgment  was  reversed  by  this  court,  and  a  venire  de  novo 
awarded.1 

The  cause  came  on  again  for  trial  on  the  30th  of  January  1839, 
before  Banks,  President,  when  the  plaintiff  gave  in  evidence  a  war- 
rant to  himself  for  the  land  in  question,  dated  the  25th  of  April 
1835.  Parol  evidence  of  an  improvement  on  the  land  by  one  Levi 
Blew  and  Michael  Blew  having  been  given,  the  plaintiff  then  gave 
£..  CB.-I  in  evidence  *the  record  of  a  suit  by  John  Hughes  against 
J  Levi  Blew,  Michael  Blew  and  John  Adams,  in  the  Common 
Pleas  of  Schuylkill  county  of  December  Term  1817,  with  the  fieri 
facias,  inquisition  and  venditioni  exponas  thereon,  and  a  deed  from 
the  sheriff  of  Schuylkill  county,  dated  the  26th  October  1818,  to 
James  Blew,  duly  entered  in  the  prothonotary's  office.  He  then 
put  in  evidence  a  deed  to  himself  from  James  Blew  and  wife,  dated 
the  27th  of  August  1832,  for  twelve  hundred  acres,  and  certain 
surveys  to  show  their  boundaries. 

Some  other  parol  evidence  having  been  given  respecting  the 
boundaries,  &c.,  the  plaintiff's  case  was  closed. 

The  defendant  then  gave  in  evidence  certain  deeds  and  docu- 
ments, as  follows : 

August  24th  1824.  Warrant  to  John  Schall  for  one  hundred  and 
twenty  acres  of  land  in  Norwegian  township,  Schuylkill  county. 

September  9th  1824.  Survey  on  the  same  of  one  hundred  and 
ninety-five  acres,  seventy-six  perches,  &c. 

1  See  Schall  v.  Miller,  3  Whart.  250. 
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April  7th  1825.     Patent  to  John  Schall  for  the  same. 

December  1st  1828.  Deed  John  Schall  and  wife  to  John  H. 
Cresson,  James  Cresson  and  Joseph  Cresson,  for  the  same,  for  the 
consideration  of  sixteen  hundred  and  fifty-six  dollars. 

January  10th  1829.  Release  John  Drehr  and  wife  to  the  same 
for  the  same  lands. 

March  4th  1829.  Application  of  Niel  Crosby  for  one  hundred 
and  eighty  acres  of  land  on  an  improvement,  and  the  affidavit  of 
Levi  Blew,  on  which  the  application  was  founded. 

March  7th  1729.  Warrant  to  Niel  Crosby  for  one  hundred  and 
eighty  acres. 

May  14th  1829.  Survey  to  Niel  Crosby,  for  fifty-two  acres  one 
hundred  and  twenty-nine  perches,  thereon. 

March  26th  1829.  Deed  Levi  Blew  and  wife  to  Niel  Crosby, 
for  one  hundred  and  eighty  acres  of  land. 

May  12th  1829.  Deed" Niel  .Crosby  to  John  Schall  and  Thomas 
S.  Ridgway,  for  fifty-two  acres  one  hundred  and  twenty-nine 
perches. 

June  15th  1829.  Patent  to  John  Schall  and  Thomas  S. 
Ridgway,  for  fifty-two  acres  one  hundred  and  twenty-nine  perches. 

January  25th  1830.  Deed  John  Schall  and  wife,  and  Thomas 
Ridgway  and  wife,  to  James  Cresson,  John  H.  Cresson  and  Joseph 
Cresson,  for  the  same  lands. 

Parol  evidence  was  then  given  on  the  part  of  the  defendants, 
upon  points  not  material  to  the  questions  on  the  writ  of  error. 

The  plaintiff  then,  after  certain  testimony  in  rebuttal,  offered  to 
*prove,  by  one  Jacob  Miller,  certain  declarations  of  John  r-%*  -o 
Drehr,  respecting  his  taking  up  the  land  on  the  warrant  of 
John  Schall,  given  in  evidence  by  the  defendants.  The  defendant's 
counsel  objected  to  the  admission  of  these  declarations,  but  the 
objection  was  overruled,  and  the  evidence  admitted ;  to  which  the 
defendant's  counsel  excepted. 

Jacob  Miller  then  testified  as  follows  : — "  It  was  in  the  summer 
of  1824  or  1825,  I  came  to  John  Drehr  in  Orwigsburg.  He  said 
he  knew  a  piece  of  very  good  coal  land.  If  I  would  advance  him 
the  money,  he  would  take  up  the  land  in  company.  I  told  him  I 
would  if  it  was  certainly  vacant :  I  asked  him  where  it  was  situated. 
He  said  it  laid  on  the  branch.  He  said  if  I  would  help  to  take 
up,  I  must  come  up  with  the  horses,  and  they  would  go  at  night, 
so  that  nobody  should  see  them.  I  asked  how  it  came  that  nobody 
is  to  see  us.  I  said,  if  nobody  was  to  see  us,  I  would  not  do  it,  to 
go  up  at  night.  I  went  home.  A  while  after,  in  two  or  three 
weeks,  I  came  up  again  and  went  unto  John  Drehr  again  and  asked 
if  the  land  lay  so.  He  said  no,  now  he  and  his  neighbor  Schall 
had  taken  it  up ;  that  if  I  had  not  been  an  old  woman,  I  could 
have  had  a  share  in  it." 
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A  great  many  witnesses  were  examined  on  both  sides  in  relation 
to  the  merits,  and  also  in  respect  to  the  character  of  witnesses. 
Among  those  examined  were  Thomas  Baird  and  James  Blew,  in 
reference  to  whom  the  defendants  offered  in  evidence,  together  with 
the  deposition  of  Judge  Blythe,  his  notes  of  the  case  of  Richly  and 
Reed  against  Heizer,  tried  at  October  Term  1833,  in  Schuylkill 
county,  to  contradict  them ;  together  with  evidence  to  show  that  it 
was  the  same  Thomas  Baird  and  James  Blew  who  then  testified  in 
that  case,  who  had  given  testimony  in  this  ;  to  the  admission  of 
which  notes  the  plaintiff's  counsel  objected,  and  the  court  rejected 
them  ;  and  the  defendant's  counsel  excepted. 

In  his  deposition  Judge  Blythe  testified  as  follows  : — "  The  notes 
here  produced  and  now  marked  in  page  1st,  '  C.  Blythe,'  in  my 
handwriting,  are  my  notes  of  October  Term,  Common  Pleas  of 
Schuylkill  county.  Among  the  notes  of  causes  then  tried  are  my 
note  taken  in  the  cause  of  James  Cresson,  John  H.  Cresson  and 
Joseph  Cresson  against  John  Miller,  Joseph  Jefferson,  and  John 
Wolfington,  No.  212,  October  Term  1831.  The  jury  was  sworn 
October  23d  1833,  as  appears  by  my  notes.  It  appears  by 
my  notes,  that  James  Blew  was  called  in  the  first  instance, 
by  the  defendants  in  the  suit  referred  to  and  by  them  exam- 
ined ;  and  according  to  my  note  of  his  testimony,  he  testified  as 
follows  :" 

Then  followed  notes  of  the  testimony  of  James  Blew,  Thomas 
Baird,  and  others,  given  in  that  case. 

The  deposition  then  proceeded : — "  Thomas  Sillyman  and  Jacob 
*1  ^QT  *Seitzinger,  Esq.,  were  then  called  and  examined  on  the  part 
J  of  the  plaintiffs,  when  the  testimony  appears  to  have  been 
closed  on  both  sides.  I  took  the  notes  of  the  testimony  as  accu- 
rately as  I  conveniently  could ;  I  believe  I  took  down  substantially 
what  the  witness  stated ;  I  remember  without  reference  to  my 
notes,  that  James  Blew  was  examined  in  that  cause,  but  I  cannot 
state  what  he  testified  without  reference  to  my  notes ;  there  is  no 
notice  on  my  notes  of  the  different  days  during  which  the  trial  was 
in  progress  ;  from  any  thing  that  I  recollect,  or  that  appears  on  my 
notes,  I  can't  state  whether  the  first  and  second  examination  of 
James  Blew  was  on  the  same  day ;  but  from  the  amount  of  testi- 
mony contained  in  my  notes,  between  his  first  and  second  examina- 
tion, I  think  it  probable,  the  two  examinations  were  not  on  the 
same  day.  My  general  practice  is  to  take  full  notes  of  causes, 
which  there  is  a  probability  may  be  reviewed  in  the  Supreme  Court; 
this  was  a  cause  in  which  I  took  full  notes."  On  his  cross-exami- 
nation, Judge  Blythe  said — "  I  can't  testify  to  the  substance  of 
James  Blew's  testimony  without  my  notes.  I  testify  altogether 
from  my  notes,  so  far  as  it  regards  what  James  Blew  stated  on  his 
several  examinations.  I  remember  independent  of  my  notes  that 
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he  was  examined  in  the  cause.  I  have  been  aided  in  taking  down 
testimony  by  the  counsel  in  the  cause  repeating  what  the  witness 
stated.  I  can't  say  that  I  have  experienced  inconvenience  from 
the  distance  at  which  the  witness  stands  from  my  seat,  in  taking 
down  the  testimony.  At  the  time  of  this  examination  the  space 
between  my  seat  and  the  back,  a  rear  wall  of  the  court-house,  was 
considerable ;  it  has  been  altered  within  the  last  year.  When  I 
detail  the  names  of  the  witnesses  and  the  papers  given  in  evidence 
I  spoke  exclusively  from  my  notes. 

Among  other  witnesses  the  defendants  produced  the  deputy- 
sheriff  of  Schuylkill  county,  who  testified  that  he  served  the  sum- 
mons in  this  case  ;  that  Schall  and  Drehr  did  not  reside  on  the  land 
at  the  time,  and  never  did  reside  there  that  he  knew  of;  and  that 
he  served  the  writ  on  them  in  Orwigsburg. 

The  jury  found  a  verdict  for  the  plaintiff;  and  the  defendants 
took  this  writ  of  error,  and  assigned  for  error  the  admission  of  the 
testimony  of  Jacob  Miller,  and  the  rejection  of  the  notes  of  Judge 
Blythe. 

Mr.  Hepburn  and  Mr.  Sfallery,  for  the  plaintiff  in  error,  cited 
Read  v.  Dickey,  1  Watts  152  ;  Hoffman  v.  Lee,  3  Id.  352 ;  Weed- 
man  v.  Kohr,  4  S.  &  R.  174 ;  McGill  v.  Kauffman,  Id.  307 ; 
Selin  v.  Snyder,  11  Id.  319 ;  McKennan  v.  Doughman,  1  P.  &  W. 
217;  Cresson  v.  Miller,  2  Watts  273;  Siegfried  v.  Levan,  6  S.  & 
R.  312. 

Mr.  Crreenough  (with  whom  was  Mr.  Hoffman),  cited  Johnson 
*».  Kerr,  1  S.  &  R.  25  ;  Swartz  v.  Moore,  5  Id.  257  ;   Bas-   m  ™ 
sler  v.  Niesly,  2  Id.  354 ;  Packer  v.  Gonsalus,  1  Id.  526 ;    L 
Naglee  v.  Albright,  4  Whart.  291. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  an  ejectment  for  one  hundred  and  ninety- 
five  acres  and  ninety-six  perches  of  land,  in  which  the  plaintiffs 
claim  title  under  an  improvement  by  Levi  Blew,  the  right  to  which 
is  regularly  vested  in  him,  by  sundry  conveyances.  The  plaintiff 
gave  in  evidence  the  record  of  a  judgment,  John  Hughes  v.  Levi 
Blew  and  others ;  a  sale  of  the  premises  by  the  sheriff,  and  a  deed 
by  him  to  James  Blew.  He  also  gave  in  evidence  a  deed  from 
James  Blew  to  Anthony  F.  Miller,  the  plaintiff.  The  defendant 
commenced  his  title  with  a  warrant  to  John  Schall,  one  of  the  de- 
fendants, in  which  it  would  seem,  John  Drehr,  another  defendant 
on  the  record,  was  interested.  The  defendant  also  relied  on  a  dis- 
claimer of  title,  by  James  Blew,  who  was  the  purchaser  at  the 
sheriff's  sale.  The  plaintiff  offered  in  evidence  the  declaration  of 
Drehr,  as  to  the  manner  and  time  the  land  was  taken  up,  on  the 
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Schall  warrant :  wnereupon  the  plaintiff  was  permitted  to  prove,  by 
Jacob  Miller,  "that  in  the  summer  of  1824  or  1825,  he  was  in 
company  with  Drehr  at  Orwigsburg:  that  Drehr  said  he  knew  a 
piece  of  very  good  coal  land :  that  if  the  witness  would  advance 
the  money,  they  would  take  up  the  land  in  company.  Said  he 
would,  if  it  was  certainly  vacant.  Drehr  said,  if  witness  would 
help  to  take  it  up,  he  must  come  up  with  the  horses ;  and  they 
would  go  at  night,  so  that  nobody  should  see  them.  Witness  asked 
Drehr  how  it  came,  that  nobody  was  to  see  them,  and  then  said,  if 
nobody  was  to  see  us,  he  would  not  do  it ;  that  he  would  not  go  up 
at  night.  After  two  or  three  weeks,  witness  came  up  again,  and 
asked  if  the  land  lay  so.  Drehr  said,  no ;  now  he  and  his  neigh- 
bor, Schall,  had  taken  it  up :  that  if  witness  had  not  been  an  old 
woman,  he  could  have  had  a  share  of  it."  The  defendants  com- 
plained of  the  admission  of  this  evidence.  The  object  of  the  testi- 
mony was  to  show  a  fraud  in  Drehr,  and  to  deduce  an  inference 
from  the  clandestine  proceeding  on  his  part,  that  he  was  well  ac- 
quainted with  Blew's  improvement.  And  in  this  point  of  view,  it 
was  pertinent  testimony  against  Drehr,  who  is  a  party  to  the  re- 
cord, and  at  or  about  the  time  the  transaction  alluded  to  took  place, 
had  an  interest  in  the  warrant.  At  this  time,  he  was  the  principal 
actor,  and  was  then  meditating  the  plan  of  surreptitiously  obtain- 
ing the  right  to  the  land.  The  testimony  must  be  taken  together, 
and  must  be  viewed  as  one  transaction.  When  the  witness  saw 
him  again,  the  land  had  been  taken  up  on  the  Schall  warrant,  on 
the  same  conditions,  and  the  jury  were  asked  to  infer,  in  the  same 
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manner  as  was  proposed  *by  Drehr  to  Miller.     The  declara- 


tions of  a  person,  immediately  preceding  an  act,  or  at  the 
time,  may  be  given  in  evidence,  to  affect  him,  as  part  of  the  res 
gestas.  If  Drehr  had  been  the  only  defendant,  it  would  hardly 
admit  of  argument,  that  his  declarations  were  competent  testimony. 
The  admissions  of  a  party  to  a  suit,  against  his  interest,  are  evi- 
dence in  favor  of  the  other  side,  when  they  bear  on  the  matter  in 
issue,  whether  made  during  the.  time  he  had  the  interest,  or  imme- 
diately preceding  it,  when  he  was  about  to  acquire  one.  It  is  how- 
ever said,  that  at  the  trial,  Drehr  had  no  interest ;  and  that  his 
declarations  cannot  be  given  in  evidence  to  affect  others.  Whether 
the  evidence  admitted  could  affect  the  interests  of  the  other  defend- 
ants, it  is  not  now  material  to  inquire ;  as  it  is  sufficient  to  sustain 
the  judgment,  that  it  was  competent  evidence  against  Drehr.  The 
return  of  the  sheriff,  by  the  act  of  the  13th  of  April  1807,  is  prima 
facie  evidence  that  the  person  on  whom  the  service  is  made,  is  in 
possession,  whether  he  be  or  be  not  a  party  named  in  the  writ. 
Now,  although  the  defendants  have  given  in  evidence  a  release  from 
Drehr,  yet  non  constat,  that  by  subsequent  title,  he  may  not  have 
re-acquired  an  interest  in  the  premises ;  and  it  was  not  for  the 
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court  to  anticipate  that,  in  a  subsequent  part  of  the  cause,  the  de- 
fendants   would    rebut   the  inference,    arising    from    the    sheriff's 
return.     The  defendant  alleges  that  Drehr  was  made  party  to  the 
suit  for  the  express  purpose  of  making  his  declarations  evidence,  so 
as  to  prejudice  the  right  of  others.     It  sometimes  happens,  that  a 
witness  is  made  defendant,  to  exclude  his  testimony.     And  when 
no  evidence  has  been  produced  against  him,  he  is  entitled  to  his 
discharge,  as  soon  as  the  opposite  party  has  closed  his  case ;  and 
may  then  give  evidence  for  the  others.     And  this  is  permitted  to 
avoid  injustice.     But  if  there  is  any,  even  the  slightest  evidence 
against  him,  he  cannot  be  discharged  before  the  rest,  and  the  case 
must  go  altogether  to  the  jury.     In  analogy  to  this  principle,  if 
there  had  been  no  evidence  against  Drehr,  a  verdict  might  have 
been  taken  in  his  favor.     But,  as  there  was  conflicting  evidence  as 
to  the  possession  of  Drehr,  although  the  evidence  greatly  prepon 
derated  in  his  favor,  even  if  it  has  been  the  case  of  a  witness,  the 
defendants  would  have  lost  the  benefit  of  his  testimony.     The  de- 
fendants say  they  were  greatly  prejudiced  by  the  testimony  of 
Miller;   but  the  only  way  to  avoid  it  was,  by  praying  a  special 
direction  to  the  jury,  that  it  was  evidence  against  Drehr  only,  and 
such  of  the  defendants  as  had  notice  of  the  fact.     Whether  any  of 
the  defendants  are  bona  fide  purchasers  without  notice,  it  will  be 
time  enough  to  decide,  when  the  question  properly  arises.     It  is 
sufficient  to  decide  that  the  court  were  not  in  error  in  receiving  the 
evidence  at  the  time,  and  under  the  special  circumstances  of  the 
case.     It  was  evidence,  in  this  stage  of  the  cause,  against  Drehr  ; 
and  though  there  were  other  defendants,  that  fact  cannot  alter  the 
principle.     It  was  in  the  power  *of  the  jury  to  find  a  ver-   r*-t^o 
diet  against  him,  and  in  favor  of  the  other  defendants. 

But  it  is  said  that  the  court  erred  in  rejecting  that  part  of  the 
notes  of  Judge  Blythe,  mentioned  in  the  third  bill  of  exceptions. 
The  objection  goes  to  their  authentication.  "  The  notes  here  pro- 
duced," &c.,  says  Judge  Blythe  in  his  deposition,  "in  my  hand- 
writing, are  my  notes  of  October  Term  of  Common  Pleas  of  Schuyl 
kill  county :  among  the  notes  of  causes  then  tried,  are  my  notes 
taken  in  the  cause  of  Cresson  et  al.  v.  Miller,  &c.,  No.  112, 
October  Term,  1831."  It  is  very  evident,  that  the  attention  of 
Judge  Blythe  was  directed  solely  to  that  cause,  and  the  evidence 
given  in  it ;  and  that  the  only  reason  there  was  a  general  reference 
to  the  notes,  arose  from  the  practice  of  the  judge  of  keeping  the 
notes  of  all  causes  tried  at  a  term  stitched  together  in  a  book  for 
his  own  convenience.  He  says,  in  his  deposition,  that  it  was  his 
general  practice  "  to  take  full  notes  of  causes  which  there  was  a 
probability  might  be  reviewed  in  the  Supreme  Court.  This  was  a 
cause  (referring  to  Cresson  t>.  Miller)  in  which  I  took  full  notes." 
On  this  statement,  the  notes  in  that  cause  were  read  without  objec- 
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tion ;  but  it  would  be  going  an  unwarrantable  length,  to  rule  that 
the  testimony  set  down  as  given  in  other  causes  was  evidence,  on 
such  proof  of  authentication.  It  is  plainly  inferable,  from  what 
is  said,  that  it  is  his  practice  to  take  full  notes,  only  in  cases  where 
there  is  a  probability  that  the  cause  may  be  reviewed  ;  but  whether 
the  cause  of  which  evidence  was  sought  to  be  given,  was  of  that 
description,  the  judge,  in  no  part  of  his  deposition,  informs  us. 
If  evidence  for  this  purpose,  I  do  not  see  how  we  could  exclude  any 
facts  which  appear  on  the  face  of  the  notes,  from  the  beginning  to 
the  end  of  the  term,  if  pertinent  to  issues.  This  would  introduce 
a  laxity  into  the  practice,  which  we  are  not  disposed  to  countenance. 
It  would  be  unsafe  to  extend  the  rule  on  this  subject  further  than 
has  been  done,  in  cases  already  adjudged.  The  notes,  I  observe, 
on  inspection,  contain  the  arguments  of  counsel,  the  decision  of 
the  court  on  points  of  testimony,  and  a  journal  of  other  matters 
which  occur  in  the  progress  of  the  cause.  It  was  not  the  intention, 
either  of  the  parties,  or  the  witness,  to  authenticate  every  fact 
noted,  so  as  to  make  them  evidence.1 

Judgment  affirmed. 

Cited  by  Counsel,  6  W.  &  S.  52;  8  Id.  62 ;  5  Harris  414;  13  Wright  350. 
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Snyder  against  Wertz. 

IN    ERROR. 

In  an  action  for  goods  sold,  brought  into  the  Common  Pleas  by  appeal  from 
a  magistrate,  the  plaintiff,  to  prove  his  claim,  gave  in  evidence,  that  on  the 
trial  before  the  magistrate  the  defendant  admitted  the  account  (which  was 
for  §84.98,  ending  September  7th  1835),  to  be  correct,  but  said  that  it  had 
been  paid.  The  plaintiff  also  gave  in  evidence  a  pass-book,  kept  by  the  de- 
fendant with  the  plaintiff's  store,  and  produced  by  the  defendant  on  notice. 
Held,  1.  That  the  defendant  might  give  in  evidence  a  promissory  note  given 
by  him  to  the  plaintiff,  dated  December  16th  1835,  for  $51.77,  with  interest, 
upon  which  a  receipt  of  the  amount  by  the  plaintiff  was  endorsed.  2d,  That 
evidence  was  admissible  on  the  part  of  the  defendant,  to  prove  that  when  the 
plaintiff  took  notes  for  money  lent,  his  practice  was  to  draw  them  in  one  way, 
and  when  for  goods  sold,  that  he  drew  them  in  another  form.  3d,  That  the 
court  had  a  right  to  refuse  to  charge,  that  there  was  no  evidence  that  the 
book-account,  or  any  part  of  it,  had  been  paid. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  county, 
into  which  this  cause  was  removed  by  appeal  from  the  judgment  of 
Jacob  Weygandt,  Esq.,  a  justice  of  the  peace. 

The  plaintiff,  Jonas  Snyder,  declared  in  assumpsit  against  Joseph 

1  See  6  W.  &  S.  61,  132;  3  Barr  422;  4  Harris  43;  3  Casey  35;  11 
Wright  305  ;  Brightly  61. 
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Wcrtz,  for  goods  sold  and  delivered  ;  to  which  the  defendant  pleaded 
non-assumpsit. 

The  cause  being  at  issue  came  on  for  trial  on  the  31st  of  August 
1838.  The  plaintiff,  to  maintain  the  issue  on  his  part,  called  Jacob 
Weygandt,  Esq.,  who  being  sworn,  looked  at  an  account  against 
the  defendant,  taken  from  the  plaintiff's  book,  and  testified  as  fol- 
lows :  "  This  suit  originated  before  me ;  there  was  no  dispute  before 
me  as  to  the  amount  or  items  of  this  account ;  the  defendant 
admitted  it  to  be  correct,  but  alleged  it  was  paid."  H.  Hepburn, 
Esq.,  also  being  called  by  the  plaintiff,  stated  as  follows :  "  I  was 
before  the  justice  when  this  cause  was  tried.  The  defendant  did 
not  deny  that  he  had  received  the  items  stated  in  this  account,  but 
said  that  it  was  paid." 

The  plaintiff  then  gave  in  evidence  this  account  against  the  de- 
fendant, *commencing  the  6th  of  April  1835,  and  ending  r^-ie* 
7th  September  1835,  for  goods  sold  and  delivered,  amount-  '- 
ing  to  $84.98. 

The  plaintiff  also  gave  in-  evidence  a  pass-book,  kept  by  the  de- 
fendant at  the  plaintiff's  store,  and  produced  by  the  defendant  on 
notice ;  the  account  therein  agreeing  with  the  plaintiff's  account. 
The  plaintiff  then  closed. 

The  defendant,  to  maintain  the  issue  on  his  part,  offered  in  evi- 
dence a  promissory  note,  dated  16th  December  1835,  from  Joseph 
Wertz  to  Jonas  Snyder,  for  the  payment  of  fifty-one  dollars  and 
seventy-seven  cents ;  to  the  admission  of  which  in  evidence,  the 
plaintiff  by  his  counsel  objected  ;  but  the  court  overruled  the  objec- 
tion and  admitted  the  evidence ;  to  which  the  plaintiff  excepted. 

The  note  was  as  follows : 

**  $51.77. 

I  promise  to  pay  Jonas  Snyder,  or  order,  the  sum  of  fifty-one 
dollars  seventy-seven  cents,  with  interest,  for  value  received.  Dec. 
16,  1835."  (Name  torn  off.) 

Receipt  endorsed.  "  Rec'd  Feb'y  12,  1836,  of  Joseph  Wertz, 
$50.  JONAS  SNYDER." 

The  defendant  then  called  Conrad  Bachman,  by  whom  he  offered 
to  prove,  that  when  the  plaintiff  took  notes  for  money  lent,  he  drew 
them  in  one  way,  and  when  he  took  notes  for  goods  sold  and 
delivered,  he  drew  them  in  another  form  ;  to  show  the  plaintiff's 
habits  and  course  of  dealing.  To  the  admission  of  which  evidence, 
the  plaintiff  by  his  counsel  objected,  but  the  court  overruled  the 
objection,  and  admitted  the  evidence ;  to  which  decision  of  the 
court,  the  plaintiff  by  his  counsel  excepted. 

Whereupon  the  said  Conrad  Bachman  being  sworn,  testified  un- 
der and  subject  to  the  said  exception,  as  follows.  (Witness  looks 
at  a  note.)  "  This  is  a  note  I  gave  to  Jonas  Snyder,  for  cash  lent ; 

5  WHARTON—  11 
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I  saw  more  such  notes ;  I  saw  one  more  that  was  written  like  this, 
for  money  lent ;  it  had  the  word  loaned  or  borrowed  in  it."  Cross- 
examined.  "  I  can  read  a  little  English,  anything  like  a  note  of 
that  kind ;  Jonas  Snyder  does  a  great  deal  of  business  ;  he  is  a 
miller  and  store-keeper ;  I  never  saw  but  these  two  notes  of  his ;  I 
never  saw  a  note  taken  by  him  for  goods ;  William  Kleppinger  had 
given  the  other  note  I  speak  of  to  Snyder."  The  paper  referred 
to  by  the  witness,  was  then  given  in  evidence,  subject  to  the  same 
exception  ;  as  follows  : 

"$110 

Borrowed  of  Jonas  Snyder,  one  hundred  and  ten  dollars. 
Dec.  11,  1838.  CONRAD  BACHMAN." 

*1fiVI  *The  defendant  then  called  William  Kleppinger,  who 
-1  testified  as  follows,  subject  to  the  same  exception  :  "  I  have 
a  couple  of  notes  given  to  Jonas  Snyder,  one  for  money  borrowed 
by  my  son  for  my  use,  the  other  for  the  balance  of  a  settlement." 
The  said  notes  (subject  to  the  same  exception),  were  then  given  in 
evidence,  as  follows : 

"$180. 

Rec'd  Feb.  4,  1836,  of  Jonas  Snyder,  one  hundred  and  thirty 
dollars  on  loan,  for  my  father,  William  Kleppinger,  to  be  returned 
with  interest  from  date.  Witness  my  hand  and  seal. 

PAUL  KLEPPINGER,  [L.  s.]" 
"$140.30. 

I  promise  to  pay  Jonas  Snyder,  or  order,  on  demand,  one  hun- 
dred and  forty  dollars  and  thirty  cents,  with  interest  from  the 
date,  for  value  received.  Witness  my  hand  and  seal,  the  26th  of 
June  one  thousand  eight  hundred  and  thirty-seven. 

WILLIAM  KLEPPINGER,  [L.  s.]" 

The  witness  then  proceeded :  "  This  last  note  was  given  for  a 
balance  of  my  account.  Snyder  gave  me  no  receipt  for  the  money 
when  I  settled  with  him;  he  gave  me  a  bill  at  the  same  time  when 
we  settled,  to  show  the  amount  for  which  the  note  was  given. 
Wertz  is  a  blacksmith,  but  farms  a  little." 

Cross-examined.  "  I  have  not  the  bill  that  Snyder  then  gave 
me  ;  he  never  called  on  me  again  for  the  payment  of  the  book-ac- 
count, for  which  this  note  was  given.  I  kept  no  pass-book  with 
him  ;  I  cannot  say  whether  he  gave  me  credit  in  his  book  for  the 
note  or  not ;  but  he  never  called  afterwards  for  his  book-account. 
The  bill  he  gave  me  showed  the  amount  for  which  the  note  was 
given ;  the  last  money  I  paid  was  not  entered  on  the  note,  for  I 
took  up  the  note  then  ;  nothing  was  paid  by  me  when  I  gave  the 
note." 

The  defendant  then  called  John  Bilheimer,  who,  under  and  sub- 
ject to  the  same  exception,  testified  as  follows  :  "  I  have  two  notes 
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here  that  I  gave  for  hook-accounts  to  Jonas  Snyder,  which  I  gave 
on  settlement;  I  have  paid  them."  The  notes  were  given  in  evi- 
dence under  the  exception  as  follows,  viz. : 

"  $210.46. 

Thirty  days  after  date,  I  promise  to  pay  Jonas  Snyder,  or  order, 
the  sum  of  two  hundred  and  ten  dollars  and  forty-six  cents,  with 
interest  from  the  date  hereof,  without  defalcation,  for  value  received. 
Witness  my  hand  and  seal,  the  29th  Sept.  1834. 

Witness,  JOHN  BILHEIMER,  [L.  s.]" 

CHARLES  SNYDER. 

"  $221.08. 

Ten  days  after  date,  I  promise  to  pay  Jonas  Snyder,  or  order, 
*the  sum  of  two  hundred  and  twenty-one  dollars  and  eight  r*-i^^ 
cents,  with  interest  from  the  date,  without  defalcation,  for  *- 
value  received.     Witness  my  hand  and  seal  the  16th  day  of  Octo- 
ber 1834.  JOHN  BILHEIMER,  [L.  s.]" 

The  witness  then  proceeded  as  follows  :  "  Snyder  gave  me  no  re- 
ceipt when  we  settled ;  these  notes  are  the  only  evidence  I  have 
of  the  account  being  paid."  Cross-examined.  "I  kept  no  pass- 
book ;  he  gave  me  bills  when  I  bought  the  goods  ;  I  do  not  know 
whether  he  mentioned  these  notes  in  his  book  or  not ;  I  gave  the 
notes  for  the  amount  of  the  book-account ;  he  never  asked  me  to 
pay  the  amount  a  second  time." 

To  the  admission  of  all  which  evidence  so  given  by  the  said  Con- 
rad Bachman,  William  Kleppinger  and  John  Bilheimer  and  the  said 
notes,  receipts  or  single  bills,  the  plaintiff  by  his  counsel  objected ; 
but  the  court  overruled  the  objection,  and  admitted  the  evidence ; 
and  the  plaintiff's  counsel  objected. 

The  plaintiff's  counsel  then  requested  the  court  to  charge  the 
jury  on  the  following  points : 

1.  That  the  note  of  the  16th  of  December  1835,  in  evidence, 
affords  no  presumption  that  it  was  given  for  the  book-account  of 
the  plaintiff. 

2.  That  the  said  note  furnishes  no  evidence  that  the  book-ac- 
count, or  any  part  of  it,  was  paid  to  the  plaintiff,  and  the  jury  can 
make  no  such  inference  from  it. 

3.  That  there  is  no  evidence  in  the  cause  to  show  that  any  part 
of  the  plaintiff's  claim  has  been  paid  by  the  defendant. 

The  court,  (Banks,  President),  charged  the  jury  in  substance  as 
follows : 

"  The  plaintiff  claims  the  amount  of  his  book-account  of  the  de- 
fendant. His  account  is  in  evidence,  and  amounts  to  eighty-eight 
dollars  ninety-nine  cents ;  commencing  April  6th  1835,  and  end- 
ing September  7th  1835.  The  defendant  does  not  deny  that  he  got 
the  goods,  but  insists  that  he  has  paid  for  them.  The  defendant 
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has  shown  a  note  given  by  him  to  the  plaintiff,  for  fifty-one  dollars 
seventy-seven  cents,  dated  the  16th  of  December  1835,  which  he 
paid  and  lifted.  His  allegation  is,  that  he  paid  part  of  the  account, 
and  gave  this  note  for  the  balance.  The  plaintiff  contends,  that 
this  note  was  for  money  lent,  and  a  small  account  which  was  not 
entered  in  the  book.  There  is  not  any  witness  to  this  note,  nor  is 
there  any  evidence  of  any  other  dealings  between  the  parties,  be- 
sides the  store  account,  except  what  is  furnished  by  the  note  itself. 

"  The  defendant  has  given  in  evidence  a  number  of  notes  taken 
*1671  kj  *t^ie  P^a>nt^  f°r  store  accounts  from  other  persons,  and 
also  for  money  lent.  These  notes  were  given  in  evidence  to 
show  the  plaintiff's  custom  or  manner  of  drawing  notes  for  money 
lent,  and  also  for  goods  sold,  and  to  show  his  course  of  dealing. 
These  notes  were  admitted  merely  to  show,  that  when  the  plaintiff 
lent  money  he  took  a  note  uniformly  of  a  particular  form,  and  that 
the  notes  he  took  for  store  goods,  were  uniformly  of  a  different 
form.  The  defendant  has  not  given  any  direct  evidence  of  pay- 
ment ;  all  the  evidence  in  the  cause  of  payment  is  presumptive : 
presumption  may  arise  from  the  course  and  habit  of  dealing  :  pre- 
sumption of  payment  may  arise  from  the  particular  habits  and 
course  of  dealing  between  the  parties.  We  submit  all  the  evidence 
to  you — presumptions,  such  as  the  defendant  relies  on,  come  within 
your  province — you  will  deal  with  them  according  to  the  justice  of 
the  case,  and  make  such  inferences  from  the  evidence  as  you  think 
it  warrants. 

"The  plaintiff's  claim  is  satisfactorily  made  out:  unless  you  are 
satisfied  from  the  evidence  that  it  is  paid,  he  is  entitled  to  a  verdict. 
If  you  are  satisfied  from  it  that  the  debt  has  been  paid,  then  your 
verdict  will  be  for  the  defendant. 

"The  plaintiff's  counsel  has  requested  us  to  charge  you,  that 
there  is  no  evidence  in  the  cause  from  which  you  could  infer,  that 
the  debt,  or  any  part  of  it,  was  paid.  If  there  is  no  evidence 
whatever,  tending  to  show  payment,  we  would  so  charge  you  ;  but 
the  circumstances  relied  on  by  the  defendant  to  show  payment,  are 
evidence ;  it  is  not  for  the  court  to  say,  what  their  force  may  be, 
that  is  a  matter  for  your  decision ;  I  might  think  it  so  weak  as  not 
to  have  any  efficacy  whatever;  you  might  differ  from  me.  We 
therefore  refuse  to  charge  you  as  the  plaintiff's  counsel  has  re- 
quested us.  The  whole  of  the  evidence  is  submitted  to  you  ;  you 
will  consider  it,  and  return  such  a  verdict  as  you  may  think  it 
justifies." 

To  this  charge  the  plaintiff's  counsel  excepted.  The  jury  ren- 
dered a  verdict  in  favor  of  the  defendant,  and  the  plaintiff  sued  out 
this  writ  of  error. 

The  following  errors  were  assigned. 

1.  The  court  erred  in  admitting  in  evidence  the  note  mentioned 
in  the  first  bill  of  exceptions. 
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2.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
second  and  third  bills  of  exception. 

3.  The  court  erred  in  their  answer  to  the  plaintiff's  points.    And 
in  the  whole  tenor  of  their  charge  in  relation  to  the  presumption  of 
payment,  and  inference  to  be  drawn  by  the  jury  from  the  evidence. 

Mr.  Hepburn,  for  the  plaintiffs  in  error,  cited  2  Starkie's  Evid. 
679 ;  Smith's  Merc.  Law  155 ;  Smith  v.  Hawthorne,  3  Rawle 
258;  *Collins  u.  Hope,  3  Wash.  C.  C.  Rep.  149  ;  Brown  v.  rn68 
Jackson,  2  Id.  24 ;  Snowden  v.  Warder,  3  Rawle  101 ;  L 
Gordon  v.  Little,  8  S.  &  R.  533 ;  2  Starkie's  Evid.  254 ;  Henry 
v.  Risk,  1  Dall.  265  ;  Stoever  v.  Whitman,  6  Binn.  417  ;  Paul  v. 
Lewis,  4  Watts  402 ;  Crist  v.  Brindle,  2  P.  &  W.  251 ;  Roscoe's 
Evid.  14,  15. 

Mr.  Ihrie,  contra,  cited  1  Starkie's  Evid.  34-5 ;  Philip  v.  Mon- 
ges,  4  Whart.  228. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  note  would  not,  of  itself,  afford  any  presump- 
tion that  it  was  given  for  the  book  account ;  so  that  if  the  case 
rested  on  the  first  bills  of  exceptions,  the  court  was  clearly  in  error. 
It  is  dated  some  time  after  the  last  item  in  the  account,  and  is  for 
a  different  sum  ;  and  there  is  nothing  in  the  note  which  connects  it 
•with  any  previous  dealings  between  the  parties.  The  defendant 
alleges  that  he  paid  part  of  the  amount  at  the  time,  and  gave  the 
note  for  the  balance ;  and  in  this  way  accounts  for  the  difference  in 
the  sum.  The  defendant,  it  appears,  has  paid  the  amount  due  on 
the  note ;  and  the  doubt  is,  whether  there  is  any  evidence  in  the 
cause  which  shows  that  the  plaintiff's  claim,  or  any  part  of  it,  has 
been  discharged.  The  proof  may  be  conceded  to  be  slight,  but  we 
cannot  undertake  to  say  that  the  court  erred  in  refusing  the  in- 
struction prayed  for  by  the  plaintiff's  counsel.  The  evidence  was 
fairly  submitted  to  the  jury,  and  if  the  plaintiff  was  injured,  it  was 
not  the  fault  of  the  court.1  In  addition  to  the  note,  the  defendant 
gave  proof  of  the  plaintiff's  course  of  dealing.  He  contended  that 
when  the  plaintiff  gave  money  on  loan,  the  fact  was  uniformly 
noticed  on  the  face  of  the  note  or  instrument  itself;  and  that  when 
they  were  given  for  the  sale  of  merchandise,  the  notes  were  in  a 
different  form.  And  of  this  course  of  dealing,  some  proof  was 
given,  from  which  an  inference  may  arise,  that  the  note  was  not,  as 
is  alleged,  for  money  lent,  but  that  it  was  given  for  the  balance  of 
the  book  account,  the  defendant  having  settled  with  the  plaintiff, 
and  paid  the  difference  in  cash.  The  note  is  dated  the  16th  of 
December,  near  the  end  of  the  year — a  time  when  the  merchants 
1  See  8  Casey  427. 
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in  that  part  of  the  state  usually  close  their  current  accounts  for  the 
year,  by  taking  notes  from  their  customers  for  the  amount  due, 
which  they  are  unable  or  it  is  inconvenient  for  them  to  pay.  It 
was  doubtless  a  circumstance  which  weighed  with  the  jury,  that  the 
plaintiff  withheld,  or  neglected  to  give  in  evidence  his  book  of 
original  entries,  and  relied  on  the  fact,  that  at  the  trial  before  the 
justice,  the  defendant  admitted  the  amount  or  items  of  the  account, 
although,  be  it  recollected,  he  at  the  same  time  insisted  it  had  been 
paid.  Had  the  plaintiff  produced  the  book,  won-  constat,  but  it 
might  have  appeared  that  the  account  was  balanced  by  the  note. 
*-iflq-i  It  was  calculated  to  cause  some  *surprise,  that  the  book 
J  which  was  the  foundation  of  the  claim,  was  not  given  in 
evidence,  with  the  oath  of  the  plaintiff  to  support  it.  Under  these 
circumstances,  I  cannot  perceive  any  error  in  the  jury,  in  requiring 
some  evidence  of  the  consideration  of  the  note,  and  in  refusing  to 
rely  on  the  naked  allegation  of  the  plaintiff  and  his  counsel,  that 
the  note  was  given  in  consideration  of  fifty  dollars,  cash  lent,  and 
for  a  small  amount  of  merchandise,  then  purchased,  and  not  charged 
in  the  book  account.  This  cause  has  been  twice  tried,  with  the 
same  result ;  and  the  only  hope  of  the  plaintiffs  for  a  more  favora- 
ble issue,  rests  on  the  attempt  to  rule  out  all  the  testimony.  For 
this  purpose,  he  insists  that  the  court  erred  in  permitting  evidence 
of  the  plaintiff's  general  course  or  habit  of  dealing.  The  evidence 
which  was  admitted  tended  to  prove,  that  when  he  took  notes  for 
money  lent,  he  drew  them  in  one  way,  and  when  for  goods  sold  and 
delivered,  he  drew  them  in  a  different  form.  When  the  plaintiff 
lent  money,  he  was  careful  to  express  the  fact  on  the  face  of  the 
note,  a  practice  by  no  means  confined  to  him,  and  pursued  a  differ- 
ent course  when  taking  notes  for  goods  sold.  That  evidence  may 
be  given  of  the  general  course  or  habits  of  dealing  of  a  particular 
individual,  to  affect  him,  is  a  principle  pretty  clear.  In  civil  cases, 
and,  indeed,  criminal  also,  the  most  important  presumptions  are 
founded  on  the  conduct  of  parties,  whether  of  omission  or  commis- 
sion. Of  these,  Mr.  Starkie  has  given  many  instances,  in  his 
Treatise  on  Evidence,  vol.  1  and  3,  and  pages  1254  and  34-5. 
Many  presumptions  are  derived  from  the  course  and  habit  of  deal- 
ing in  a  particular  trade  or  business:  so  the  course  or  habit  of 
dealing  of  a  particular  individual  may  afford  a  presumption  for  or 
against  him.  These  are  presumptions  which  a  jury  are  most  com- 
petent to  draw,  as  they  are  for  the  most  part  founded  on  the  com- 
mon and  ordinary  experience  of  mankind,  with  which  they  are 
supposed  to  be  peculiarly  conversant.  If  in  this  instance  the 
plaintiff  departed  from  his  usual  course  of  business,  the  inquiry 
suggests  itself,  why  was  this  done  ?  The  plaintiff  cannot  complain, 
if  some  reason  is  required  for  the  change — other  than  that  it  arises 
from  inadvertence  or  mistake.  These  are,  at  any  rate,  legitimate 
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arguments,  which  may  properly  influence  the  decision  of  the  jury ; 
and  if  they  should  find  on  insufficient  evidence,  the  mistake  may 
oe  corrected  on  a  motion  for  a  new  trial. 

Judgment  affirmed. 

Cited  by  Counsel.  1  Barr  51 ;  6  P.  F.  Smith*324. 


*[PHILADELPHIA,  JANUARY  16,  1840.]  [*170 

Roberts  against  Williams. 


IN   ERUOR. 


1.  A  parol  agreement,  made  at  the  time  of  a  sheriff's  sale  of  land  under  a 
judgment,  between  a  person  holding  a  mortgage  upon  the  land  prior  to  the 
judgment,  and  one  who  contemplated  purchasing  the  land  at  the  sale,  that 
the  mortgage  might  remain  a  lien  on  the  land,  and  that  the  latter  should  be 
required  to  pay  to  the  sheriff  only  the  surplus  of  purchase-money  beyond  the 
amount  of  the  mortgage,  is  not  binding  upon  one  who  derived  title  from  the 
purchaser  at  the  sheriff's  sale,  without  notice  of  the  agreement. 

2.  An  alias  scire  facias  on  a  mortgage  was  issued  against  A.,  as  adminis- 
trator of  the  mortgagor,  and  terre- ten  ants.    The  sheriff  returned  "Nihil,"  as 
to  A.,  and  "  made  known,'1  to  B.,  C.,  D.  &  E.,  terre-tenants.  F.  was  admitted, 
on  petition,  to  defend  pro  interesse  suo ;  and  at  the  trial  offered  to  put  in  a 
special  plea,  which  was  refused  by  the  court :  C.,  D.,  and  E.  also  offered  to  put 
in  special  pleas,which  was  also  refused.    D.  and  E.  then  filed  disclaimers.  The 
jury  were  sworn  as  between  the  plaintiff  and  A.,  B.,  C.,  and  F.,  and  a  ver- 
dict was  given  for  the  plaintiff :   after  which  the  court  ordered  judgment  to 
be  entered  against  A.,  as  administrator,  for  the  amount  of  the  verdict.    Held, 
1st.  That  it  was  error  to  reject   the  pleas  offered  by  F.  and  the  other  terre- 
tenants.    2d.  That  the  jury  ought  to  have  been  sworn  as  against  all  the  parties 
who  appeared,  notwithstanding  the  disclaimer  of  two.     3d.  That  judgment 
ought  to  have  been  entered  against  A.  by  default  in  the  first  instance  ;  and 
that  it  was  error  to  give  judgment  against  him  on  the  verdict. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Mont- 
gomery county. 

Upon  the  return  of  the  record,  it  appeared  that  John  Williams 
brought  a  writ  of  alias  scire  facias  to  November  Term  1834,  of  that 
court,  against  George  S.  Roberts,  administrator  of  the  goods,  &c., 
of  Richard  Roberts,  deceased,  and  the  terre-tenants,  upon  a  cer- 
tain mortgage  given  by  Richard  Roberts  to  John  Williams,  of  cer- 
tain messuages,  lots  and  lands,  situate  in  Upper  Merion  township, 
Montgomery  county. 

The  sheriff  returned  "Nihil,  as  to  George  S.  Roberts,  and  made 
known  to  John  Freedley,  James  Wells,  Thomas  Lowry,  and  James 
Steel,  terre-tenants." 

*The  record  stated  that  "  the  defendants"  pleaded  pay- 
ment,  with  leave,  &c.  :  to  which  the  plaintiff  replied  non 
wlvit;  and  issues  were  joined. 


171  SUPREME  COURT  [Dec.  Term, 

[Roberts  v.  Williams.] 

On  the  25th  of  August  1837,  the  petition  of  Jacob  Freedley 
was  presented,  setting  forth  that  the  title  to  the  real  estate  men- 
tioned in  the  scire  facias  is  now  in  the  petitioner,  and  was  so  at  the 
time  of  the  issuing  of  said  writ.  He  therefore  prayed  the  court  to 
admit  him  to  conae  into  court,  and  take  defence  in  this  suit,  and  to 
plead  in  the  same  manner  as  if  the  original  scire  facias  had  been 
served  upon  him.  Whereupon  the  court  granted  a  rule  upon  the 
plaintiff  to  show  cause  why  the  petitioner  should  not  take  defence, 
agreeably  to  the  petition ;  which  rule  was  afterwards  made  absolute 
by  consent. 

On  the  30th  of  May  1838,  the  cause  was  called  up  for  trial — 
Jacob  Freedley,  who  was  admitted  to  plead  pro  interesse  suo  ten- 
dered the  following  plea;  which  was  objected  to  by  the  plaintiff's 
counsel,  and  overruled  by  the  court. 

"And  now,  to  wit,  May  30th  1838.  The  said  Jacob  Freedley, 
by  leave  of  court,  here  comes  and  defends,  &c.,  and  pleads  payment 
with  leave,  &c. 

And  for  further  plea  in  this  behalf  the  said  Jacob  Freedley,  by 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  statute  in  such  cases  made  and  provided, 
says,  that  the  said  plaintiff  ought  not  to  have  execution  of  the  said 
debt  to  be  levied  of  the  lands  in  the  said  plaintiff's  writ  mentioned, 
whereof  the  said  Jacob  Freedley  is  owner  and  terre-tenant,  because 
he  says  that  after  the  making  of  the  indenture  in  the  said  plaintiff's 
writ  mentioned,  to  wit,  on  the  21st  day  of  January  A.  D.  one  thou- 
sand eight  hundred  and  nineteen,  Joseph  Lukens  and  John  Iredell, 
executors  of  the  last  will  and  testament  of  Joseph  Williams,  de- 
ceased, went  into  the  Court  of  Common  Pleas  of  Montgomery 
county,  and  then  and  there,  agreeably  to  the  act  of  assembly  in 
such  case  provided,  entered  a  judgment  against  the  said  Richard 
Roberts,  for  the  sum  of  five  thousand  seven  hundred  and  sixty  dol- 
lars, conditioned  for  the  payment  of  two  thousand  six  hundred  and 
eighty  dollars  on  a  bond,  dated  the  22d  of  November  A.  D.  1818, 
and  payable  the  first  day  of  April  A.  D.  1819,  with  interest;  as  by 
the  record  of  the  said  judgment  remaining  in  the  same  court,  fully 
appears.  And  the  said  Jacob  further  avers  that  afterwards,  to  wit, 
at  the  term  of  August  A.  D.  1819  of  the  said  court,  the  said  judg- 
ment being  wholly  unsatisfied,  the  said  Joseph  Lukens  and  John 
Iredell  prayed,  and  had  of  the  said  court  the  award  of  a  certain 
writ  of  fieri  facias  upon  the  said  judgment,  which  said  writ  was  di- 
rected to  the  sheriff  of  the  said  county,  and  was  made  returnable 
to  the  term  of  November  of  the  said  court,  in  the  year  last  afore- 
said ;  and  the  said  Jacob  further  avers  that  the  said  Joseph  Lukens 
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the  said  sheriff  to  levy  and  execute  the  said  writ  upon  the  said 
lands  and  tenements  in  the  said  plaintiff's  writ  now  mentioned,  and 
in  pursuance  of  the  said  directions  the  said  sheriff  did  by  virtue 
of  the  said  writ  seize  and  take  in  execution  the  said  lands  and  tene- 
ments, and  afterwards,  to  wit,  at  the  return  of  the  said  writ,  made  re- 
turn of  the  said  levy  to  the  said  court ;  as  by  the  record  of  the  said 
writ  and  return  remaining  in  the  said  court,  more  fully  and  at  large 
appears.  And  the  said  Jacob  further  avers,  that  afterwards,  to 
wit,  at  the  said  term  of  November  of  the  said  court,  the  said  Joseph 
Lukens  and  John  Iredell,  executors  as  aforesaid,  prayed  the  said 
court  to  award  upon  the  said  judgment  a  certain  writ  of  venditioni 
exponas,  which  was  accordingly  awarded,  by  which  writ  the  said 
sheriff  was  commanded  to  expose  the  lands  and  tenements  to  sale, 
and  sell  the  same,  and  make  his  return  thereof  at  the  next  term  of 
the  said  court ;  as  by  the  said  writ  more  fully  and  at  large  appears  ; 
at  which  last  term  of  the  said  court,  to  wit,  on  the  19th  day  of 
February  A.  D.  1820,  the  said  sheriff  made  return  of  the  said  writ, 
that  he  had  sold  the  said  lands  to  Thomas  Lowry,  for  the  sum  of 
twelve  thousand  nine  hundred  dollars,  which  moneys  he  had  ready 
before  the  judges  in  said  writ  named,  as  by  the  said  writ  he  was 
commanded ;  which  by  the  said  writ  and  return  in  the  said  court 
remaining  fully  appears ;  and  therefore  the  said  sheriff  did  seal  and 
deliver  to  the  said  Thomas  Lowry,  his  certain  deed-poll  of  bargain 
and  sale,  conveying  the  said  lands  and  tenements  to  him  the  said 
Thomas  and  his  heirs  forever,  in  consideration  of  said  sum  of 
twelve  thousand  nine  hundred  dollars,  and  in  open  court  did  ac- 
knowledge the  said  deed-poll ;  as  by  the  record  thereof  remaining 
in  said  court  appears :  by  means  whereof  the  title,  interest  and 
estate  of  the  said  Richard  Roberts  in  the  said  lands  and  tenements 
became  vested  in  the  said  Thomas  Lowry,  clear  and  free  from  the 
lien  of  the  said  indenture  of  mortgage  in  the  said  plaintiff's  writ 
mentioned ;  and  the  said  Jacob  further  avers,  that  the  said  mes- 
suage, grist-mill  and  tract  of  land,  with  the  appurtenances  in  the 
said  writ  of  scire  facias  mentioned,  have  since  the  sale  by  the  sheriff 
as  aforesaid  made,  and  before  the  issuing  of  the  scire  facias  in  this 
suit,  by  virtue  of  divers  good  conveyances  and  assurances  in  the 
law  duly  had,  upon  good  and  valid  considerations,  become  vested, 
and  are  now  vested  in  the  said  Jacob,  clear,  free  and  discharged 
from  the  lien  of  the  said  indenture  of  mortgage  recited  in  the  plain- 
tiff's writ  of  scire  facias — all  of  which  he  is  ready  to  verify — Where- 
fore he  prays  judgment  if  the  said  plaintiff  ought  to  have  execution 
of  the  said  premises,  to  satisfy  his  said  debt  and  interest  as  he  has 
demanded. 

And  for  further  plea  in  this  behalf,  the  said  Jacob  Freedley,  by 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained 
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provided,  says,  that  the  said  plaintiff  ought  not  to  have  exe- 
cution of  and  for  the  debt  and  interest  aforesaid  to  be  levied  of  the 
lands  and  tenements  in  the  said  writ  of  scire  facias  mentioned,  and 
whereof  the  said  Jacob  is  terre-tenant,  because  he  says  that  the  said 
Richard  Roberts  in  the  said  writ  of  scire  facias  named,  nor  any 
other  person  in  right  of  the  said  Richard,  or  to  the  use  of  his  estate, 
at  the  time  of  issuing  the  said  scire  facias,  or  ever  after,  had  noth- 
ing in  the  said  premises,  or  in  any  part  or  parcel  thereof  which 
might  be  charged  or  bound  by  reason  of  the  said  indenture  of  mort- 
gage, either  in  law  or  equity,  but  that  the  lien  of  the  said  mortgage 
was  at  that  time  and  is  now  entirely  discharged  and  divested,  and 
that  the  said  premises  are  in  no  way  chargeable  with  the  same  ; 
and  this  he  is  ready  to  verify  :  wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  execution  of  the  said  debt  and  interest, 
to  be  levied  of  the  lands  and  tenements  whereof  he  the  said  Jacob 
is  terre-tenant,  &c." 

James  Steel,  T.  Lowry,  and  J.  Wells,  terre-tenants,  likewise 
asked  leave  to  plead  special  pleas  of  similar  tenor,  which  was  ob- 
jected-to;  and  these  pleas  were  likewise  overruled  and  rejected. 

Thomas  Lowry  and  James  Wells  then  filed  disclaimers,  as  fol- 
lows : 

"Thomas  Lowry,  who  was  served  by  the.  sheriff  with  the  alias 
scire  facias  in  this  case,  being  duly  affirmed,  saith,  that  he  hath  no 
interest  in  the  land  and  premises  described  in  the  mortgage  recited 
in  the  above  writ  of  scire  facias,  nor  had  he  any  at  the  time  of  the 
issuing  of  said  scire  facias  ;  and  he  further  saith,  that  he  never  em- 
ployed counsel  to  appear  for  him,  nor  authorized  any  person  to 
appear  for  him,  or  to  employ  counsel  for  him  for  that  purpose,  or 
to  enter  any  plea  or  pleas,  or  to  take  any  defence  in  the  case  ;  and 
further,  that  he  had  no  knowledge  that  any  one  had  appeared  for 
him,  or  entered  any  plea  in  his  behalf  until  this  day  ;  and  further, 
he,  the  said  Thomas  Lowry,  does  hereby  disclaim  all  pleas  entered 
in  his  behalf,  and  all  defence  for  him  in  this  case." 

On  the  same  day,  a  jury  being  called  at  the  request  of  the  plain- 
tiff, were  sworn  or  affirmed  to  try  the  issue  joined  between  John 
Williams,  plaintiff,  and  George  S.  Roberts,  administrator,  &c.,  of 
Richard  Roberts,  deceased,  and  Jacob  Freedley,  John  Freedley,  and 
James  Steele,  terre-tenants,  defendants.  Whereupon  Jacob  Freed- 
ley, by  his  attorney,  again  asked  permission  to  file  his  special  plea, 
as  above  :  which  was  again  overruled  by  the  court. 

The  jury  being  sworn,  the  plaintiff's  counsel  gave  in  evidence 
the  mortgage  recited  in  the  alias  scire  facias,  which  was  dated  March 
24th  1810,  and  recorded  the  28th  of  January  1817,  with  the  bond 
accompanying  it. 


1839.]  OF  PENNSYLVANIA.  174 

[Roberts  v.  Williams.] 

*The  defendant's  counsel  then  read  in  evidence  the  record 
of  a  judgment  entered  on  the  21st  of  January  1819,  in  the 
Common  Pleas  %of  Montgomery  county,  of  the  term  of  November 
1818,  at  the  suit  of  Joseph  Lukens  and  John  Iredell,  executors  of 
the  last  will  and  testament  of  Joseph  Williams,  deceased,  against 
Richard  Roberts,  upon  a  bond  in  the  penalty  of  five  thousand  seven 
hundred  and  sixty  dollars,  with  condition  for  the  payment  of  two 
thousand  six  hundred  and  eighty  dollars,  on  the  1st  of  April  1817. 
From  this  record  it  appeared  that  a  fieri  facias  issued  upon  the  judg- 
ment to  November  Term  1819,  upon  which  the  following  return 
was  endorsed. 

"Levied  upon  two  messuages,  grist-mill,  marble  saw-mill,  and 
twenty-six  acres  of  land,  in  Upper  Merion  township,  Montgomery 
county,  adjoining  lands  of  Thomas  Lowry  and  others,  seised  and 
taken  in  execution  as  the  property  of  Richard  Roberts,  being  the 
same  premises  contained  in  the  mortgage  of  the  plaintiff." 

A  writ  of  venditioni  exponas  issued  to  February  Term  1820, 
which  was  returned  as  follows : 

"  Lands  sold  to  Thomas  Lowry  for  the  sum  of  twelve  thousand 
nine  hundred  dollars,  which  moneys  I  have  ready  before  the  judges 
within-named,  as  within  I  am  commanded." 

The  defendant's  counsel  then  proposed  to  read  the  original  docket 
entry  of  the  sheriff's  deed,  for  the  same  premises,  made  in  pursu- 
ance of  the  said  sale  ;  which  docket  entry  is  as  follows  : 

"  Joseph  Lukens  and  John  Iredell,  executors  of  the  last  will  and 
testament  of  Joseph  Williams,  deceased,  v.  Richard  Roberts. 

Fieri  facias  to  November  1819.  Venditioni  exponas  to  February 
1820:  and  now,  to  wit,  February  19th  1820,  Philip  Sellers, 
Esquire,  high  sheriff  of  the  county  of  Montgomery,  acknowledges 
in  open  court  a  deed-poll  conveying  unto  Thomas  Lowry  and  to  his 
heirs  and  assigns,  all  the  estate,  right,  title  and  interest  of  Richard 
Roberts,  of,  in  and  to,  two  messuages,  grist-mill,  marble  saw-mill 
and  tract  or  piece  of  land,  situate  in  Upper  Merion  township,  ad- 
joining lands  of  the  late  Lindsay  Coates,  deceased,  John  Jones, 
Thomas  Lowry  and  others,  containing  twenty-four  acres,  three- 
quarters  and  one  perch  of  land,  more  or  less ;  also  of,  in  and  to 
eight  undivided  tenth  parts  of  a  lot  of  ground  situate  in  the  town- 
ship aforesaid,  adjoining  lands  of  John  Jones  and  others,  contain- 
ing one  acre  and  ninety-three  perches,  be  the  same  more  or  less ; 
to  have  and  to  hold  the  said  two  messuages,  grist-mill,  marble  saw- 
mill and  tracts  of  land,  with  the  appurtenances,  unto  the  said 
Thomas  Lowry,  his  heirs  and  assigns,  to  the  only  proper  use  and 
behoof  of  the  said  Thomas  Lowry,  his  heirs  and  assigns  forever. 

"  Land  sold  to  Thomas  Lowry,  for  the  sum  of  twelve  thousand 
nine  hundred  dollars." 


175  SUPREME  COURT  [Dec.  Term, 

[Roberts  ».  Williams.] 
*This  was  objected  to  by  the  plaintiff's  counsel,  and  was 


J  overruled  by  the  court;  and  forms  the  subject  of  the  first 
bill  of  exceptions. 

The  defendant's  counsel  further  gave  in  evidence  the  record  of 
a  judgment,  Dianah  Willet  v.  Thomas  Lowry,  administrator,  &c., 
of  Mordecai  Willet,  deceased,  with  the  docket  entries  in  this  suit 
of  fieri  facias  to  August  Term  1832,  No.  22,  venditioni  exponas  to 
November  Term  1832,  No.  3,  alias  venditioni  exponas  to  April 
Term  1833,  No.  6,  pluries  venditioni  exponas  to  April  Term  1833, 
No.  1. 

The  plaintiff  then  further  to  maintain  the  issue  on  his  part,  called 
Thomas  Lowry  as  a  witness,  and  offered  to  prove  by  him  a  parol 
agreement  made  at  the  time  of  sale  with  John  Williams,  the  mort- 
gagee, respecting  the  mortgage. 

Which  evidence  being  objected  to  by  the  counsel  for  the  defend- 
ants, was  admitted  by  the  court,  and  a  second  exception  taken. 

The  witness  testified  as  follows  :  "  I  think  it  was  on  new  year's 
day,  in  the  year  1820,  I  went  to  the  sale  of  Richard  Roberts's  pro- 
perty, and  I  purchased  it  for  twelve  thousand  nine  hundred  dollars  ; 
but  before  I  did  purchase  it,  I  went  to  John  J.  Williams  and  told 
him  I  had  no  money,  and  that  my  friends  advised  me  to  purchase 
the  property  if  it  went  at  an  under  value.  The  sale  had  com- 
menced before  this,  and  the  property  was  then  up,  but  I  had  not 
made  a  bid.  He  told  me,  provided  it  will  be  any  advantage  to  thee, 
as  I  know  thee  has  been  treated  badly,  the  mortgage  may  remain 
as  it  is,  provided  I  would  pay  him  the  back  interest,  and  pay  him 
the  interest  that  would  accrue  every  year.  On  these  conditions  I 
bid  and  became  the  purchaser.  When  the  property  was  struck  off 
to  me,  I  forget  whether  I  paid  the  sheriff  any  money  or  gave  my 
note.  It  was  sold  under  Joseph  Williams's  judgment.  I  think  I 
paid  eleven  hundred  and  eighty  odd  dollars,  and  there  was  some 
little  altercation  between  the  sheriff  and  me  about  the  costs.  He 
wanted  to  charge  costs  on  the  twelve  thousand  nine  hundred  dollars." 

The  plaintiff's  counsel  then  propounded  to  the  witness  the  fol- 
lowing question,  viz.,  "  What  did  you  say  to  the  sheriff  when  you 
paid  the  eleven  hundred  dollars?" 

Which  question  was  objected  to  by  the  defendant's  counsel  and 
admitted  by  the  court;  and  a  third  exception  taken. 

The  witness  in  continuation  said,  u  I  told  him  that  there  was  an 
express  agreement  between  John  Williams  and  myself,  that  the  lien 
should  remain  as  it  was,  and  that  I  should  pay  him  the  interest  on 
it.  Not  a  cent  of  the  mortgage  money  was  paid  to  the  sheriff. 
The  interest  of  the  mortgage  I  paid,  I  think,  to  1829.  I  have  paid 
none  since.  Philip  Sellers  was  the  sheriff.  He  is  dead." 
*17fi1  *The  defendant's  counsel  then  proposed  certain  points  on 
*  which  they  requested  the  court  to  charge  the  jury,  aa  fol- 
lows: 
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1st.  That  the  sale  by  the  sheriff  in  1820  of  the  mortgaged  pre- 
mises, made  and  returned  as  set  forth  in  the  record  thereof,  discharged 
the  lien  of  the  mortgage  by  operation  of  law,  notwithstanding  the 
evidence  of  Thomas  Lowry,  relative  to  an  agreement  with  Williams 
touching  the  same. 

Answer  by  the  court:  "  This  proposition  is  not  correct." 

2d.  If  the  court  should  answer  the  above  in  the  negative,  then 
they  are  requested  to  charge,  that  if  the  sheriff  was  not  privy  to, 
and  assenting  to  said  agreement  at  or  before  the  time  of  the  sale, 
then  the  said  premises  were  not  sold  subject  to  said  mortgage. 

Answer  by  the  court :  "  This  proposition  is  not  correct." 

3d.  That  if  the  sheriff  did  not  give  notice  at  the  sale  that  he  sold 
subject  to  the  mortgage,  then  the  sale  is  to  be  considered  as  one  free 
from  the  incumbrance  thereof. 

Answer  by  the  court :  "  This  proposition  is  not  correct." 

4th.  If  the  jury  believe  that  the  sale  was  made  under  an  agree- 
ment between  Williams  and  Lowry,  that  the  mortgage  should  re- 
main notwithstanding  the  sale,  such  agreement  was  unlawful,  and 
could  not  keep  alive  the  liability  of  Richard  Roberts  to  pay  the 
debt  for  which  his  bond  and  mortgage  was  given. 

Answer  by  the  court :  "  The  question  as  to  Richard  Roberts's 
liability  does  not  arise  in  this  case." 

5th.  If  by  the  said  sheriff's  sale  the  mortgage  debt  was  paid  so 
far  as  it  regards  Richard  Roberts,  then  the  said  suit  against  his  per- 
sonal representative  cannot  be  supported,  and  the  plea  of  payment 
is  made  out.  If  it  was  a  good  payment  as  to  him,  it  was  a  good 
payment  as  to  the  terre-tenants  who  take  defence  in  the  present 
suit,  and  on  this  trial. 

Answer  by  the  court :  "  The  first  part  of  this  proposition  is  an- 
swered by  the  answer  to  the  fourth  proposition ;  and  the  latter  part 
will  be  answered  by  the  answer  to  the  9th." 

6th.  That  the  agreement  between  Lowry  and  Williams,  not 
specifying  the  manner  in  which  the  lien  of  the  mortgage  should  re- 
main, is  to  be  considered  as  agreed  to  be  carried  into  effect  accord- 
ing to  law,  which  could  only  be  done  effectually  by  Lowry  giving  a 
new  mortgage.  He  not  having  done  so,  the  agreement  was  a  mere 
personal  contract  between  them,  which  did  not  affect  the  land,  and 
cannot  now  affect  the  terre-tenants. 

Answer  by  the  court:  "  This  proposition  is  not  correct.'1 
,    7th.  That  the  said  Lowry  by  his  disclaimer,  stands  before  the 
jury  divested  of  all  right  or  interest  in  the  premises ;    the  said 
agreement  *of  said   Lowry  with  Williams  cannot  therefore   r*-j-77 
affect  any  purchaser  from  him,  or  person  deriving  title  un-   ^ 
der  him,  unless  notice  of  such  agreement  be  traced  to  such  pur- 
chaser ;  and  that  such  notice  is  not  to  be  presumed  from  the  record 
&f  the  mortgage,  or  from  any  other  fact  proved  in  this  cause. 
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Answer  by  the  court:   "  This  proposition  is  not  correct." 

8th.  That  the  admission  of  Jacob  Freedley  as  a  party  to  the  scire 
facias  on  his  petition,  is  a  ground  for  the  jury  to  presume  that  be 
has  such  an  interest  in  the  premises  as  warrants  his  admission  as  a 
party,  and  that  interest  is  his  ownership  of  the  fee  therein :  such 
interest  therefore,  cannot  be  affected  by  the  said  agreement  between 
Lowry  and  Williams,  unless  notice  be  brought  home  to  him  ;  the 
verdict  must  therefore  be  in  his  favor. 

Answer  by  the  court :  "  The  admission  of  Jacob  Freedley,  as  the 
record  shows  it,  does  not  authorize  the  jury  to  presume  anything. 
The  effect  of  the  record  is  a  question  of  law  for  the  court.  The 
rest  of  this  proposition  is  answered  in  the  ninth." 

"  9th.  That  upon  the  issues  joined,  and  the  evidence  in  the 
cause,  the  jury  cannot  find  a  verdict  against  Jacob  Freedley,  in 
any  event." 

Answer  by  the  court.  "  This  proposition  is  not  correct.  The 
agreement  between  Williams  and  Lowry,  as  detailed  by  Lowry,  is 
binding  upon  them,  if  Lowry  is  believed.  No  person  except 
Richard  Roberts  (and  as  to  him  I  do  not  think  it  necessary  now  to 
decide),  or  bona  fide  purchasers  under  Lowry  for  a  valuable  con- 
sideration, without  notice,  can  say  aught  against  that  agreement. 
None  of  the  persons,  Jacob  Freedley  included,  now  returned  as 
claiming  to  be  terre-tenants,  have  shown  that  they  are  entitled  to 
be  considered  as  such,  bona  fide  purchasers,  and  therefore  neither 
they,  nor  any  of  them,  are  entitled  to  a  verdict." 

The  counsel  for  the  defendant  excepted  to  the  charge  of  the  court, 
and  the  jury  having  found  for  the  plaintiff,  the  court  ordered  judg- 
ment to  be  entered  against  the  defendant  Roberts,  for  the  amount 
ascertained  by  the  verdict  against  the  terre-tenants.  A  writ  of 
error  was  then  taken,  and  the  following  specifications  tiled, 

1st.  The  court  erred  in  overruling  and  rejecting  the  pleas  of 
Jacob  Freedley. 

2d.  The  court  erred  in  overruling  and  rejecting  the  special  pleas 
of  the  other  terre-tenants. 

3d.  The  jury  were  sworn  or  affirmed  to  try  the  issues  joined  be- 
tween John  Williams,  plaintiff,  and  George  S.  Roberts,  administra- 
tor, &c.,  of  Richard  Roberts,  deceased,  and  Jacob  Freedley,  John 
Freedley  and  James  Steel,  terre-tenants,  defendants,  which  was 
erroneous. 

*1781       *4th.  The  court  erred  in  overruling  the  evidence  men- 
'   tioned  in  the  first  bill  of  exceptions. 

5th.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
second  bill  of  exceptions. 

6th.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
third  bill  of  exceptions. 
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7th.  The  court  erred  in  refusing  to  charge  the  jury  on  the  seve- 
ral points,  as  requested  by  the  counsel  for  the  terre-tenants. 

8th.  There  is  error  in  the  answer  of  the  court  to  each  of  the 
several  points  on  which  they  were  requested  by  the  counsel  for  the 
terre-tenants  to  charge  the  jury. 

9th.  The  judgment  or  judgments  entered  in  the  suit  are  errone- 
ous, both  as  to  George  S.  Roberts,  administrator,  &c.,  who  was 
not  in  court,  and  as  to  the  terre-tenants." 

Mr.  Broom,  for  the  plaintiff  in  error. 

Williams,  the  plaintiff  below,  sued  out  a  scire  facias  against 
Roberts,  the  administrator  of  the  mortgage,  and  terre-tenants. 
The  premises  were  sold  February  7th  1820,  under  a  younger  judg- 
ment, by  the  sheriff  to  Thomas  Lowry,  for  twelve  thousand  nine 
hundred  dollars,  enough  to  discharge  both  mortgage  and  judgment; 
and  the  sheriff  returned,  that  he  had  the  money  ready,  as  com- 
manded ;  and  a  deed  was  made  and  acknowledged  in  open  court,  the 
19th  of  February  1820,  by  the  sheriff  to  Lowry,  accordingly. 
The  plaintiff  proved  an  agreement  with  Lowry  before  the  sale,  that 
if  the  latter  should  buy,  he  should  pay  the  interest  due  and  to  ac- 
crue, and  that  the  mortgage  should  remain.  This  was  unknown 
to  any  one  at  the  sale,  except  Williams  and  Lowry.  The  terre- 
tenant,  Jacob  Freedley,  was  allowed  to  take  defence  on  his  petition, 
by  the  consent  of  the  plaintiff  below,  but  not  having  pleaded, 
offered  to  file  his  pleas  before  and  after  the  jury  were  sworn,  but 
the  court  rejected  them.  George  S.  Roberts,  administrator  of  the 
mortgagor,  had  never  appeared  or  pleaded  ;  nevertheless  the  jury 
were  sworn  to  try  the  issues  between  Williams,  and  Roberts  and 
Freedley,  as  well  as  the  other  defendants  named.  Wells  and  Lowry, 
two  of  the  terre-tenants,  filed  disclaimers,  and  the  jury  were  not 
sworn  as  to  them.  After  the  verdict,  a  judgment  on  the  return  of 
two  nihils,  was  entered  against  Roberts,  for  the  amount  of  the  ver- 
dict. Freedley 's  pleas  were  important  to  his  defence,  as  they 
offered  to  put  in  issue  the  sheriff's  deed  to  Lowry,  and  averred  that 
Freedley  was  a  purchaser  for  a  valuable  consideration.  At  com- 
mon law,  Freedley  had  a  right  to  plead  before  the  jury  were  sworn, 
the  same  matter  which  the  act  of  assembly  allowed  afterwards ; 
and  the  construction  of  the  act  has  uniformly  been  to  allow  any 
amendment  in  form  or  substance,  affecting  the  merits  of  the  cause. 
Coxe  v.  Tilghman,  1  Wharton  *290,  and  the  authorities  r*iyn 
cited.  Chief  Justice  Tilghman  says,  "  All  that  it  is  neces-  ' 
sary  to  inquire,  is,  whether  the  merits  of  the  defendants'  cause  were 
not  affected  by  the  rejection  of  their  plea ;  and  most  assuredly  they 
were,  for  without  that  plea  the  court  and  jury  could  have  no  notice 
of  the  facts  on  which  the  defendant  relied  for  defence.  It  is  the 
very  case  for  which  the  act  of  assembly  meant  to  provide.  Sharp 
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v.  Sharp,  13  S.  &  R.  445.  This  opinion  seems  to  have  been 
framed  for  our  case,  because  the  court  charged  the  jury  in 
answer  to  the  ninth  proposition,  that  Freedley  has  not  shown  that 
he  is  entitled  to  be  considered  as  a  bona  fide  purchaser,  and  there- 
fore not  entitled  to  a  verdict.  Thus  the  pleas  offered  to  put  these 
facts  in  issue,  became  most  material.  The  alteration  is  matter  of 
right,  and  it  is  error  to  refuse  it.  13  S.  &  R.  445.  It  is 
no  answer  that  we  might  have  taken  defence  under  payment  with 
leave;  we  had  a  right  to  a  replication  to  our  pleas,  denying  facts, 
alleging  new  matter,  or  demurring  to  their  sufficiency  in  law  ;  de- 
fence on  payment  with  leave  is  not  available,  as  we  had  given  no 
notice  of  special  matter,  and  would  have  been  entrapped  by  it. 
The  judgment  was  erroneous,  because  issues  were  not  joined  between 
the  parties  :  Brown  v.  Barnett,  2  Binn.  33  ;  in  which  judgment 
was  reversed  because  there  was  no  replication  to  "payment  with 
leave,"  nor  the  common  clerical  memorandum,  "and  issue,"  Tilgh- 
man,  C.  J.,  saying,  he  was  sorry  to  reverse  after  trial  on  the  merits, 
but  was  obliged  to  do  so  by  the  necessity  of  adhering  to  principle. 
In  ejectment  against  two,  one  appeared,  and  pleaded  to  issue,  the 
other  disclaimed,  and  objected  to  the  jury's  being  sworn  as  to 
him ;  and  the  jury  found  against  the  former  and  in  favor  of  the 
latter;  this  was  held  erroneous  as  to  both;  Rogers,  C.  J.,  saying, 
after  trial  on  merits,  the  court  will  not  reverse.  "  because  no  plea  or 
issue ;  for  the  omission  to  perfect  pleading,  is  a  tacit  agreement  to 
waive  form  and  try  on  merits."  Sauerman  v.  Weckerly,  17  S.  & 
R.  116.  But  it  was  never  supposed  that  a  party  can  be  compelled 
to  try,  until  his  case  be  put  in  legal  form  by  issue.  Where  objec- 
tion is  made,  there  can  be  no  presumption  of  tacit  agreement. 
Bratton  v.  Mitchell,  5  Watts  69.  The  judgment  is  erroneous,  be- 
cause all  the  proper  parties  were  not  before  the  court.  Lowry  and 
Wells  were  warned,  appeared  and  pleaded ;  and  at  the  trial  offered 
additional  pleas  like  Freedley's,  which  were  in  like  manner  re- 
jected ;  they  then  disclaimed,  and  the  jury  were  sworn  as  to  the 
others.  The  court  had  not  the  power  to  drop  any  of  the  parties  as 
in  Bratton  v.  Mitchell,  where  Bratton  disclaimed  without  having 
pleaded,  and  had  a  verdict  for  him.  Wells  and  Lowry  pleaded  and 
disclaimed.  If  this  amounted  to  a  withdrawal  of  the  plea,  then 
judgment  should  have  been  entered  against  them  by  default;  but 
if  issue  remained,  there  should  have  been  a  verdict  as  to  them. 
Maris  v.  Maris,  5  Watts  321.  George  S.  Roberts,  administrator 
of  the  mortgagor,  was  an  essential  party,  and  the  jury  were  sworn 

*1801  to  try  ^ie  '88Ue  w'^n  him  '  *^ut  ne  h&d  neither  appeared 
J  nor  pleaded.  The  estate  he  represented  was  interested,  and 
the  terre-tenants  had  a  right  to  avail  themselves  of  his  defence. 
Judgment  could  have  been  entered  against  him  on  two  nihils,  but 
it  should  have  been  entered  so,  as  the  terre-tenants  could  not  be 
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liable  for  more  than  was  recovered  of  the  mortgagor.  Reigart  v. 
Ellmaker,  6  S.  &  R.  44.  This  suit  was  against  the  recognizer  and 
the  terre-tenants,  and  it  was  error  to  proceed  against  the  latter 
without  the  administrator  of  the  recognizor.  It  is  error  to  swear 
a  jury,  where  the  administrator  of  the  recognizor  is  included,  who 
had  been  defaulted.  7  S.  &  R.  4,  9.  The  judgment  afterwards 
entered  against  George  S.  Roberts  for  the  amount  of  the  verdict, 
was  a  nullity.  The  judgment  could  not  be  on  a  verdict  to  which 
he  was  no  party,  but  must  be  entered,  as  usual,  by  default.  It  is 
error  to  swear  a  jury  between  parties  not  before  the  court.  Hess 
v.  Hess,  2  Rawle  67. 

It  was  error  to  reject  the  entry  of  the  sheriff's  deed.  It  is  de- 
cided to  be  a  sufficient  recording  within  the  recording  act,  and  good 
evidence  of  title  in  case  the  deed  is  lost,  or  not  in  the  reach  of  the 
party.  Naglee  v.  Albright,  4  Wharton  291 ;  Lodge  v.  Berrien, 
16  S.  &  R.  297.  In  our  case  it  was  part  of  the  record  of  the  suit, 
of  which  the  other  part  was  already  in  evidence,  and  necessary  to 
ghow  the  sale  to  have  been  completed.  Its  effect,  as  evidence  of 
title,  was  another  matter.  If  we  did  not  follow  it  up  with  some 
account  of  the  deed,  the  court  might  have  said  it  was  not  evidence 
of  title,  but  sufficient  to  show  that  the  land  was  turned  into  money 
and  the  mortgage  discharged,  and  a  good  record  evidencing  that 
fact  to  all  subsequent  purchasers,  as  in  Stover  v.  Rice,  3  Whar- 
ton 21. 

The  charge  is  erroneous.  The  part  of  the  charge  returned  upon 
certiorari  never  was  filed,  nor  required  to  be  filed  below,  and  is  not 
to  be  considered  by  this  court.  Bratton  v.  Mitchell.  The  court  is 
not  bound  to  file  the  whole  charge,  but  only  such  parts  as  may  be 
required.  Reigart  v.  Ellmaker,  14  S.  &  R.  121.  And  the  opin- 
ion can  only  be  filed  lawfully  at  the  trial,  and  at  the  request  of 
the  party.  Lancaster  v.  Denormandie,  1  Wharton  49.  We  were 
entitled  to  clear  answers;  such  as  would  give  to  the  jury  a  knowl- 
edge of  the  law  pertinent  to  the  issue.  Geiger  v.  Welsh,  1  Rawle 
349 ;  Slaymaker  v.  St.  John,  5  Watts  31 ;  Fisher  v.  Larrick,  3 
S.  &  R.  319.  We  must  take  the  written  answers  to  the  defend- 
ant's points,  as  the  only  charge  we  have.  Answer  first,  is  a  gene- 
ral denial ;  nevertheless  the  sale  did  discharge  the  lien,  non  obstante, 
the  agreement  proved  by  Lowry  between  him  and  Williams.  This 
agreement  was  kept  secret  until  after  the  sale,  when  it  was  com- 
municated to  the  sheriff,  and  therefore  the  sale  had  its  legal  effect, 
and  the  court  should  have  told  the  jury  what  that  was.  Answers 
second  and  third,  are  general  denials;  yet  if  the  sheriff  did  not 
give  notice  at  the  sale,  that  he  sold  subject  to  the  mortgage,  the 
*premises  were  not  sold  subject  to  it;  and  any  other  pur-  r*io-j 
chaser  would  have  bought  clear  of  the  mortgage ;  and  the  "• 
sheriff  would  have  become  liable  for  the  mortgage  debt,  instead  of 
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the  land.  Answer  fourth  is,  that  Roberts's  liability  did  not  arise  in 
the  case.  Now  this  was  the  very  matter  tried  between  the  plain- 
tiff and  Roberts,  before  the  jury,  and  the  land  was  not  liable  for 
more  in  the  hands  of  the  terre-tenants,  than  Roberts  was  liable  for. 
Answer  fifth  refers  to  the  fourth  and  ninth  points.  Answer  sixth 
is  a  general  denial :  yet  there  was  no  effectual  way  to  carry  the 
agreement  of  Lowry  into  effect,  according  to  law,  but  by  a  new 
mortgage ;  and  his  agreement  whatever  it  might  be,  was  a  personal 
contract  only,  and  could  not  affect  the  land.  Answer  the  seventh, 
is  a  general  denial ;  yet  the  judge  says  in  his  answer  to  the  ninth, 
that  a  bona  fide  purchaser  without  notice,  may  gainsay  the  agree- 
ment. He  should  have  answered  to  the  seventh,  that  notice  was 
necessary  to  affect  him,  and  that  it  was  not  to  be  presumed  from 
anything  that  appeared,  as  no  evidence  to  that  effect  had  been 
offered.  Answer  eighth  refers  to  ninth.  Answer  ninth,  involves 
the  lien  of  the  mortgage,  for  if  that  be  gone,  the  plaintiff  could  not 
recover  against  the  terre-tenants,  and  takes  away  the  question, 
whether  Jacob  Freedley  was  a  bona  fide  purchaser,  from  the  jury. 
He  had  come,  in  as  terre-tenant,  and  therefore  a  purchaser  by  leave 
of  the  court,  and  consent  of  the  opposite  party  ;  and  it  was  error 
to  take  away  that  fact  from  the  jury,  as  the  judge  did  by  his  asser- 
tion that  he  was  not  such  a  purchaser.  Long  v.  Ramsey,  1  S.  &.  R. 
72.  It  is  plain  we  wanted  the  judge  to  tell  the  jury,  that  by  law  a 
sale  under  a  younger  judgment  discharged  the  lien  of  a  prior  mort- 
gage, but  could  get  no  answer  touching  that  point.  The  jury  were 
told,  in  effect,  that  such  a  question  did  not  arise,  as  we  were  bound 
by  the  agreement  of  Lowry  ;  but  if  the  law  were  so,  the  only  mat- 
ter to  be  considered,  would  have  been  the  effect  of  the  agreement 
of  Lowry  in  controlling  the  legal  operation  of  the  sale.  The  sale 
did  discharge  the  lien  of  the  mortgage.  Willard  v.  Norris,  2  Rawle 
56  ;  which  was  adhered  to  by  the  court  after  the  most  able  argu- 
ments, in  Presbyterian  Congregation  v.  Wallace,  and  recognised 
after  the  act  of  assembly,  in  Stover  v.  Rice,  3  \Vhart.  21 ;  where 
the  court  say,  that  the  land  is  by  the  sale,  although  the  deed  was 
not  made  by  the  sheriff,  converted  into  money,  and  in  gremio  legis. 
The  plaintiff  having  failed  to  make  out  his  case,  by  showing  a  sub- 
sisting mortgage,  the  verdict  should  have  been  for  the  defendants. 

Mr.  Potts  and  Mr.  Mattery,  for  the  defendant  in  error,  con- 
tended, that  as  to  the  three  first  errors  assigned,  no  exception  had 
been  taken  to  the  decision  of  the  court  below,  and  they  could  not 
now  be  assigned  for  error.  That  the  special  pleas  offered,  contained 
nothing  but  what  could  be  given  in  evidence  under  the  plea  of  pay- 
ment with  notice  of  special  matter.  That  under  the  plea  of  pay- 
*1821  ment  w^^  "'notice* the  PartJ  maJ  give  evidence  of  anything, 
••  which  would  show  that  in  equity  and  good  conscience  the 
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plaintiff  was  not  entitled  to  recover.  Hawk  v.  Geddis,  16  S.  &  R. 
444.  By  rejecting  the  special  plea,  the  defendants  were  not  pre- 
judiced; and  when  the  merits  of  the  defendant's  cause  have  not 
been  affected  by  the  rejection  of  the  plea,  he  cannot  complain. 
Sharp  v.  Sharp,  13  S.  &  R.  144;  Wilson  v.  Irvine,  14  Id.  176. 
And  upon  the  trial  of  this  cause,  no  evidence  was  excluded  by  rea- 
son of  the  pleadings.  The  defendants  had  the  benefit  of  all  legal 
evidence  offered  by  them.  The  jury  were  intended  to  be  sworn, 
and  were  sworn,  upon  the  issue  joined  upon  the  record  ;  and  be- 
tween the  parties  to  that  issue,  although  the  names  of  other  parties 
were  upon  the  docket,  who  had  not  appeared  and  pleaded.  The 
parties  who  had  not  pleaded  were  not  injured ;  and  for  an  inadver- 
tency in  swearing  the  jury,  even  as  appears  upon  this  record,  the 
court  will  not  reverse.  Hills  v.  Elliot,  16  S.  &  R.  56.  There  was 
a  plea  upon  the  record,  and  the  cause  was  at  issue  ;  and  when  Jacob 
Freedley  came  in  and  became  a  co-defendant,  he  adopted  the  plea 
then  upon  the  record  ;  under  which  all  the  defence  offered  by  him 
could  have  been  made,  and  in  fact  was  made ;  and  after  a  trial  upon 
the  merits  without  exception  it  is  not  a  cause  for  reversing  the  judg- 
ment. Sauerman  v.  Weckerly,  17  S.  &  R.  116.  As  to  the  dis- 
claimer of  Lowry  and  Wells,  and  their  names  being  omitted  in  the 
swearing  of  the  jury,  neither  objection  nor  exception  was  taken  at 
the  time  of  trial ;  and  in  the  case  cited  from  5  Watts  69,  Bratton 
v.  Mitchell,  objection  to  proceed  to  trial  was  made,  and  an  excep- 
tion taken  to  the  decision  of  the  court ;  and  in  that  case  it  is  held, 
that  without  exception  taken  at  the  time  of  trial,  the  party  cannot 
assign  the  same  for  error.  Upon  the  scire  facias  upon  the  mort- 
gage, the  land  alone  is  liable  for  either  debt  or  costs ;  there  is  no 
personal  liability  nor  any  fund  liable,  except  the  land  ;  while  in  the 
cases  of  Reigart  v.  Ellmaker,  6  S.  &  R.  44,  and  Kean  v.  Ellmaker, 
7  Id.  1,  there  was  a  personal  liability  ;  the  suit  was  upon  a  recog- 
nizance in  the  orphans'  court. 

The  first  exception  is  to  the  rejection  of  the  docket  entry  of  the 
acknowledgment  of  the  sheriff's  deed.  Without  accounting  for 
the  non-production  of  the  deed,  and  without  any  proof  of  its  loss, 
there  was  no  error  in  rejecting  the  evidence.  The  docket  entry  of 
the  acknowledgment  of  the  sheriff's  deed  is  secondary  evidence, 
and  can  only  be  admitted  to  supply  the  loss  of  the  deed.  Lodge  v< 
Berrien,  16  S.  &  R.  297 ;  Luce  v.  Snively,  4  Watts  396 ;  Robins 
v.  Bellas,  2  Id.  359. 

The  second  and  third  bills  of  exceptions,  are  to  the  matter 
offered  to  be  proved  by  Thomas  Lowry ;  there  was  neither  objec- 
tion nor  exception  to  the  witness.  This  testimony  was  to  establish 
an  express  agreement  between  the  purchaser  at  sheriff's  sale,  and 
the  mortgagee,  and  the  mortgage  should  remain  a  lien,  unaffected 
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*1  STl  ky  *^e  *8a^e  under  tne  younger  judgment,  and  that  he  should 
-•  take  and  hold  the  land  so  sold  under  the  younger  judgment, 
subject  to  the  lien  of  the  mortgage ;  and  that  he  did  so  take  it 
and  hold  the  same,  and  for  several  years  paid  the  interest  upon  it. 
This  was  clearly  legal  testimony.  That  such  an  agreement  con- 
tinued the  lien,  and  prevented  the  extinguishment  of  the  lien  of 
the  mortgage,  was  decided  in  Stackpole  v.  Glassford,  16  S.  &  R. 
163  ;  Shultze  v.  Diehl,  2  P.  &  W.  277 ;  Twelves  v.  Williams, 
3  Wharton  485.  To  exclude  such  evidence  would  be  to  assist  one 
person  to  violate  his  contract,  and  commit  a  fraud  upon  the  other 
party.  In  the  present  case  not  one  of  the  defendants  showed  that 
he  claimed  the  land,  or  any  part  of  it,  by  a  conveyance  subsequent 
to  the  mortgage,  or  had  an  estate  that  was  ever  bound  by  it ;  and 
neither  of  them  could  be  regarded  as  terre-tenants.  Chahoon  v. 
Hollenback,  16  S.  &  R.  425 :  Catlin  v.  Robinson,  2  Watts  373. 
There  was  no  error  in  the  charge  of  the  court ;  every  question  that 
could  arise  from  the  facts  in  the  cause,  was  fully  and  correctly  an- 
swered. If  there  is  any  difficulty  upon  that  subject,  it  arises  from 
the  whole  charge  not  having  been  sent  up,  in  which  the  whole  case 
was  fully  explained ;  and  the  plaintiff  in  error  by  bringing  before 
this  court  only  the  short  answers  to  the  points  presented  to  the 
court  to  charge  upon,  should  not  obtain  any  advantage.  The  opin- 
ion of  the  court  was  clearly  expressed  that  the  sale  on  the  judgment 
would  not  extinguish  the  lien  of  the  mortgage,  notwithstanding  the 
testimony  of  Thomas  Lowry ;  and  that  opinion  is  in  accordance 
with  the  cases  heretofore  cited.  And  the  question  whether  the 
sheriff  was  privy  to  the  agreement,  or  gave  notice  thereof  at  the 
sale,  was  not  material,  for  none  of  the  defendants  could  be  affected 
thereby.  Nor  could  the  question  as  to  the  liability  of  Richard 
Roberts  arise  in  a  proceeding  upon  the  mortgage,  in  which  the  only 
judgment  that  could  be  rendered  would  be  that  the  land  be  levied 
and  sold  ;  and  the  mortgaged  premises  might  be  liable  to  sale, 
although  Richard  Roberts  might  not  be  personally  liable.  That 
fund  might  be  liable  alone  for  the  payment  of  the  mortgage  debt. 
The  other  questions  presented  to  the  court,  were  designed  to  obtain 
from  the  court  a  charge  adapted  to  an  entirely  different  state  of 
facts  l,  taking  for  granted  what  had  not  been  attempted  to  be  proved, 
that  Jacob  Freedley  and  the  other  defendants  were  terre-tenants 
and  had  an  interest  in  the  land  which  entitled  them  to  be  regarded 
as  such ;  when  in  fact  they  had  no  interest  as  the  case  stands : 
having  been  found  on  the  land,  they  had  been  returned  by  the  act 
of  the  sheriff,  except  Jacob  Freedley  who  came  in  and  alleged  that 
he  was  a  terre-tenant,  but  gave  no  evidence  to  establish  the  fact. 
It  is  contended  that  the  mere  act  of  the  sheriff,  by  the  service  of 
the  scire  facias  upon  a  person  who  never  had  any  interest  in  the 
land  cannot  give  him  the  character  of  a  terre-tenant,  and  place  him 
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in  the  situation  *of  a  bona  fide  purchaser,  and  require  of 
the  court  to  regard  him  as  such  in  stating  the  law  to  the  • 
jury. 

Mr.  Tilghman,  in  reply. 

1.  The  rejection  of  the  plea  of  Jacob  Freedley  is  manifest  error. 
The  act  of  1806  is  distinct  and  imperative.     The  plea  went  to  the 
merits.     It  follows  that  as  to  him,  1st,  no  issue  was  joined.     2d. 
No  evidence  was  given.     3d.  No  jury  was  sworn.     4th.  The  judg- 
ment against  him  was  erroneous.     Where  there  has  been  a  trial  on 
the  merits  and  the  record  is  silent,  an  issue  will  be  presumed  as  in 
Sauerman  v.  Weckerly.     Here  there  is  no  room  for  any  presump- 
tion.    Bratton  v.  Mitchell,  5  Watts  70.      Jacob  Freedley  never 
adopted  the  plea  of  payment.     He  had  a  right  to  sever  in  plead- 
ing. 

2.  It  was  no  less  error  to  swear  the  jury  as  to  Roberts  the  ad- 
ministrator.     He  was  never  in  court,  never  had   counsel,  never 
appeared  and  never  pleaded.     He  had  an  interest  because  he  would 
be  personally  bound  in  the  bonds  for  which  the  mortgage  was  given, 
and  had  a  right  to  contend  that  the  sheriff's  sale  discharged  the 
mortgage.     Lowry  and  Wells  continued   parties  notwithstanding 
the  disclaimer.     There  was  no  judgment  against  them  and  no  dis- 
continuance as  to  them. 

3.  The  conversations  between  third  persons,  strangers  to  the 
real  defendant  here,  ought  not  to  have  been  admitted,  until  it  was 
first  shown   that  he  was   cognizant  of  them.     These  declarations 
formed  no  part  of  the  conditions  or  terms  of  sale.     Scott  v.  Green- 
ough,   7   S.  &   R.    197.      Besides  Lowry  was  clearly  interested 
and  ought  not  to  have  been  admitted  a  witness. 

4.  If  Willard  v.  Harris  and  the  Corporation  v.  Wallace,  are  law, 
the  answers  of  the  court  below  are  not.      The  question  is  not 
whether  Williams  has  a  good  claim  against  Lowry  under  his  agree- 
ment; but  whether  after  the  judicial  sale,  a  scire  facias  on  the 
mortgage  can  be  supported  against  Roberts  and  Freedley.     Stoever 
v.  Rice,  3  Wharton  21.     The  mortgage  was  in  law  extinguished. 
Qua  mortgage  it  is  gone.    The  true  rule  is  found  in  Shultze  v.  Diehl, 
2  P.  &  W.  277,  and  Ficker  v.  Ersick,  2  Rawle  166.     The  great 
error  of  the  court  below  is,  that  they  considered  the  judicial  sale  as 
a  nullity,  and  even  held   the  terre-tenants  in  possession  under  it, 
bound  to  prove  a  negative,  viz.,  that  they  had  no  notice. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  sometimes  happens,  in  our  mixed  jurisprudence 
of  law  and  equity,  that  we  are  greatly  embarrassed  in  affording  that 
equitable  relief  to  which  a  party  may  be  justly  entitled.  The 
plaintiff's  case  would  be  one  of  equitable  cognizance ;  but  for  want 
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of  a  Court  of  Chancery,  we  are  obliged  to  mould  our  common-law 
forms  to  reach  the  substantial  justice  of  the  case.  Richard  Roberts 
sic-ioc-i  mortgaged  *the  land  which  is  now  in  controversy  to  the 
-•  plaintiff,  John  Williams.  The  executors  of  Joseph  Wil- 
liams obtained  a  judgment  against  Richard  Roberts,  in  his  lifetime, 
conditioned  for  the  payment  of  two  thousand  six  hundred  and 
eighty  dollars.  To  a  writ  of  venditioni,  which  was  issued  on  this 
judgment,  the  sheriff  returned,  "  land  sold  to  Thomas  Lowry,  for 
the  sum  of  twelve  thousand  nine  hundred  dollars,  which  money  I 
have  ready,  before  the  judges  within-named,  as  within  I  am  com- 
manded." The  mortgage  is  prior  in  the  date  to  the  judgment,  and 
consequently,  according  to  the  case  of  Willard  v.  Norris,  2  Rawle 
56,  and  The  Corporation  v.  Wallace,  3  Rawle  109,  the  purchaser 
at  the  sheriff's  sale  takes  the  land,  discharged  of  the  lien  of  the 
mortgage.  The  money  in  the  hand  of  the  sheriff  is  substituted  for 
the  fand ;  and  the  remedy  by  the  mortgagee  on  this  return,  is 
against  the  sheriff.  As  respects  the  mortgagee,  or  his  personal 
representatives,  the  money  received  by  the  sale  being  more  than 
sufficient  to  discharge  the  amount  due,  the  mortgagee  can  be  com- 
pelled to  enter  satisfaction  ;  for  it  would  be  unjust  that  the  debtor 
should  be  deprived  of  his  land,  by  a  judicial  sale,  and  at  the  same 
time  remain  liable  for  the  debt.  This  is  so  obvious,  as  not  to  admit 
of  question ;  but  it  is  alleged  by  the  plaintiff,  that  there  was  an 
agreement  between  him  and  the  vendee,  that  the  lien  of  the  mort- 
gage should  remain,  notwithstanding  the  sale.  The  agreement  was 
made  for  the  convenience  of  the  purchaser,  who  was  unable,  at  that 
time,  to  pay  the  purchase-money ;  and  as  between  these  parties, 
such  a  contract  would  raise  an  equity.  A  court  of  chancery  would 
compel  the  purchaser  to  execute  a  mortgage,  or  would  consider  the 
agreement  in  the  nature  of  an  equitable  mortgage,  or  would  decree 
him  to  be  a  trustee  for  the  mortgagee,  until  the  debt  was  paid.  A 
refusal  on  the  part  of  the  purchaser  to  perform  the  contract,  would 
be  a  fraud, — a  principal  ground  of  equitable  jurisdiction,  and  against 
which  a  chancellor  would  grant  relief  by  a  special  decree.  Thus 
the  case  would  stand  between  the  original  parties,  but  as  against  the 
representative  of  the  mortgagor,  there  is  no  equity  whatever.  On 
the  contrary,  as  he  was  no  party  to  the  agreement,  he  has  a  right 
to  complain  that  the  mortgage  has  been  kept  on  foot  by  a  secret 
agreement  to  his  manifest  injury.  By  the  sale  the  debt  is  paid,  and 
in  a  suit  on  the  bond  on  proof  of  the  facts  the  administrator  would 
be  entitled  to  a  verdict.  This  is  not  like  the  case  of  a  sale  subject 
to  the  mortgage,  as  in  Stackpole  v.  Glassford,  16  S.  &  R.  166.  It 
is  not  disputed,  that  all  the  purchaser  would  have  to  pay  for  the 
property,  was  the  amount  of  his  bid.  The  agreement  was  made  to 
supersede  the  necessity  of  paying  the  money  to  the  sheriff — an 
agreement  which  the  mortgagee  had  the  right  to  make,  but  by  which 
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he  exonerated  the  sheriff  from  liability  for  the  money  raised  by  the 
sale,  and  at  once  discharged  the  lien  of  the  mortgage.  And 
whether  the  sheriff  was  privy  to,  or  assented  to  the  agreement,  or 
not,  can  make  no  difference,  as  the  *question  may  affect  the  r*io^ 
plaintiff  and  the  vendee  of  the  sheriff.  It  is  also  equally  L 
clear,  that  a  bona  fide  purchaser  for  a  valuable  consideration,  stands 
an  a  different  position  from  the  original  purchaser.  A  subsequent 
purchaser  takes  the  land,  discharged  from  the  equity,  unless  the 
plaintiff  brings  some  notice  to  him  of  the  agreement.  Thus  it 
will  be  seen,  that  to  affect  mortgaged  premises  in  the  hands  of  a 
third  person  with  this  secret  equity,  it  will  be  necessary,  not  only 
to  prove  the  contract,  but  in  addition,  that  the  terre-tenant  had 
notice  of  the  agreement.1 

This  was  a  scire  facias  on  the  mortgage.  This  suit  is  brought 
against  the  administrator  and  terre-tenants.  The  sheriff  returns 
nihil,  as  to  George  S.  Roberts,  and  "  made  known,"  to  John  Freed- 
ley,  James  Freedley,  James  Wells,  Thomas  Lowry,  and  James 
Steel,  terre-tenants.  The  terre-tenants  who  were  summoned 
pleaded  payment  with  leave ;  and  as  to  them  issue  was  regularly 
joined.  Afterwards  Jacob  Freedley  was  permitted  by  the  court  to 
come  in  and  take  defence  in  the  suit,  and  to  plead  in  the  same  man- 
ner as  if  the  original  scire  facias  was  served  on  him.  Freedley  then 
offered  a  special  pica,  which  was  overruled  by  the  court ;  but  for 
what  reason,  has  not  been  clearly  explained.  If  the  plea  was  de- 
fective in  form  or  substance,  it  was  open  to  the  plaintiff  to  demur ; 
and  if  taken  by  surprise,  the  court,  on  motion,  would  have  con- 
tinued the  cause.  He  had  a  right  of  which  he  could  not  be  de- 
prived, to  bring  his  case  before  the  court,  either  in  the  form  of  a 
special  plea,  or  to  take  defence  under  the  plea  of  payment.  So  far, 
then,  as  respects  this  defendant,  the  cause  was  not  at  issue  ;  for  it 
is  idle  to  say  that  he  adopted  the  pleas  of  the  other  defendants. 
The  case  of  Britton  v.  Mitchell,  5  Watts  69,  is  full  to  the  point. 
A  party  cannot  be  compelled  to  try  until  the  cause  is  put  into  legal 
form,  by  an  issue  properly  found,  between  all  the  parties  on  the 
record. 

The  scire  facias  is  brought  against  the  administrator  and  terre- 
tenants  ;  and  it  would  be  error  to  try  the  suit  in  a  different  manner. 
Where  a  scire  facias  was  brought  upon  a  recognizance  in  the 
Orphans'  Court  against  the  cognizor  and  terre-tenants,  and  the 
cognizor  died  before  the  judgment,  it  was  held,  in  Reigart 
v.  Ellmaker,  6  S.  &  R.  44,  and  Keen  v.  Same,  8  Id.  4, 
to  be  error  to  proceed  to  trial  against  the  terre-tenant  alone, 
where  the  administrator,  upon  being  duly  served  with  a  scire  facias, 
has  neglected  to  come  in  and  be  made  a  party  to  the  record.  The 
proper  course  is,  when  the  personal  representative  does  not  appear 
1  See  3  Whart.  492. 
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and  take  defence,  to  sign  judgment  by  default,  de  bonis  testatoris; 
and  the  terre-tenants  will  be  permitted  to  defend  pro  interesse  suo. 
These  principles  are  applicable  to  this  case.  It  is  proper  that  the 
administrator  of  the  mortgagor,  who  is  the  principal  debtor,  should 
be  made  a  party,  in  order  that  he  may  have  the  opportunity  to 
prove  the  payment  of  the  debt.  And  this  is  necessary  also  for  the 
security  of  the  terre-tenants,  who  cannot  be  presumed  to  be  ac- 
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quainted  with  *the  state  of  the  account,  between  the  mort- 


gagor and  mortgagee.  Here  the  plaintiff  has  not  thought 
proper  to  pursue  this  course  before  proceeding  against  the  terre- 
tenants  ;  and  this,  according  to  the  cases  cited,  is  clearly  erroneous. 
The  plaintiff  seems  to  have  been  sensible  of  this  error  ;  for  on  the 
same  day  on  which  the  judgment  was  given,  the  court  rendered 
judgment  against  the  administrator  for  the  amount  ascertained  by 
the  verdict  against  the  terre-tenants.  But  a  slip  of  this  kind  can- 
not be  thus  noticed ;  for  as  the  mortgagor  is  the  party  against 
whom  suit  is  to  be  brought,  until  he  is  in  court,  the  cause  cannot 
proceed,  for  want  of  parties.  If  he  does  not  appear,  the  plaintiff 
must  proceed,  for  want  of  appearance,  to  judgment  by  default ;  and 
having  thus  disposed  of  the  legal  party,  he  may  pursue  the  land  in 
the  possession  of  the  terre-tenants.  Rendering  judgment  against 
the  administrator  is  not  a  formal,  but  it  is  a  substantial  objection 
to  the  proceeding.  If  the  judgment  be  permitted  to  stand,  and 
hereafter  the  mortgaged  premises  should  prove  inadequate  to  pay 
the  amount  of  the  verdict,  the  estate  of  the  deceased,  or  the  ad- 
ministrator personally,  must  make  good  the  deficiency.  In  a  suit 
on  the  bond  which  accompanies  the  mortgage,  the  verdict  on  the 
scire  facias  would  be  conclusive  as  to  the  amount  due.  It  would 
not  be  open  to  the  administrator  to  insist  on  payment  by  the  judicial 
sale  ;  as  the  same  subject-matter  having  once  been  tried,  could  not 
be  renewed  in  a  suit  between  the  same  parties.  And  yet  it  is  too 
clear  for  argument,  as  has  been  before  shown,  that  so  far  as  respects 
the  administrator,  the  debt  has  been  paid.1 

We  are  further  of  the  opinion,  that  the  court  erred  in  omitting 
to  swear  the  jury  as  to  James  Wells  and  Thomas  Lowry.  The 
scire  facias  was  in  the  most  approved  form,  against  the  administra- 
tor and  terre-tenants.  The  sheriff  having  summoned  them  SLI 
terre-tenants,  they  are  as  much  parties  on  the  record,  as  if  namec 
in  the  writ.  Lowry  and  Wells,  in  the  first  instance  asked  leave  tc 
file  special  pleas ;  which  was  overruled  by  the  court.  Afterwardi 
they  filed  disclaimers ;  but  in  filing  disclaimers,  they  do  not  ceabe 
to  be  parties.  This  is  ruled  in  Britton  v.  Mitchell,  5  Watts  6Y, 
where  the  course  to  be  pursued  is  plainly  pointed  out.  The  court 
may  compel  a  party  who  disclaims  to  give  judgment,  which  will 
secure  costs  and  damages ;  or  they  may  order  him  to  plead  insert- 

1  See  2  Harris  160;  2  Casey  333  ;  14  Wright  284. 
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ter;  on  which  the  parties  may  go  to  trial.  In  Morris  v.  Morris,  5 
Watts,  it  is  decided,  that  a  plaintiff  having  issued  a  scire  facias, 
with  notice,  to  several  terre-tenants,  cannot  enter  a  nolle  prosequi 
as  to  some  of  them,  and  proceed  against  the  others.  After  having 
placed  parties  on  the  record,  it  is  not  in  the  election  of  the  plaintiff, 
and  one  of  several  terre-tenants,  to  treat  them  as  if  they  had  never 
been  summoned.  It  may  be  of  the  utmost  importance  to  the.  de- 
fendant, that  all  who  have  once  been  parties,  should  remain  so,  as 
they  may  be  liable  for  contribution,  and  for  the  costs.  The  court 
orders  the  jury  to  be  sworn  as  to  the  other  defendants,  omitting  two 
who  had  *been  summoned;  and,  what  is  not  the  least  ob-  [*-IQQ 
jectionable  feature  in  the  case,  Lowry,  one  of  them,  is  *• 
examined  as  a  witness  to  prove  the  agreement,  which  is  the  founda- 
tion of  the  plaintiff's  action. 

We  would  not  wish  to  be  understood  as  expressing  a  decided 
opinion  whether  the  equity  of  the  plaintiffs  case  can  be  reached  in 
this  form  of  suit.  Perhaps  justice  may  be  done  by  a  replication  to 
the  defendant's  plea,  setting  forth  the  agreement,  and  averring  that 
the  terre-tenants  had  notice  of  the  agreement.  Whether  Lowry 
was  a  competent  witness,  does  not  seem  to  have  been  made  a  point 
at  the  trial.  It  may,  however,  be  well  worthy  of  serious  considera- 
tion, whether,  independently  of  his  position  as  a  party,  he  has  not 
such  an  interest  as  renders  him  incompetent.  In  the  view  which 
we  have  taken  of  the  case,  it  is  immaterial  to  the  case  whether  the 
court  erred  in  rejecting  the  evidence  contained  in  the  bill  of  excep- 
tions. Nor  is  it  necessary  to  notice  the  exceptions  to  the  charge, 
except,  as  has  already  been  done,  in  the  preceding  remarks. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  counsel,  post  544 ;  5   Barr  260,  406  ;  10  Harris  283 ;  11  Id.  329 : 
2  P.  F.  Smith  297.     ||13  Norris  531  ;  a.  c.  10  W.  N.  C.  28. || 
Cited  by  the  court  below,  6  W.  <fc  S.  282. 
Followed,  2  Jones  342. 
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Bell  and  others  against  Moss  and  another. 

P.  «fc  Co.,  merchants  in  Philadelphia,  ordered  certain  goods  of  the  plaintiffs, 
merchants  in  Leghorn,  and  opened  a  credit  in  their  favor  with  L.  &  Co.  of 
London,  who  in  a  letter  to  P.  &  Co.  recognised  the  credit.  The  plaintiffs  in 
pursuance  of  this,  drew  several  bills  at  different  times  on  L.  &  Co.,  which  were 
duly  paid.  On  the  10th  of  March,  1837,  the  plaintiffs  drew  their  bill  on  L. 
&  Co.  for  1 1201.  at  three  months  date,  which  was  remitted  to  their  agent  in 
London.  On  the  13th  of  the  same  month,  they  shipped  certain  goods  to  New 
York  consigned  to  P.  &  Co.  On  the  23d  of  March,  L.  &  Co.  wrote  to  the 
plaintiffs,  to  suspend  all  further  valuation  on  them  on  account  of  P.  &  Co.; 
and  on  the  25th  of  March  the  bill  drawn  by  the  plaintiffs  on  L.  &  Co.  was 
protested  for  non-acceptance.  P.  &  Co.  stopped  payment  on  the  22d  of 
March,  and  made  an  assignment  to  the  defendants  of  certain  real  and  per- 
sonal property  in  New  York,  including  all  merchandise  to  arrive  in  New  York 
belonging  to  them,  in  trust  to  pay  in  the  first  place  a  particular  creditor  in 
full,  and  afterwards  to  pay  other  creditors.  On  the  2d  of  May,  the  general 
agent  of  the  plaintiffs  in  New  York,  communicated  by  letter  to  P.  &  Co.  the 
fact  of  the  non-acceptance  of  the  bills  by  L.  &  Co.  and  inquired  for  whose  ac- 
count the  goods  were  imported,  and  how  it  was  intended  to  reimburse  the  plain- 
tiffs. P.  &  Co.  in  reply  stated  the  fact  of  the  assignment  of  the  goods  to  the 
defendants,  to  whom  the  plaintiffs'  agent  wrote  on  the  5th  of  May,  notifying 
them  of  the  non-acceptance  of  the  bills,  and  proposed  that  the  goods  should 
be  placed  in  deposit  with  him  until  it  should  be  seen  whether  L.  &  Co.  would 
pay  the  bills,  and  also  notified  them  that  the  goods  had  not  been  paid  for, 
and  that  they  would  be  required  to  keep  a  separate  account  of  them.  The 
goods  arrived  at  New  York  on  the  9th  of  May,  and  were  entered  by  the  de- 
fendants at  the  custom-house.  On  the  21st  of  May,  an  agreement  was  entered 
into  between  the  plaintiffs'  agent  and  the  defendants,  by  which  it  was  agreed, 
that  the  goods  should  remain  in  the  possession  of  the  defendants,  subject  to 
the  legal  claims  of  both  parties,  the  rights  of  neither  party  to  be  affected. 
It  did  not  appear  that  any  demand  had  been  made  of  the  carrier :  Held,  1st. 
That  the  plaintiffs  had  a  right  to  stop  the  goods  in  transitu,  notwithstanding 
the  transactions  with  L.  &  Co.,  and  notwithstanding  the  assignment  to  the  de- 
fendants. 2d.  That  a  special  authority  or  power  for  that  purpose  to  the  plain- 
tiffs' agent  was  not  necessary.  3.  That  there  was  a  sufficient  exercise  of  the 
right  in  this  case,  and  that  a  demand  of,  or  notice  to  the  carrier  was  not  ne- 
cessary. 

THIS  was  an  action  of  trover  brought  in  this  court,  in  which 
James  C.  C.  Bell,  William  De  Yongh  and  Robert  Grant,  lately 
trading  under  the  firm  of  Bell,  De  Yongh  &  Co.,  were  plaintiffs, 
and  Joseph  M.  Moss  and  David  Samuel  were  defendants. 

The  action  was  instituted  to  try  an  alleged  right,  and  the  exercise 
of  the  right  of  stoppage  in  transitu,  of  certain  silks,  alleged  to 
have  been  sold  by  the  plaintiffs,  who  resided  at  Leghorn,  to  the  late 
firm  of  R.  &  J.  Phillips,  who  resided  at  Philadelphia ;  and  which 
goods  had  passed  into  the  possession  of  the  defendants,  who  were 
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*the  assignees  under  a  special  assignment  of  the  effects  of  *r-iQA 
the  said  R.  &  J.  Phillips,  in  New  York,  &c. ;  which  assign-     *- 
ment  is  hereinafter  given. 

On  the  trial  before  Sergeant,  J.,  at  the  Court  of  Nisi  Prius  held 
in  Philadelphia  on  the  14th  of  November  1839,  the  plaintiffs  gave 
in  evidence  an  agreement  of  the  parties  "  that  the  action  be  entered 
amicably  without  writ :  that  a  declaration  be  filed  in  trover  for  four 
cases  manufactured  silks  marked  vsNos.  9, 10,  11  and  12,  per  ship 
William  &  Francis :  and  that  the  defendants  shall  admit  that  they 
are  in  possession  of  the  same,  and  have  converted  them  to  their  own 
use ;  the  intention  of  the  parties  being  to  try,  in  this  action,  the 
right  of  the  plaintiffs  to  the  said  goods ;"  and  the  following  papers. 

Invoice,  dated  13th  of  March  A.  D.  1837,  of  four  cases  silks, 
marked  vs  Nos.  9  a  12,  shipped  on  board  the  ship  William  and 
Francis  at  Leghorn,  bound  for  New  York,  by  the  plaintiffs,  to  the 
order  of  Messrs  R.  &  J.  Phillips,  of  Philadelphia.  (Produced  by 
the  defendants  upon  call  of  the  plaintiffs.) 

Bill  of  lading,  dated  13th  of  March  A.  D.  1837,  for  the  said  four 
cases  of  silks  signed  by  Charles  Lander,  master  of  the  said  ship,  to 
be  delivered  at  New  York,  to  the  order  of  R.  &  J.  Phillips.  This 
bill  of  lading  was  assigned  by  R.  &  J.  Phillips  to  the  defendants  as 
assignees  aforesaid.  (Produced  by  the  defendants  upon  call  of  the 
plaintiffs.) 

Letter.  — Geo.  F.  Darby  to  R.  &  J.  Phillips,  dated  New  York,  2d 
May  A.  D.  1837.  Extract  as  follows  : 

"Enclosed  I  send  you  a  letter  from  Messrs.  Bell  &  Grant,  Lon- 
don, containing  the  unpleasant  intelligence  that  the  drafts  of  Messrs. 
Bell,  DeYongh  &  Co.,  for  your  account  on  Messrs.  Lizardi  &  Co. 
had  been  dishonored.  I  have  at  the  same  time  a  letter  from  Messrs. 
Bell,  DeYongh  &  Co.,  informing  me  that  they  were  shipping  four 
cases  manufactured  silks  per  William  and  Francis,  and  they  had 
valued  the  same  cost  on  the  above  named  London  house.  I  have 
therefore  requested  the  favor  of  you  to  inform  me  for  whose  account 
these  silks  are  imported  by  you,  and  how  it  is  intended  to  reim- 
burse my  Leghorn  friends,  since  their  drafts  on  London  were  not  hon- 
ored. I  feel  confident  that  you  are  as  desirous  as  I  can  be  to  pro- 
tect the  interest  of  my  Leghorn  friends.  I  beg  you  will  favor  me 
with  an  answer  with  your  views,  as  to  the  best  course  to  be  pursued 
for  that  purpose.  Please  to  acquaint  me  with  the  exact  situation 
of  all  your  dependencies  with  them,  and  to  state  also  if  the  goods  to 
your  address  per  Eurotas,  are  included  in  some  previous  settlement 
of  account  between  you  and  them.  I  shall  feel  greatly  indebted  to 
you  by  your  early  attention  to  the  above,  being  always  with  great 
regard  and  interest,  &c." 
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*-IQ-|-I        *Letter. — R.  &  J.  Phillips,  to  George  F.  Darby,  dated 

J  Philadelphia,  3d  May  A.  D.  1837.  Extract  as  follows  : 
"  Your  letter  of  yesterday  with  enclosures  to  us  received,  putting 
down  three  cases  of  silk  per  Louvre  and  one  per  Eurotas  in  the  ac- 
count current  at  our  debit,  we  owed  Messrs.  Bell,  DeYongh  &  Co., 
a  balance  of  p5824  18.  2.,  by  their  account  the  cost  of  the  four  per 
William  and  Francis  is  pll,083  10.  0.  the  unaccepted  drawings 
against  these  three  invoices  is  equal  to  pi  1,247  or  1120/.  and 
1037Z.  The  cost  of  silks  per  Eurotas,  Louvre  and  William  and 
Francis  is  p21,215  41-100ths.  Had  these  bills  been  honored  on 
the  invoices  per  Louvre  and  Eurotas,  the  amount  of  p5423  would 
have  been  so  much  over  and  against  the  invoice  per  William  and 
Francis,  and  making  our  indebtedness  actually  p5661  7.  1.  on  the 
whole  to  Messrs.  Bell,  DeYough  &  Co.  We  consider  that  these 
bills  must  be  paid,  when  due,  if  Messrs.  Bell,  De  Yongh  &  Co. 
insist  on  it,  as  Messrs.  Lizardi  &  Co.  opened  and  confirmed  posi- 
tively a  credit  in  favor  of  them  forlO,OOOZ. — 7843Z.  of  which  they 
had  only  employed,  and  had  never  received  from  London  any  with- 
drawal of  that  credit — therefore  they  Lizardi  &  Co.  are  bound  to 
pay  them,  if  Messrs.  Bell,  De  Yongh  &  Co.  insist  on  it ;  it  amounts 
to  an  acceptance  already.  All  the  goods  coming  to  our  consign- 
ment, arriving  in  New  York  are  assigned  to  Messrs.  J.  Moss  and 
Mr.  D.  Samuel,  for  the  benefit  of  our  creditors,  and  are  therefore 
out  of  our  control. 

Letter. — George  F.  Darby  to  J.  M.  Moss  and  D.  Samuel,  as- 
signees as  aforesaid,  dated  New  York,  5th  May  A.  D.  1837.  Ex- 
tract as  follows : 

"  I  consider  it  my  duty,  as  the  agent  of  Messrs.  Bell,  De  Yongh 
&  Co.  of  Leghorn,  to  notify  you  that  I  have  received  advice  (from 
Messrs.  Bell  &  Grant  of  London),  that  two  bills  of  exchange,  drawn 
by  Bell,  De  Yongh  &  Co.,  upon  Messrs.  Lizardi  &  Co.,  of  London, 
in  favor  of  Messrs.  Bell  &  Grant,  one  dated  the  10th  of  March  1837, 
for  11292.,  the  other  dated  the  14th  of  March  1837,  for  1037Z., 
have  not  been  accepted  by  the  said  Lizardi  &  Co.,  but  are  now 
under  protest ;  and  that  as  these  bills  were  drawn  upon  purchases 
of  silk  make  by  Messrs.  Bell,  De  Yongh  &  Co.  for  the  account  of 
Messrs.  R.  &  J.  Phillips,  and  which  have  been  shipped  to  them  by 
the  Eurotas,  Louvre  and  William  and  Francis,  and  were  to  have 
been  paid  for  by  the  acceptance  of  Lizardi  &  Co.  ;  that  Messrs.  R. 
&  J.  Phillips,  have  not  yet  acquired,  as  I  am  advised,  a  legal  title 
to  said  silks,  and  consequently  could  have  no  right  to  assign  them 
for  the  benefit  of  their  creditors.  I  therefore  propose,  that  the  por- 
tion of  silks  already  arrived,  and  those  hereafter  to  arrive,  should  be 
placed  in  deposit  with  ine  as  the  agent  of  the  above-mentioned  houses 
of  Bell,  De  Yongh  &  Co.  and  Bell  &  Grant,  until  it  is  seen  whether 
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Messrs.  Lizardi  &  Co.  pay  the  above  bills  at  *maturity,  r*-iqo 
Messrs.  R.  &  J.  Phillips  having  stated,  in  their  letter  to  me  L 
of  the  3d  inst.,  that  they  consider  Messrs.  Lizardi  &  Co.  bound  to 
pay  these  hills  in  consequence  (as  they  state)  of  having  opened  and 
confirmed  a  credit  in  favor  of  Messrs.  Bell,  De  Yongh  &  Co.  for 
10,0002.  to  meet  purchases  of  goods  for  account  of  the  Messrs. 
Phillips,  at  Leghorn,  or  should  you  decline  the  above  proposal, 
which  appears  to  me  as  reasonable  and  good,  then  I  further  notify 
you  on  behalf  of  Messrs.  Bell,  De  Yongh  &  Co.,  that  the  silks 
above  referred  to,  and  of  which  a  memorandum  is  at  foot,  have  not 
been  paid  for  by  Messrs.  R.  &  J.  Phillips,  and  that  Messrs.  Bell, 
De  Yongh  &  Co.  require  you  to  keep  a  separate  account  of  the  sales 
or  disposition  thereof.  I  will  claim  from  you  personally  the  pro- 
ceeds thereof,  as  being  their  property. — I  flatter  myself  that  you 
will  not  see,  in  this  notice,  anything  unfriendly,  either  to  yourself 
or  the  Messrs.  Phillips,  for  I  have  no  such  intention,  but  the  dis- 
charge of  a  duty  to  rny  Leghorn  friends." 

Letter. — J.  M.  Moss  and  D.  Samuel,  to  George  F.  Darby,  dated 
Philadelphia,  8th  May,  1837.  Extract  as  follows  : 

"  Your  favor  of  the  5th  May  was  duly  received,  but  being  absent 
in  New  York,  was  not  opened  until  yesterday.  With  every  desire 
upon  our  part  to  avoid  litigation  (which  is  seconded  by  the  Messrs. 
Phillips),  and  at  once  to  give  up  the  goods,  but  we  are  so  well  satis- 
fied that  the  Messrs.  Lizardi  are  bound  for  their  confirmed  credit 
to  Messrs.  Bell,  De  Yongh  &  Co.  that  without  the  advice  of  our 
counsellor,  F.  Griffin,  Esq.,  of  New  York,  we  do  not  feel  ourselves 
at  liberty  to  do  so.  By  this  day's  mail  we  forward  to  the  latter 
gentleman  a  statement  of  the  whole  transaction,  and  shall  await  his 
decision  before  we  act." 

Agreement  between  the  parties,  dated  21st  May  A.  D.  1837,  in 
the  following  words: 

"  Memo,  of  agreement  between  Bell,  De  Yongh  &  Co.,  of  Leg- 
horn, acting  in  their  behalf,  say  George  P.  Darby,  their  agent  at 
New  York,  and  Joseph  M.  Moss  and  David  Samuel,  assignees  of 
Messrs.  R.  &  J.  Phillips,  of  Philadelphia,  the  twenty-first  day  of 
May,  one  thousand  eight  hundred  and  thirty-seven.  Whereas,  the 
above  named  Bell,  De  Yongh  &  Co.,  of  Leghorn,  have  shipped  to 
the  said  R.  &  J.  Phillips,  of  Philadelphia,  two  several  quantities  of 
silk,  and  by  the  vessels  mentioned  below,  and  have  for  their  pay- 
ment drawn,  upon  Messrs.  Lizardi  &  Co.,  of  London,  the  following 
bills  of  exchange,  to  wit,  1120/.  sterling,  say  eleven  hundred  and 
twenty  pounds  sterling,  March  10th.  10372.  sterling,  say  ten  hun- 
dred and  thirty-seven  pounds  sterling,  March  14th,  drawn  by  Bell, 
De  Yongh  &  Co.,  of  Leghorn,  in  favor  of  Messrs.  Bell  &  Grant, 
London,  which  bills  of  exchange  have  been  protested  for  non-accept- 
ance, though  it  is  hoped  they  will  be  paid  at  maturity.  It  is 
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therefore  agreed  between  the  above  named  parties,  that  the  silks 
*1Q31  *above  referred  to  and  specified  below,  shall  be  held  by  and 
J  remain  in  possession  of  the  said  Joseph  L.  Moss  and  David 
Samuel,  subject  to  the  legal  claims  and  right  of  the  said  Bell,  De 
Yongh  &  Co.,  and  the  said  assignees  ;  and  the  said  assignees  engage 
and  promise  not  to  sell,  dispose  of  or  part  with  the  said  silks,  until 
any  questions  arising,  or  to  arise,  as  to  the  rights  of  the  parties  to 
said  silks,  shall  be  decided  by  a  competent  tribunal.  In  case  the 
said  bills  should  be  paid,  then  the  said  silks  are  discharged  from 
any  claim  or  lien  therein  on  behalf  of  the  said  Bell,  De  Yongh  & 
Co.,  and  in  case  they  or  any  of  them  are  not  paid,  the  rights  of 
neither  party  are  to  be  affected  by  this  agreement  or  anything 
herein  contained." 

Cases  of  silk  referred  to  in  the  above  agreement  vs.  "  9,  10,  11, 
12,  four  cases,  amounting  per  invoice  to  pll,082  10." 

A  bill  of  exchange,  dated  Leghorn,  10th  of  March,  A.  D.  1837. 
at  three  months  date,  for  11222.,  drawn  by  the  plaintiffs  on  F.  D. 
Lizardi  &  Co.  of  London,  in  favor  of  themselves,  and  endorsed  to 
Messrs.  Bell  &  Grant  of  London. 

Protest  for  non-payment  on  the  13th  June  1837. 

A  bill  of  exchange,  dated  Leghorn,  14th  of  March,  A.  D.  1837, 
at  three  months  date,  for  10372.,  drawn  by  the  plaintiffs  on  F.  De 
Lizardi  &  Co.  of  London,  in  favor  of  themselves,  and  endorsed  to 
Messrs.  Bell  &  Grant  of  London. 

Protest  for  non-payment  on  the  17th  of  June,  A.  D.  1837. 

The  following  facts  were  agreed  to : 

The  ship  William  and  Francis,  with  the  said  silks  on  board, 
arrived  at  New  York  on  the  9th  of  May,  A.  D.  1837. 

Messrs.  Bell  &  Grant  of  London,  were  a  branch  of  the  plaintiffs' 
house,  and  protested  the  bills  aforesaid  as  agents  of  Bell,  De  Yough 
&  Co.  for  collecting  the  same. 

George  F.  Darby  was  the  plaintiffs'  agent  in  New  York. 

Messrs.  R.  &  J.  Phillips  stopped  payment  before  the  said  silks 
arrived  at  New  York,  viz.  on  or  about  the  22d  of  March  1837. 

The  defendants  on  the  trial  gave  in  evidence  the  following : 

Letter. — F.  De  Lizardi  &  Co.  to  R.  &  J.  Phillips,  dated  Lon- 
don, 29th  June  1836.  Extracts  as  follows : 

"  Bell,  De  Yongh  &  Co.  of  Leghorn.  We  observe  the  credit 
granted  by  you  in  their  favor  for  10,OOOZ.  ten  thousand  pounds,  or 
such  portion  thereof  as  they  may  employ,  which  shall  be  duly 
attended  to.  We  observe  *hat  in  neither  of  the  credits  now  re- 
ferred to,  have  we  any  invoices  or  bills  of  lading  to  require  of  the 
parties  drawing." 

Letter.— Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  Leg- 
horn, July  16th,  1836.  Extract  as  follows : 
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*"  The  credit  for  10,OOOZ.,  you  have  been  pleased  to  open 
in  our  favor  with  Messrs.  F.  De  Lizardi  &  Co.  of  London, 
shall  be  made  use  of  as  circumstances  require.  Our  exchanges 
have  risen  considerably  of  late,  owing  to  the  great  scarcity  of 
money;  and  bills  on  London  are  now  hardly  negotiable  at  50  J. 

Letter.— Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  Leg- 
horn, November  19th,  1836.  Extract  as  follows  : — 

"  We  have  taken  the  liberty  of  drawing  upon  Messrs.  Lizardi  & 
Co.  of  London,  for  <£stg.  2750 — as  per  note  at  foot  which  figures 
to  the  credit  of  your  account  in  silver  p!4,184  13.  4." 

1836.  Note.  Silver. 

Sept.  29,  Xstg.  550  at  usance  at  exchange  of  50d.  & 

Agio  7  0-0  -       p2824  16  00 

Nov.  4,     "     1000        do.  do.  49f  "  5161  16  01 

"    7,     u      900        do.  do.  49f  "  4645  12  06 

"  11,     "      300       do,  do.  49$  "  1552  08  09 

pl,4184  13  04 

Letter.— Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  Leg- 
horn. Dec.  2,  1836.  Extract  as  follows  : — 

"  In  looking  into  the  state  of  your  account  we  find  that  after 
drawing  upon  Messrs.  De  Lizardi  &  Co.  for  the  rags  and  two  cases 
of  silks  from  Sartori  to  go  by  the  Groton,  we  shall  have  about 
£stg.  2800,  remaining  at  our  disposal  from  your  credit  of  31st  of 
May  last,  for  <£stg.  10,000.  According  to  the  contracts  made  by 
Mr.  Sartori  for  silks  deliverable  to  all  March  next,  the  amount  will 
be  about  Xstg.  4000,  and  consequently  we  should  be  expecting  from 
you  a  fresh  credit.  In  this  reckoning  is  included  all  the  refined 
borax  received  up  to  this  period ;  and  if  we  cancel  your  contract, 
as  we  hope  to  do,  there  will  be  little  more  to  pay  on  that  account." 

Letter.— Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  Leg- 
horn, December  21st,  1836.  Extract  as  follows  : 

"At  foot  is  a  note  of  our  draft  for  your  account  upon  Messrs. 
Lizardi  &  Co.,  in  Xstg.  2700  to  your  credit  in  p!4,000  15.  6., 
silver,  which  nearly  balances  our  disbursements  for  you,  after  allow- 
ing full  p!2  for  the  net  proceeds  of  the  coffee  and  cocoa  per  Volant, 
which  we  must  fear  exceeds  what  those  goods  will  really  fetch." 

Notes  of  our  drafts. 

1836.     Nov.  28th,       12007.         at  cash  of  49|  p6209  15  05 

Dec.     2,           800              do.         49£  4150  06  00 

"       7             700              do.          49|  3604  14  01 


2700J.  at  three  months  date,  p!4,000  15  06 
including  p7  0-0  Agio 
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*Letter. — Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips, 
dated  Leghorn,  January  3,  1887.  Extract  as  follows : 
"  By  the  Eurotas  there  will  be  two  more  cases  of  wrought  silks 
for  you  from  Mr.  Sartori,  for  which  we  have  prepared  funds  by  our 
drafts  of  the  80th  ult.,  3  months  date  upon  Messrs.  Lizardi  &  Co., 
for  <£stg.  500 :  and  the  same  figures  to  the  credit  of  your  account 
at  49Jd  in  p2607  2.  silver." 

Letter. — Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  Leg- 
horn, January  13th,  1837.  Extract  as  follows: — 

"  By  the  Eurotas  you  will  receive  two  cases  more  silks  from  Mr. 
Sartori,  and  we  have  drawn  upon  Messrs.  Lizardi  for  <£stg.  300,  at 
three  months  date  to  keep  your  account  square ;  and  the  same 
figures  to  your  credit  in  p!564  5.  2.  silver,  as  per  note  at  foot,  but 
you  will  please  to  keep  in  mind  that  by  March  next,  we  shall 
require  a  fresh  credit. 

Note. 

<£stg.  300        at  Exchange  of  49 J  Gold  p!46l  18  06 

Agio  7  0-0  102  00  08 


Silver  1564  05  02" 

Letter.— Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  Leg- 
horn, March  8th,  1837.  Extract  as  follows : 

"  The  silks  in  our  possession  from  Mr.  Sartori,  will  be  sent  on 
board  probably  to-morrow,  when  we  shall  draw  upon  your  friends, 
Messrs.  F.  De  Lizardi  &  Co.  of  London,  for  the  balance  of  your 
general  account  current  in  about  <£stg.  1100,  leaving  about  1000Z. 
of  your  credit  in  Lizardi  &  Co.,  undrawn  for.  Against  it  we  shall 
have  to  ship  all  this  month,  silks  from  Sartori  for  about  p7700,  by 
which  we  shall  be  placed  for  about  <£stg.  425  in  disburse.  To  this 
you  must  add  the  silks  to  be  delivered  and  paid  by  us  during  the 
months  of  April,  May,  June,  July  and  August  next,  amounting 
together  to  about  p24,400  for  which  we  have  no  doubt  you  have 
already  provided,  as  by  our  letter  of  the  2d  Dec.  1836,  we  informed 
you  of  the  engagements  we  had  taken. — The  Louvre  and  William 
and  Francis,  are  both  nearly  laden  for  New  York,  and  we  shall 
send  your  silks  by  the  first  that  sails." 

Letter.— Bell.  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  Leg- 
horn, March  17th  1837.  Extract  as  follows  : 

"  In  date  of  the  8th  instant  we  wrote  you  through  Havre,  all 
that  occurred  in  your  concerns  here,  of  which  enclosed  is  a  trip- 
licate copy,  and  subsequently  we  shipped  for  you,  by  the  William 
and  Francis,  four  cases  of  silks  from  Mr.  Sartori,  which  vessel 
sailed  on  the  14th.  By  that  conveyance  we  transmitted  your  bill 
of  lading  and  legalized  invoice  of  the  same,  amounting  to  pi  1,083 
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10.,  and  we  now  hand  you  inclosed  duplicates  of  both  these  docu- 
ments to  serve  *in  case  of  need.  The  Louvre  sailed  on  the  r*-.qfi 
12th,  and  it  was  our  intention  to  have  sent  your  silks  by  her,  "- 
but  Mr.  Sartori  assured  us  that  the  insurance  had  been  ordered 
already  per  William  and  Francis,  and  as  the  former  loaded  a  cargo 
chiefly  of  grain,  as  you  will  see  by  the  annexed  note,  possibly  she 
may  make  a  long  passage  and  arrive  after  the  latter.  We  drew  in 
date  of  the  14th  £stg.  1037,  at  three  months  date,  for  your  account 
upon  Messrs.  De  Lizardi  &  Co.  of  London,  which  figures  to  your 
credit  in  p5407  2.  9.  as  per  note  at  foot,  and  thereby  your  letter 
of  credit  of  the  31st  May  last,  is  finished,  and  we  shall  be  expect- 
ing a  fresh  credit  for  our  reimbursement  of  the  silks  contracted 
for,  as  explained  in  our  last." 

Letter.— Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  Leg- 
horn, April  3d  1837.  Extract  as  follows  : 

"At  foot  you  have  copy  of  a  few  lines  from  Messrs.  F.  De 
Lizardi  &  Co.  of  London,  dated  the^23d  ult.  to  inform  us  that  they 
should  pay  no  more  of  our  drafts  on  your  account :  nevertheless  as 
by  our  letter  of  the  llth  March  we  informed  them,  that  we  were 
about  to  ship  another  case  of  silks  for  you,  for  which  we  should 
take  our  reimbursement  to  the  extent  of  your  credit  on  them  of  the 
3 1st  of  May,  we  conclude  that  our  draft  for  Xstg.  1037  in  date  of 
the  14th,  will  have  been  honored." 

"  Copy  of  Messrs.  F.  De  Lizardi  &  Go's,  letter,  dated  London, 
22d  of  March  1837.  The  deranged  state  of  commercial  credit 
here,  as  connected  with  the  United  States,  and  the  great  uncer- 
tainty attending  all  remittances  at  present  from  that  quarter, 
obliges  us  to  close  all  American  credits  without  exception.  You 
will  therefore  please  to  suspend  all  further  valuation  on  us  in 
account  of  Messrs.  R.  &  J.  Phillips,  of  Philadelphia,  for  the 
present." 

Three  accounts  with  Lizardi  &  Co.  with  R.  &  J.  Phillips,  dated 
31st  of  December  1836,  9th  of  February  1837,  and  6th  of  May 
1837,  containing  statements  of  drafts  drawn  by  Bell,  De  Yongh  & 
Co.  on  Lizardi  &  Co.,  and  paid  by  the  latter,  amounting  to 
p8016  4.  4.,  exclusive  of  the  two  drafts  of  1120Z.  and  1037/.  dated 
the  10th  and  14th  of  March,  and  showing  a  balance  due  to  Lizardi 
&  Co.  on  the  general  account  of  p63, 294.  0.  1. 

J.  L.  Moss,  one  of  the  firm  of  R.  &  J.  Phillips,  was  produced  as 
a  witness  on  the  part  of  the  defendants  ;  and  having  executed  a 
release  of  all  his  interest  in  any  surplus  of  the  assigned  estate,  testi- 
fied as  follows : 

"  This  statement  made  the  10th  of  May  1837,  has  my  signature, 
and  shows  to  debit  of  the  plaintiffs  for  three  thousand  two  hundred 
and  sixty -one  pezzos  (witness  here  refers  to  the  statement  annexed), 
a  ppzzo  is  about  ninety-two  and  a  half  cents,  as  we  calculate  it; 
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(witness  compares  the.  statement  with  the  letter  from  R.  &  J.  Phil- 
lips to  George  F.  Darby).  We  discovered  that  the  silks  were  not 
^-jcm  on  board  *the  Louvre,  but  in  the  William  and  Francis;  we 
-*  discovered  that  silks  to  the  amount  of  eleven  thousand  and 
eighty-three  pezzos  were  not  shipped  by  them  ;  at  the  time  we 
wrote  to  Mr.  Darby,  we  supposed  they  were  on  board ;  afterwards 
we  made  out  a  new  statement ;  instead  of  eighteen  thousand  three 
hundred  and  seventy-nine  pezzos,  we  credited  seven  thousand  two 
hundred  and  nine;  the  statement  shows  three  thousand  two  hun- 
dred and  sixty- one  pezzos  to  debit  of  Bell,  De  Yongh  &  Co.  I 
communicated  the  fact  to  the  plaintiffs;  this  account  of  May  10th 
is  a  correct  statement. 

Being  cross-examined  by  the  plaintiff's  counsel  the  witness  said : 
"  We  discovered  error  in  the  first  item  ;  they  charged  us  with 
pezzos  1683.  15,  supposed  to  be  paid  to  Sartori ;  this  was  a  ship- 
ment we  had  consigned  to  the  plaintiffs,  with  orders  to  credit 
Sartori  with  his  portion  of  profits  and  credited  us  short.  They 
had  made  a  double  charge ;  we  explained  it  to  Mr.  Darby,  and  he 
never  expressed  any  dissatisfaction ;  we  wrote  also  to  Bell,  De 
Yongh  &  Co.  ;  I  think  some  months  before  assignment.  (Account 
R.  &  J.  Phillips  with  Bell,  De  Yongh  &  Co.,  exhibited  to  him, 
dated  July  25th  1838,  hereafter  appended  in  the  rebutting  testi- 
mony.) This  account  is  correct,  except  that  the  pezzos  1683.  15, 
above  mentioned,  are  to  be  deducted,  and  shows,  that  if  these  bills 
had  been  paid,  there  would  have  been  a  balance  in  our  favor  of 
2000  pezzos  and  upwards  ;  three  cases  included  sent  by  William 
and  Francis,  included  in  5824.  18.  2,  which  included  the  erroneous 
item  of  1683.  15.  2.  The  assignees  have  the  former  account. 

Statement  made  the  10th  of  May  1837,  referred  to  by  the  wit- 
ness, as  follows : 

"  Dr.  Messrs.  BELL,  DE  YONGH  &  Co.  in  account  current  with  R. 
&  J.  PHILLIPS. 


To  this  amount  erro- 
neously debited,    1,683  15  2 
"    F.  De  Lizardi  & 
Co.  for  their  two 
bills    on    them, 
2157Z.    .     .     .  11,190    5  1 

Feb'y 
By  balance  as  per 
their  account 
current,     .     .   5284  18  2 
"    One  case  silks, 
William     and 
Francis,     .     .  3787  15  0 
"    Balance  due  R. 
&  J.  Phillips,    3261    7  1 

12,874    0  3 

To   balance  due   in 
pezzos,                    3261    7  1 

Pezzos,     12874    0  3 

Errors  excepted  May  10th  1837. 

R.  &  J.  PHILLIPS." 
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The  defendants  then  gave  in  evidence  the  assignment  made  by 
R.  &  J.  Phillips  to  the  defendants,  which  purported  to  transfer 
*certain  real  estate,  situate  in  New  York,  and  certain  mer-  r*iuQ 
chandise  there,  and  debts  due  to  the  assignors,  in  trust  to  *• 
apply  the  proceeds,  first  to  the  payment  of  certain  debts  due  by 
the  assignees  to  Jonas  Phillips  &  Co.,  of  London,  and  afterwards 
to  and  among  the  other  creditors. 

The  defendants  also  gave  in  evidence  an  agreement  between  the 
parties,  dated  August  28th  1839,  for  the  sale  of  the  silks  in  ques- 
tion ;  and  the  investment  of  the  proceeds  to  abide  the  judgment  of 
the  court. 

The  following  facts  were  also  agreed : — The  silks  in  question 
were  taken  possession  of  by  the  defendants,  as  assignees  aforesaid, 
on  their  arrival  at  New  York,  and  regularly  entered  at  the  custom 
house  there. 

The  bills  of  exchange  before  mentioned,  were  drawn  on  account 
of  the  said  silks,  and  upon  the  aforesaid  credit  of  10,OOOZ. 

The  counsel  for  the  plaintiffs  gave  in  evidence  the  following  as 
rebutting  testimony : 

An  account  R.  &  J.  Phillips  with  Bell,  De  Yongh  &  Co.,  dated 
July  25th  1838,  referred  to  by  the  witness,  J.  L.  Moss,  in  which 
R.  &  J.  Phillips  were  charged  with  the  returned  bills,  and  a  balance 
appeared  to  the  credit  of  Bell,  De  Yongh  &  Co.,  plO.549. 

Letter.— R.  &  J.  Phillips  to  Bell,  De  Yongh  &  Co.,  dated  the 
31st  of  May  1836.  Extract  as  follows : 

"  As  it  appears  that  some  misunderstanding  has  taken  place  in 
regard  to  the  silks  ordered  by  V.  A.  Sartori,  we  now  beg  you  will 
follow  this  letter  for  the  future,  or  until  otherwise  requested. 

You  will  oblige  us  by  attending  to  the  purchasing  and  shipping 
of  these  silks  hereafter  yourselves.  The  invoices  and  bills  of  lading 
to  be  sent  by  you  to  us,  and  the  amount  of  invoices  to  be  charged 

to  us,  the  same  as  for  goods  on  our  account. 

•>  *  *  *  *  *  * 

Hereafter  any  amount  to  be  drawn  for  our  account,  please  to 
value  at  ninety  days,  on  our  friends  Messrs.  F.  De  Lizardi  &  Co., 
London,  whom  we  address  this  day,  and  lodge  a  credit  of  10,OOOZ. 
sterling. 

Letter — R.  &  J.  Phillips  to  Bell,  De  Yongh.  &  Co.,  dated  the 
15th  of  October  1836.  Extract  as  follows  : 

*'  The  invoice  and  bill  of  lading  of  silks  are  received.  p2398. 
15.  6  is  credited  to  your  account  on  the  31st  of  August,  per 
Undine,  and  the  citron  was  to  be  put  on  board  the  Delos.  The 
silks  are  paying  them  a  good  profit,  and  we  are  pleased  at  it,  as 
they  cost  high." 
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Letter.— R.  &  J.  Phillips  to  Bell,  De  Yongh  &  Co.,  dated  the 
31st  of  December  1836.  Extract  as  follows  : 
*iqq-|  *"  Through  our  friend  Derby,  we  received  your  duplicate 
-"  favor  of  19th  October,  and  original  of  22d,  with  invoices  of 
lustrings  and  curtain  silks  per  Ellen,  amounting  to  p3221.  10, 
which  you  have  taken  to  our  debit,  and  shall  be  confirmed  to  in 
our  books." 

Letter.— Bell,  De  Yongh  &  Co.  to  R.  &  J.  Phillips,  dated  the 
5th  of  April  1837  (produced  by  the  defendants).  Extract  as  fol- 
lows : 

"  Annexed  is  a  copy  of  what  we  last  wrote  you  on  the  3d  inst., 
since  when  we  have  received  letters  from  London,  dated  the  25th 
ultimo,  stating  that  Lizardi  &  Co.  had  left  in  sufferance  our  two 
drafts  for  your  account  of  the  llth  and  14th  of  March,  together 
2157Z.,  which  consequently  remain  to  your  debit,  and  if  not  paid 
when  due,  will  be  returned  with  charges.  A  certain  number  of 
houses  in  London,  chiefly  connected  with  the  United  States,  have 
been,  it  would  appear,  under  the  necessity  of  taking  similar  steps, 
from  having  extended  their  engagements  beyond  their  means ;  and 
although  the  mischief  arising  from  such  unwise  conduct  must  prove 
highly  prejudicial  to  themselves  and  their  connections,  the  final 
result  will,  it  is  to  be  hoped,  be  a  more  wholesome  and  regular 
system." 

Letter.— R.  &  J.  Phillips  to  Bell,  De  Yongh  &  Co.,  dated  the 
28th  of  February  1837.  Extract  as  follows  : 

"  The  invoice  of  silks  for  Mr.  Sartori  shall  be  passed  with  those 
of  the  rags  to  your  credit  in  conformity.  We  take  note  of  your 
2700/.,  and  are  glad  that  you  have  no  occasion  to  make  any  more 
drafts  on  our  account,  as  we  can  when  money  is  1£  a  2  0-0  per 
month,  do  so  much  better  without  merchandise." 

Letter.— R.  &  J.  Phillips  to  Bell,  De  Yongh  &  Co.,  dated  14th 
March  A.  D.  1837.  Extract  as  follows : 

"  Some  other  plan  must  be  adopted  to  pay  for  the  silks  for  Mr. 
Sartori,  as  we  are  not  opening  any  new  credit  in  London." 

Account  sales  of  silks  by  the  defendants. 

Upon  the  foregoing  evidence  the  learned  judge  directed  a  verdict 
for  the  plaintiffs,  subject  to  the  opinion  of  the  court  on  the  law 
arising  on  the  whole  evidence  in  the  case,  and  with  leave  to  move 
to  enter  a  verdict  for  the  defendants,  if  the  court  should  be  of 
opinion  that  the  law  was  with  them. 

A  motion  was  accordingly  made  to  enter  a  verdict  for  the  defend- 
ants. 
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Mr.  Q-.  L.  Ashmead,  for  the  defendants. — 1.  The  plaintiffs  had 
no  right  to  stop  these  goods  in  transitu  at  the  time  of  the  arrival 
of  the  vessel.  The  evidence  shows  that  a  credit  of  ten  thousand 
pounds  had  been  opened  by  R.  &  J.  Phillips  with  Lizardi  &  Co., 
confirmed  by  the  latter,  and  accepted  by  the  plaintiffs,  *who  |-*9nn 
had  drawn  several  bills  on  the  faith  of  it,  and  with  especial  ^ 
reference  to  these  silks.  The  law  seems  to  be  settled  in  England, 
that  Lizardi  &  Co.  were  bound  by  their  agreement  to  accept. 
Chitty  on  Bills  217,  &c. ;  Powell  v.  Morrison,  1  Atkyns  611 ; 
Selwyn's  N.  P.  270,  &c. ;  Wynn  v.  Raikes,  5  East  514 ;  Clark  v. 
Cocke,  4  Id.  57 ;  Potter  v.  Rayworth,  13  Id.  417.  The  rule  has 
been  almost  everywhere  recognised  in  the  United  States.  Town- 
sail  v.  Sumrall,  2  Peters  181  ;  Coolidge  v.  Payson,  2  Wheat.  66 ; 
Van  Reemsdyk  v.  Kane,  1  Gall.  630;  McEvers  v.  Mason,  10 
Johns.  207  ;  Mayhew  v.  Prince,  11  Mass.  54 ;  Banorgee  v.  Hovey, 
5  Id.  11 ;  Wilson  v.  Clements,  3  Id.  1 ;  Goodrich  v.  Gorden,  15 
Johns.  6  ;  Parker  v.  Greenleaf,  2  Wend.  545 ;  Schimmelpennick 
v.  Bayard,  1  Peters  283 ;  De  Tastet  v.  Crousillat,  2  Wash.  C.  C. 
Rep.  132  ;  Boyce  v.  Edwards,  4  Peters  122;  Lee  v.  Dick,  10  Id. 
482.  The  cases  show  that  it  is  sufficient  if  either  from  a  communi- 
cated promise,  or  from  circumstances,  a  third  party  was  induced  to 
give  credit.  Now  in  the  first  place,  the  credit  here  is  equivalent 
to  a  payment ;  and  therefore  the  right  of  stoppage  did  not  exist. 
In  Parsons  v.  Armor,  3  Peters  428,  it  is  said,  that  "  a  bill  of 
exchange  is  the  substitute  for  the  actual  transmission  of  money,  by 
sea  or  land.  Power  therefore  to  draw  on  a  house  in  good  credit, 
and  to  throw  the  bills  into  the  market,  is  equivalent  to  a  deposit  of 
cash  in  the  vaults  of  the  agent."  But  supposing  that  it  was  no 
payment  as  between  R.  &  J.  Phillips  and  the  plaintiff,  yet  it  is  so 
as  regards  the  real  defendant.  The  rule  is,  that  if  a  creditor  has 
two  funds,  he  must  take  that  the  choice  of  which  will  not  injure 
another.  The  real  defendants  here  are  the  creditors  under  the 
assignment,  who  have  no  other  fund  than  the  assigned  effects.  It 
is  of  no  importance  in  this  view  of  the  case  that  the  Lizardis  are 
creditors  of  R.  &  J.  Phillips,  since  they  arc  bound  by  their  contract. 

2d.  At  all  events,  the  plaintiffs  had  no  right  to  stop  these  goods 
until  after  protest  for  non-payment.  The  plaintiffs  themselves 
speak  of  the  bills  as  being  "left  in  sufferance."  Non  constat  that 
they  would  not  be  paid.  Under  the  circumstances  of  this  case, 
the  bills  could  not  be  considered  dishonored,  until  after  the  refusal 
of  payment ;  and  this  seems  to  have  been  the  view  of  the  plaintiffs, 
from  their  letter  of  the  3d  of  April,  and  agreement  of  the  31st  of 
May  1837.  Here  there  is  an  alleged  right  to  stop  for  non-payment, 
and  an  agreement  to  wait  until  the  fact  of  non-payment  is  ascer- 
tained ;  which  is  an  absurdity. 

3d.  In  point  of  fact  there  was  not  a  sufficient  stoppage  of  the 
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goods.  We  admit  that  it  is  not  necessary  that  possession  should 
be  taken  formally.  But  a  demand  is  necessary ;  which  must  be 
made,  properly  made,  and  of  the  proper  person.  In  2  Kent's 
Commentaries  543,  it  is  said,  "  a  demand  of  the  goods  of  the 
carrier,  or  notice  to  him  to  stop  the  goods  on  an  assertion  of  the 
*9011  vendor's  right  by  an  *entry  of  the  goods  at  the  custom 
J  house,  or  a  claim,  and  endeavors  to  get  possession,  is  equiva- 
lent to  an  actual  stoppage  of  the  goods."  Walker  v.  Woolbridge, 
Cooke's  B.  L.  494 ;  Northey  v.  Field,  2  Esp.  Rep.  61 3  ;  Miles  v. 
Ball,  2  Bos.  &  Pull.  457 ;  Lett  v.  Cowley,  7  Taunton  169.  The 
agreements  between  the  parties  do  not  alter  the  case,  since  there  is 
an  express  reservation  of  all  rights. 

Mr.  Meredith,  for  the  plaintiffs. 

1.  Were  Lizardi  &  Co.  liable  as  acceptors  of  these  bills  ?  There 
is  no  evidence  of  their  having  confirmed  this  credit  by  any  com- 
munication with  the  plaintiffs.  The  letters  to  R.  &  J.  Phillips 
furnish  no  evidence  of  this.  No  authority  has  been  produced  to 
show  that  such  an  agreement  as  the  Lizardis  entered  into  amounts 
to  acceptance.  There  are  two  kinds  of  letters  of  credits.  1st. 
Where  the  vendor  distrusts  the  vendee,  and  requires  additional 
security.  This  is  in  nature  of  a  guaranty.  2d.  Where  the  ven- 
dor is  to  be  reimbursed  by  a  letter  of  credit.  This  implies  no  obli- 
gation on  the  drawee.  Suppose  a  deposit  in  a  bank.  The  bank  is 
not  liable  beyond  actual  acceptance.  The  cases  on  the  other  side 
are  all  upon  agreements  by  the  drawee  himself.  The  agent  in 
London  of  the  plaintiffs  in  this  case  obtained  the  opinion  of  counsel 
there,  which  was  against  the  liability  of  Lizardi  &  Co.  [In  this 
opinion  (which  produced  and  read  by  Mr.  Meredith]  the  counsel 
cited  William  v.  Everett,  13  East  590  ;  Wharton  v.  Walker,  4 
Barn.  &  Cres.  163  ;  Lilly  v.  Hays,  5  Adolph.  &  Ellis  548  ;  Fisher 
v.  Miller,  1  Bingh.  150 ;  Gibson  v.  Minet,  2  Bingh.  7.]  The  effect 
of  the  protest  of  non-acceptance  is,  that  the  bill  was  dishonored, 
and  the  drawee  discharged.  The  object  of  a  bill  is  negotiation. 
The  plaintiffs  had  a  right  to  a  written  acceptance  on  the  bill.  After 
protest  you  can't  look  to  the  drawee.  Byles  on  Bills,  7  Term  Rep. 
440 ;  3  East  93  ;  Ambler  399 ;  2  Term  Rep.  63 ;  3  Term  Rep. 
129 ;  1  Starkie  115.  The  defendants  are  not  purchasers  for  a 
valuable  consideration ;  but  as  assignees,  stand  in  the  shoes  of  R. 
&  J.  Phillips.  4  Campbell  31 ;  1  Bos.  &  Pul.  563  ;  4  Whart.  500. 

2d.  The  stoppage  in  this  case  was  effectual  in  respect  to  time, 
manner,  and  persons.  A  general  agent  has  power  for  this  purpose. 
1  Esp.  240 ;  2  Bos.  &  Pul.  457 ;  2  Term  Rep.  63 ;  3  East  93 ; 
Whitaker  on  Lien,  &c.,  171 ;  6  East  371.  There  was  an  actual 
and  sufficient  stoppage.  The  vessel  was  on  the  high  seas  at  the 
time  of  the  failure  of  R.  &  J.  Phillips ;  and  the  carrier  was  not 
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accessible  by  notice.  It  does  not  appear  where  she  was  owned.  It 
is  said  in  all  the  books  to  be  sufficient  if  there  is  a  claim,  demand, 
or  notice.  Ruck  v.  Hatfield,  5  Barn.  &  Aid.  632 ;  s.  c.  7  E.  C. 
L.  R.  216 ;  Crawshay  v.  Eades,  1  Barn.  &  Cress.  181 ;  s.  c.  8  E. 
C.  L.  R.  51 ;  Bartram  v.  Farebrother,  4  Bingh.  519  ;  s.  c.  15  E. 
C.  L.  R.  79 ;  Wood  v.  Jones,  7  Dowl.  &  *Ryl.  126 ;  s.  c.  f!(!9n9 
10  E.  C.  L.  R.  274;  Dixon  v.  Yates,  5  Barn.  &  Adolph.  l 
313 ;  s.  c.  23  E.  C.  L.  R.  86 ;  1  Esp.  Rep.  240  ;  3  Chitty's  Com. 
Law  343  ;  Whitaker  on  Lien  166.  Here  the  plaintiffs  were  dis- 
armed by  the  conduct  of  the  defendants.  They  made  no  objection 
that  notice  had  not  been  given  to  the  carrier. 

Mr.  T.  1.  Wharton,  in  reply. — The  plaintiffs  are  bona  fide  cred- 
itors ;  and  an  antecedent  debt  is  a  sufficient  consideration.  Walker 
v.  Geisse,  4  Whart.  252.  This  is  not  the  case  of  a  general 
assignment  of  all  the  debtor's  effects  for  the  benefit  of  creditors 
generally. 

1.  There  is  no  difference  in  principle  between  the  case  of  an 
advance  of  money  on  the  faith  of  a  general  promise  to  accept,  and 
an  advance  of  goods  on  the  same  promise.  The  evidence  is.  clear, 
that  the  engagement  of  Lizardis,  was  communicated  to  the  plaintiffs, 
and  that  they  relied  upon  it  and  trusted  to  it.  The  case  of  De 
Tastet  v.  Crousillat  is  clear  upon  this  point,  and  the  authority  con- 
clusive. But  it  seems  that  the  opinion  of  counsel  in  England  has 
been  given  against  the  liability  of  Lizardis.  The  reasoning  in  that 
opinion  does  not  seem  to  be  very  forcible.  Nor  are  the  cases  cited 
by  the  counsel  very  much  in  point.  In  Williams  v.  Everett,  the 
money  was  remitted,  with  directions  to  apply  it  to  the  payment  of 
certain  debts ;  and  the  person  to  whom  it  was  remitted  refused  so 
to  apply  it.  The  principle  stated  in  the  case  is  contradicted  by 
Sharpless  v.  Welsh,  4  Dall.  279,  and  it  seems  to  be  overruled  in 
Lilly  v.  Hays,  cited  in  the  same  opinion.  In  Wharton  v.  Walker, 
the  decision  turned  mainly  on  the  form  of  action.  Fisher  v.  Miller 
seems  to  be  very  slightly  applicable ;  and  in  Gibson  v.  Minet,  there 
was  a  revocation  before  any  act  was  done  by  the  party.  It  is  said 
there  was  no  acceptance.  This  amounts  to  nothing  if  Lizardis  were 
bound  to  accept.  Ontario  Bank  v.  Worthington,  12  Wend.  593. 
But  the  plaintiffs  were  not  bound  to  present  for  acceptance.  This 
was  the  case  of  a  bill  payable  after  date,  not  after  sight ;  in  the 
latter  case  only  it  is  necessary  to  present  for  acceptance.  Chitty 
on  Bills  299.  It  is  said  that  it  was  an  advantage  to  the  plaintiffs 
to  have  the  name  of  the  acceptor.  But  they  had  this  already  by 
the  general  letter  of  credit.  Here  the  question  is  of  the  rights  of 
the  parties  at  the  time  of  the  arrival  of  the  vessel.  Vertue  v. 
Jewell,  4  Camp.  31 ;  Davies  v.  Reynolds,  1  Stark.  N.  P.  115  ;  S. 
c.  2  E.  C.  L.  R.  320.  Several  cases  have  been  cited  to  show  that 
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an  acceptance  of  a  bill  by  the  vendee  does  not  impair  the  right  of 
stoppage;  but  there  is  no  case  of  an  acceptance  by  a  third  person, 
as  this  is. 

2.  It  does  not  appear  that  the  defendants  had  sufficient  authority 
from  the  plaintiffs  to  stop  the  goods.  In  most  of  the  cases  cited 
there  was  an  assignment  of  a  bill  of  lading  to  the  agent.  The 
evidence  proves  nothing  more  than  a  mere  claim  upon  the  vendees. 
*20S1  There  is  *no  case  in  which  this  was  held  to  be  sufficient. 
J  In  the  cases  produced  on  the  other  side  the  claim  was  on  the 
carrier.  Here  the  defendants  entered  the  goods  at  the  custom- 
house, which  amounted  to  a  taking  possession. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  rather  seems  the  plaintiffs  might  have  had 
recourse  to  F.  De  Lizardi  &  Co.  on  the  bills  accepted  in  advance, 
or  by  an  action  on  their  agreement  to  accept.  It  is  fallacious  to 
say  there  was  no  proof  of  privity  between  the  particular  parties. 
The  consignees  had  given  the  plaintiffs  a  credit  with  that  house  for 
the  very  purpose  of  enabling  them  to  draw  on  it  in  payment  of 
purchases ;  and  the  bills  drawn  in  pursuance  of  it  had  been  hon- 
ored in  repeated  instances ;  after  which  it  would  have  been  too  late 
for  F.  De  Lizardi  &  Co.  to  say  they  had  made  no  engagement  with 
the  plaintiffs.  They  were  in  the  predicament  of  a  master  who  had 
recognised  an  authority  in  his  servant  to  contract  debts  on  his 
account,  by  previous  payment  of  his  bills.  The  promise  to  accept 
was  doubtless  made  to  the  consignees,  and  not  to  the  plaintiffs  ;  but 
might  not  the  plaintiffs,  from  whom  a  consideration  moved  on  the 
faith  of  it,  have  maintained  an  action  on  it,  or  had  the  benefit  of  it, 
as  a  precursory  acceptance  ?  It  would  seem  from  Smith  v.  Plum- 
mer,  decided  at  the  present  term,1  that  they  might.  F.  De  Lizardi 
&  Co.,  by  their  letter  of  the  29th  of  June  1836,  recognised  the 
credit  as  granted  specially  in  favor  of  the  plaintiffs  ;  after  which  it 
would  be  a  fraud  in  them  to  insist  on  want  of  privity  with  a  house 
that  had  trusted  the  consignees  on  the  faith  of  their  promise.  The 
operation  was  the  same  in  substance  as  if  the  bills  had  been  drawn 
by  the  consignees  in  the  plaintiffs'  favor;  and  Powell  v.  Morrison, 
shows  they  would,  in  that  case,  have  been  taken,  with  the  advan- 
tage of  an  acceptance  in  advance.  What  the  plaintiffs  did,  was  to 
draw  in  favor  of  themselves"  by  the  consignees'  authority  ;  and  as 
their  bills  were  consequently  attended  with  the  same  advantage,  I 
see  nothing  to  have  prevented  them  from  recurring  to  F.  De  Lizardi 
&  Co.  as  actual  acceptors ;  and  it  is  immaterial  to  the  question  that 
they  subsequently  discharged  the  responsibility  of  that  house,  by 
protesting  the  bills  for  want  of  a  special  acceptance.  But  here  the 
defendants'  case  stops. 

No  authority  has  been  produced  for  the  position  of  their  counsel, 
1  Ante,  p.  89. 
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that  a  consignor  who  has  means  of  recourse  to  funds  in  the  hands 
of  a  solvent  house,  may  not  stop  the  goods  for  the  insolvency  of  the 
consignee  at  any  time  before  satisfaction  had  ;  nor  has  any  sufficient 
reason  been  given  why  he  should  not.  A  credit  with  a  banker  is 
not  payment,  but  a  means  of  payment,  more  or  less  secure  according 
to  the  solidity  of  the  depositary  ;  and  the  greater  or  less  certainty 
of  *the  security  cannot  affect  the  question  of  its  character:  r*9Qi 
it  is  but  a  security  still.  Here  the  consignees  were  the  ven-  *• 
dees  and  primary  debtors  ;  and  what  did  they  pledge  as  a  guaranty  ? 
The  acceptance  of  F.  De  Lizardi  &  Co. ;  and  no  principle  is  surer 
than  that  a  creditor  may  press  all  his  securities  at  the  same  time. 
The  London  house  was  but  a  surety  ;  and  it  has  never  been  adjudged 
that  the  existence  of  an  additional  security  precludes  the  right  of 
stoppage  consequent  on  the  failure  of  the  principal  debtor.  Lord 
Kenyon  is  reported  in  Northey  v.  Field,  2  Esp.  613,  to  have  said 
that  the  leaning  of  courts  in  favor  of  stoppage  in  transitu,  is  a  lean- 
ing in  furtherance  of  justice;  and  if  there  ever  was  a  case  for  its 
encouragement,  it  is  the  present,  in  which,  to  have  deprived  the 
plaintiffs  of  their  hold  on  the  goods,  would  have  exposed  them  to 
the  hazard,  not  only  of  the  acceptors'  solvency,  but  also  of  their 
eventual  liability.  That  house,  it  seems  to  us,  might  have  been 
held  responsible  on  the  agreement  to  accept;  but  it  might  have 
seemed  otherwise  to  the  Courts  of  Westminster  Hall — in  fact,  an 
opinion  adverse  to  its  liability,  though  no  part  of  the  case,  it  is 
proper  for  purposes  of  illustration,  to  say,  was  given  by  the  plain- 
tiffs' own  counsel  in  England — and  it  would  be  palpably  unjust  did 
the  law  cast  on  them  the  burden  of  electing  between  consistent 
remedies  at  their  peril.  The  protection  given  by  this  specific 
remedy  would  not  have  been  entire,  had  it  not  been  demandable  in 
any  event,  and  without  waiting  for  the  result  of  an  application  of 
collateral  securities.  Every  judge  and  text  writer  speaks  of  the 
right  as  arising  by  the  failure  of  the  vendee,  without  regard  to 
circumstances ;  and  it  cannot  be  doubted,  in  this  instance,  that,  as 
vendees,  the  consignees  were  the  direct  and  principal  debtors. 
What  was  said  in  Parsons  v.  Armor,  3  Wheat.  428  ; — that  a  bill  of 
exchange  is  a  substitute  for  coin,  and  that  a  power  to  draw  and 
throw  the  bills  on  the  market  is  equivalent  to  a  deposit  of  cash  in 
the  agent's  vaults — was  said,  not  in  regard  to  the  relation  of  ven- 
dor and  vendee,  but  in  regard  to  the  relation  of  principal  and  agent, 
and  as  affecting  the  agent's  right  to  purchase  on  credit  under  an 
authority  tc  purchase  only  for  cash.  As  nothing  but  an  extinguish- 
ment of  the  debt  is  satisfaction  between  the  buyer  and  seller,  I 
would  say  that  a  power  to  check  for  a  deposit  in  bank  would  not  be 
payment  to  suspend  the  right  of  stoppage,  unless  it  were  so  agreed, 
and  the  deposit  were  actually  placed  to  the  drawer's  account — cer- 
tainly it  would  not  produce  that  consequence  if  the  deposit  might 
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be  withdrawn,  or  the  consignor's  check  might  be  refused.  On  the 
principle  of  substituting  the  London  house  as  the  debtor,  the  bills, 
drawn  as  they  were  by  the  consignors,  would  have  exonerated  the 
consignees  from  all  responsibility  whatever ;  but  it  has  not  been 
said  that  an  action  would  not  have  been  maintainable  against  them 
on  the  contract  of  sale,  and  why  might  they  not  proceed  as  well  by 
an  enforcement  of  their  lien  ?  If  the  drawing  of  a  bill  had  the 
^onc-i  effect  of  merging  every  previous  responsibility,  *the  right  of 
J  stoppage,  which  is  incident  to  the  consignee's  liability  on 
the  contract  of  sale,  would  be  extinguished  by  it  in  every  case  ; 
but  that  it  is  followed  by  no  such  consequence,  is  shown,  among 
other  instances,  by  Feise  v.  Wray,  3  East  94,  in  which  the  right 
was  sustained,  though  an  endorsed  bill,  drawn  by  the  consignor, 
and  accepted  by  the  consignee,  had  still  a  month  to  run.  This 
would  prove,  were  an  authority  wanted  for  so  plain  a  principle,  that 
liability  on  the  original  contract  is  not  supplanted  by  a  security 
given  for  the  price  ;  as  is  instanced  also  by  the  giving  of  the  buyer's 
own  note  or  bill,  which,  though  it  operates  an  extension  of  the 
credit,  extinguishes  not  the  original  contract ;  as  well  as  by  pay- 
ment in  the  bills  of  a  third  person,  which  is  not  absolute  satisfaction, 
unless  it  were  declared  so  by  the  terms  of  the  bargain.  In  Feise 
v.  Wray,  the  counsel  of  the  assignee  did  not  pretend  that  the 
acceptance  of  a  bill  drawn  for  the  whole,  is  payment  for  the  whole ; 
but  only  that  as  the  holder  might  have  proved  under  the  commis- 
sion, the  bill  was  to  be  taken  as  payment  pro  tanto;  to  which  the 
court  answered,  that  even  payment  of  a  part  did  not  preclude  the 
consignor  from  stopping  the  residue.  That  case  shows,  also,  that 
the  consignor,  being  entitled  to  all  the  remedies  for  which  he  impli- 
citly stipulated,  is  not  precluded  from  stopping  the  goods  by  the 
existence  of  a  collateral  security.  It  would  indeed  startle  the  com- 
mercial community  to  say,  that  where  the  consignor  has  collateral 
means  of  payment,  uncertain  as  it  must  be  in  its  results,  he  shall 
not  press  a  lieu  growing  incidentally  out  of  the  consignee's  direct 
liability.  The  Messieurs  De  Lizardi  and  Company  have  already 
contributed  their  share  of  the  loss  suffered  by  these  transactions ; 
and  the  other  creditors  have  no  equity  to  throw  the  plaintiffs  on  the 
security  of  their  acceptance.  They  had  an  undoubted  right  to  stop 
in  transitu,  when  the  consignees  executed  their  assignment ;  have 
they  lost  it  by  the  transfer  ;  if  not,  has  it  been  effectually  exercised  ? 
The  right  of  stoppage  in  transitu  is  said  to  be  an  equity  ;  and 
the  defendants,  being  invested  with  a  prima  facie  title,  it  is  said  are 
entitled  to  claim  as  purchasers  for  a  valuable  consideration,  and 
without  notice  ;  no  part  of  which  is  founded.  Though  first  of  all 
sanctioned  by  a  court  of  equity,  it  has  grown  by  commercial  usage 
into  a  legal  privilege,  annexed  to  a  contract  of  sale ;  and  it  is 
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equally,  but  much  more  frequently,  enforced  by  a  court  of  law. 
Neither  are  the  defendants,  as  assignees  in  trust,  purchasers  for  a 
valuable  consideration.  That  proposition  has  been  settled  by  Wil- 
liams v.  Twelves  and  Knowles  v.  Lord.  Nor  could  the  consignors, 
by  this  species  of  transfer,  whatever  they  might  have  done  by  an 
assignment  of  the  bill  of  lading,  convey  an  unencumbered  owner- 
ship, be  the  consideration  what  it  might.  It  is  a  general  principle 
of  the  common  law,  that  he  who  has  not  property  in  a  chattel,  or  a 
right  to  present  possession  of  it,  cannot  transfer  it  absolutely  ;  to 
which  a  transfer  by  endorsement  of  a  bill  of  lading  is  an  exception, 


depending  on  the  *commercial  qualities  of  that  document, 
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which,  as  evidence  of  an  unconditional  title,  passes  by  en- 
dorsement like  a  promissory  note  or  bill  of  exchange,  and,  like  it, 
cannot  be  challenged  in  the  hands  of  a  bona  fide  holder  who  has 
received  it  in  a  course  of  regular  dealing,  for  want  of  consideration 
betwixt  the  consignor  and  consignee.  Craven  v.  Ryder,  6  Thunt. 
433  ;  s.  c.  1  E.  C.  L.  R.  439,  is  an  authority  in  point,  that  a  resale 
by  the  consignee  does  not  bar  the  consignor's  right. 

The  objection  that  a  special  authority  was  necessary  to  empower 
their  general  agent  to  act  in  the  plaintiff's  behalf,  is  also  unfounded. 
Not  even  such  a  power,  but  a  transfer  of  the  ownership,  which  is 
usually  effected  by  an  endorsement  and  transmission  of  the  bill  of 
lading,  is  requisite  to  enable  an  agent  to  claim  by  action  in  his  own 
name ;  and  it  seems  to  have  been  doubted  in  Cox  v.  Harden,  4 
East  211,  whether  even  an  endorsement,  without  valuable  conside- 
ration, were  sufficient.  But  it  is  not  necessary  to  invest  an  agent 
with  the  ownership,  in  order  to  invest  him  with  the  right  of  stop- 
page. Nor  does  it  seem  necessary  that  he  should  have  an  authority 
for  it  adapted  to  the  particular  transaction.  To  constitute  a  com- 
mercial agency,  I  should  be  inclined  to  think,  requires  not  a  writing 
under  seal ;  and  where  it  is  general,  acts  done  by  the  agent  within 
the  scope  of  the  principal's  business,  binds  him  as  effectually,  or 
operate  to  his  benefit  as  extensively,  as  if  they  were  done  by  him- 
self. They  are  treated  as  acts  of  a  servant  done  in  his  master's 
employment. 

The  remaining  point  is  the  only  one  which  induces  the  judgment 
to  pause.  The  countermand  of  the  original  order  to  deliver  to  the 
consignee,  which  is  the  usual  act  of  stoppage,  is  so  invariably  com- 
municated to  the  master,  or  other  person  in  possession,  that  I  have 
seen  but  one  case  in  which  it  was  communicated  to  any  one  else. 
It  has  not  however  been  adjudged,  that  a  countermand  is  the  only 
means  by  which  the  consignor  can  assert  his  right ;  and  it  is  not 
perceived  why  any  other  notorious  act  of  reclamation  should  not 
have  the  same  effect.  The  object  of  a  demand  is  not  merely  to 
implicate  the  master,  but  chiefly  to  affect  the  consignee  with  notice 
through  his  person ;  and  to  accomplish  that,  an  open  and  notorious 
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assertion  of  the  right  in  any  form,  would  seem  to  be  equally  potent 
and  proper.  The  consignee  is  bound  to  notice  a  demand  on  the 
master ;  but  he  surely  cannot  complain  of  a  demand  on  himself, 
that  it  gave  him  direct,  instead  of  circuitous  information  of  the  con- 
signor's attachment  of  the  property  by  virtue  of  his  lien.  A 
delivery  subsequent  to  demand  on  the  carrier,  does  not  defeat  it ; 
and  on  what  ground  is  the  consignee's  possession  inoperative,  in 
such  a  case,  but  that  of  surreption  ?  A  demand  of  the  carrier  is  a 
countermand  of  the  previous  order  to  deliver ;  and  where  he  is  not 
accessible  at  the  time,  there  is  no  reason  why  an  equivalent  for  it 
should  not  be  found  in  a  countermand  of  the  consignee's  authority 
to  receive.  If  there  were  a  specific  object  to  be  accomplished  by  a 
*2071  ^emand  on  tne  *carrier,  it  would  be  to  make  him  liable  ;  but 
J  his  responsibility  is  seldom  looked  to  ;  the  object  being  to 
prevent  the  consignee's  ownership  from  becoming  absolute ;  for 
which  purpose,  any  act  that  warns  him  of  an  enforcement  of  the 
lien,  ought  to  be  taken  for  a  sufficient  protest  against  his  posses- 
sion. It  is  stated  by  Chancellor  Kent,  2  Comm.  543,  that  no 
specific  form  of  stoppage  is  necessary ;  and  in  Ex  parte  Walker 
and  Woodbridge,  1  Cook's  B.  L.  149, — the  case  to  which  I  have 
alluded — it  was  deemed  sufficient  to  defeat  the  title  of  the  bank- 
rupt's assignees,  who  had  taken  possession  of  the  property  by  force, 
that  the  consignors  had  previously  entered  the  goods  at  the  custom- 
house. Now  what  are  the  circumstances  here  ?  The  Messieurs 
Phillips,  the  consignees,  became  insolvent  about  the  twenty-second 
of  March,  and  the  ship  arrived  on  the  ninth  of  May.  Mr.  Derby, 
the  plaintiffs'  general  agent,  wrote  to  the  defendants,  the  assignees, 
on  the  sixth  of  May,  informing  them  that  they  had  not  acquired  an 
absolute  title  in  consequence  of  the  protest,  for  non-acceptance  of 
the  bills  drawn  on  F.  De  Lizardi  &  Co.,  and  proposing  that  the 
goods  should  either  be  delivered  to  him  on  deposit  to  await  the  fate 
of  the  bills,  or  that  the  assignees  should  keep  a  separate  account 
of  sales ;  and  in  the  event  of  their  acceptance  of  the  latter  alter- 
native, prospectively  demanded  the  proceeds  as  the  property  of  the 
plaintiffs.  There  could  not  be  a  more  distinct  annunciation  of  their 
right  under  their  lien,  or  a  more  direct  assertion  of  their  intention 
to  urge  it.  In  consequence  of  this  the  parties  agreed  that  the  goods 
should  remain  without  being  sold  till  the  question  of  title  should  be 
determined  by  a  competent  tribunal,  should  the  bills  not  be  paid  in 
the  mean  time ;  and  that  the  rights  of  the  parties  should  not  be 
varied  by  the  agreement.  The  bills  were  not  paid  ;  and  the  plain- 
tiffs, having  brought  this  action  of  trover,  stand  as  they  did  when 
their  agent  asserted  their  claim.  The  assertion,  it  is  said,  was 
accompanied  with  proposals,  and  not  a  demand  ;  but  the  proposals 
themselves  were  a  substantive  demand ;  and  it  is  sufficient,  in  either 
aspect,  that  the  agent  not  only  pointed  to  the  existence  of  the  plain- 
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tiffs'  lien,  but  gave  a  notice  of  their  determination  to  prosecute  their 
right.  After  that,  the  defendants  could  gain  no  advantage  by 
taking  possession  of  the  goods. 

Judgment  for  the  plaintiffs. 

Cited  by  Counsel,  7  Burr  302 ;  12  Harris  524;  2  Grant  318  :  2  Wright  418. 
\Q  Norris  527. || 
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Seider  and  others  against  Seider. 

IN   ERROR. 

One  died  intestate  in  1831,  seised  of  real  estate,  leaving  a  widow,  and  brothers 
and  sisters,  but  no  children.  Upon  the  petition  of  the  brothers  and  sisters, 
the  Orphans'  Court  awarded  an  inquest  "  to  ascertain  whether  the  real 
estate  can  with  propriety  be  divided  among  the  widow  and  legal  repre- 
sentatives of  the  deceased,  in  such  a  manner  as  to  give  the  widow  the  one- 
half,  including  the  mansion-house."  The  inquest  returned,  that  the  real 
estate  could  not  be  divided  among  the  widow  and  legal  representatives  of 
the  deceased  in  "  such  manner  as  to  give  the  widow  the  one-half,  including 
the  mansion-house  ;"  but  made  no  appraisement ;  and  no  steps  were  taken  to 
obtain  an  appraisement  afterwards.  The  widow  remained  in  possession  after 
the  death  01  her  husband,  and  received  the  rents  and  profits  :  Held,  that  the 
brothers  and  sisters  of  the  intestate  could  not  maintain  ejectment  against  her 
to  recover  the  land  under  these  circumstances. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Lehigh 
County,  to  remove  the  record  of  an  action  of  ejectment  brought  in 
that  court  by  Abraham  Seider  and  others  against  Anne  Seider,  to 
recover  a  messuage  and  22  acres  of  lands  in  Upper  Saucon  town- 
ship, in  the  said  county. 

The  plaintiffs  were  the  brothers  and  sisters  of  the  defendant  who 
was  the  widow  of  one  John  Seider,  who  died  intestate  and  without 
issue,  in  the  year  1831,  seised  of  the  premises  The  defendant 
had  occupied  the  land  from  the  time  of  her  husband's  decease. 

On  the  4th  of  May  1832,  Samuel  Seider,  one  of  the  brothers  of 
the  deceased,  presented  to  the  Orphans'  Court  of  Lehigh  County, 
setting  forth  the  death  of  the  said  John  Seider,  intestate ;  that  he 
left  neither  father,  mother,  nor  issue,  but  a  widow ;  that  he  died 
seised  of  the  premises,  a  draft  whereof  was  annexed  to  the  petition, 
and  a  lot  of  woodland  of  three  acres  more  or  less  ;  and  praying  the 
judgment  of  the  court  had  on  the  said  draft  or  plot  or  by  inquisition 
for  that  purpose  to  be  awarded,  or  otherwise  as  the  court  might  think 
proper  to  obtain  the  same,  whether  the  estate  *could  or  could 
not  with  propriety  be  divided,  and  whether  the  widow  should 
have  one  moiety  or  half  part  thereof,  including  the  mansion-house, 
during  her  natural  life,  or  whether  she  should  have  and  receive  the 
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rents  and  profits  of  one  moiety  thereof  during  her  natural  life, 
according  to  the  directions  of  the  fourth  section  of  the  act  of  18th 
April,  A.  D.  1794.  Whereupon  "the  court  award  an  inquest  to 
ascertain  whether  the  said  real  estate  can  with  propriety  be  divided 
to  and  among  the  widow  and  legal  representatives  of  the  deceased, 
in  such  manner  as  to  give  the  widow  the  one-half,  including  the 
mansion-house." 

On  the  6th  of  August  1832,  an  inquisition  was  held  by  the 
sheriff  on  the  premises.  The  inquest  returned,  "  That  the  real 
estate  cannot  with  propriety  be  divided  to  and  among  the  widow 
and  legal  representatives  of  the  decedent,  in  such  manner  as  to  give 
the  widow  one-half,  including  the  mansion-house." 

The  finding  of  the  inquest  was  confirmed  by  the  Orphans'  Court, 
on  the  6th  of  September  1833. 

This  action  was  brought  by  the  brothers  and  sisters  of  the  deceased 
against  the  widow. 

The  cause  came  on  for  trial  before  Banks,  President,  on  the  3d 
of  May  1838,  when  the  plaintiffs  gave  in  evidence  the  foregoing 
proceedings  in  the  Orphans'  Court. 

Some  parol  evidence  was  also  given  which  is  sufficiently  stated 
in  the  charge  of  the  court ;  which  was  in  substance  as  follows  : 

"  John  Seider  died  (seised  of  the  lands,  for  the  recovery  of  which 
this  ejectment  is  brought),  without  issue,  but  leaving  a  widow,  who 
is  the  defendant  in  this  case,  and  brothers  and  sisters,  who  are  the 
plaintiffs.  The  questions  to  be  decided  arise  under  our  intestate 
laws,  in  some  measure,  and  to  those  laws  we  must  look,  and  by 
them  their  rights  to  the  possession  of  the  land  must  be  controlled 
and  determined.  The  4th  section  of  the  act  of  1794,  provides, 
"  that  if  the  intestate  shall  leave  a  widow,  and  no  lawful  issue,  the 
said  widow  shall  have  one  moiety  or  half  part  of  the  real  estate,  in- 
cluding the  mansion-house,  during  her  natural  life,  except  in  cases 
where,  in  the  judgment  of  the  Orphans'  Court,  the  estate  cannot 
with  propriety  be  divided ;  and  in  that  case,  she  shall  have  and 
receive  the  rents  and  profits  of  one  moiety  of  the  real  estate  during 
her  natural  life."  On  the  4th  of  May  1832.  a  petition  was  pre- 
sented to  the  Orphans'  Court  of  this  county,  by  Samuel  Seider, 
one  of  the  brothers  of  the  intestate,  praying  for  partition,  &c.  The 
court  awarded  an  inquest  to  ascertain,  determine  and  report, 
whether  the  lands  of  the  said  intestate  could  with  propriety  be 
divided,  so  that  the  widow  shall  have  one  moiety  or  half  part  of 
*9101  8a^  rea^  es^a*e»  including  the  *mansion-house.  or  not.  The 
'  inquest  made  report,  that  the  said  lands  could  not  be  divided 
with  propriety,  so  as  to  give  the  widow  one  moiety  or  half-part 
thereof,  including  the  mansion-house.  This  report  was  duly  con- 
firmed by  the  court.  By  the  4th  section  above  referred  to,  the 
manner  in  which  the  rents  and  profits,  to  which  the  widow  may  be 
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entitled,  in  case  the  lands  cannot  be  divided,  are  to  be  ascertained 
and  secured  to  her,  is  not  pointed  out.  This  provision  is  to  be 
found  in  the  twenty-section  of  the  same  act.  By  this  section  the 
widow  or  any,  or  child,  or  children  of  the  intestate  may  present 
a  petition  for  division  and  valuation.  This  provision  appears  to  be 
restricted  to  cases  where  the  intestate  leaves  a  widow  and  children ; 
for  the  right  to  petition  is  given  to  the  widow  or  relict,  or  any  child 
or  children  of  the  intestate.  By  this  section,  where  the  land  can- 
not be  divided,  it  is  to  be  appraised,  and  where  it  is  divided  the  pur- 
parts  are  to  be  appraised  ;  and  in  case  it  is  ordered  to  one,  or  more 
than  one  of  the  children,  the  one-third  of  the  appraised  value  of 
each  purpart,  if  it  is  divided,  or  of  the  whole  tract  if  not  divided, 
is  to  remain  charged  upon  each  purpart  or  tract,  until  the  death  of 
the  widow,  the  interest  thereof  to  be  paid  her  annually  during  her 
life.  This  section  does  not  meet  the  case  of  a  widow  and  no  children, 
until  it  reaches  the  point  of  distribution,  where  it  is  provided,  that 
if  no  issue  is  left  by  the  intestate,  then  the  lands  may  be  assigned 
by  the  court  to  the  next  of  kki  of  the  intestate.  Any  omission 
which  may  have  existed  in  the  act  of  1794  in  regard  to  the  parti- 
tion and  valuation  of  an  intestate's  lands,  who  left  a  widow,  and  no 
issue,  but  brothers  and  sisters,  is  fully  supplied  by  the  act  of  the 
4th  of  April  1797. 

By  the  8th  section  of  this  act  it  is  provided,  "  that  the  like  pro- 
ceedings may  be  had  when  the  intestate  leaves  no  children,  or  their 
legal  representatives,  both  in  making  partition,  or,  where  the  estate 
cannot  be  divided  without  prejudice  to  or  spoiling  the  whole,  by 
directing  an  appraisement,  and  ordering  the  whole  to  the  eldest 
brother,  or  his  issue,  if  any  of  such  issue  shall  then  be  of  full  age, 
if  he  or  she  shall  accept  it,  or  to  any  other  of  the  brothers,  or  their 
issue  successively,  if  any  of  such  issue  shall  then  be  of  full  age, 
upon  the  refusal  by  the  eldest  brother  or  his  issue ;  or  if  there  be 
no  brothers  or  their  issue,  or  they  all  neglect  or  refuse,  then  to  the 
eldest  sister  or  her  issue,  if  any  of  such  issue  shall  then  be  of  full 
age,  and  on  her  neglect  or  refusal,  to  any  other  sister  or  her  issue, 
successively,  if  any  of  such  issue  be  of  full  age ;  in  the  manner 
and  on  the  conditions  directed  by  the  act  to  which  this  is  supple- 
mentary, with  respect  to  the  children  of  an  intestate.  And  the 
same  mode  of  dividing,  assigning  and  appraising  estates,  shall  be 
observed  in  the  cases  where  by  this  act,  or  the  act  to  which  this  is 
supplementary,  estates  are  to  be  vested  in  several  persons,  as  tenants 
in  common." 

We,  have  in  this  section,  whatever  doubt  there  may  be  as  to  the 
*act  of  1794,  reaching  a  case  of  intestacy  without  issue,  but   r*oii 
leaving  a  widow  and  brothers  and  sisters,  entirely  removed.    ' 
According  to  the  existing  laws,  in  1832,  the  widow  or  any  of  the 
brothers  and  sisters  of  the  intestate  had  a  right  to  have  partition 
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and  appraisement  of  the  lands  of  which  the  intestate  died  seised. 
What  is  the  operation  of  the  inquest  awarded,  and  report  made, 
that  the  land  could  not  be  divided  so  as  to  give  the  widow  the  one- 
half  thereof,  including  the  mansion-house,  upon  the  rights  of  the 
widow  ?  Have  the  brothers  and  sisters  a  right  to  turn  her  out, 
before  her  interest  is  ascertained  by  appraisement,  and  secured  as 
is  directed  by  the  laws  cited  ?  Before  partition  and  appraisement, 
the  brothers  and  sisters  and  the  widow  have  each  their  rights  as 
regards  the  possession  of  the  land.  No  one  had  a  right  of  possession 
exclusive  of  the  other.  In  case  the  land  would  divide,  the  widow 
would  have  had  a  right  to  enjoy  the  possession  of  the  half  includ- 
ing the  mansion-house ;  if  it  would  not  divide,  then  it  should  be 
appraised,  and  the  one-half  of  the  appraised  value  would  be  a  lien 
on  the  land  during  the  widow's  life,  the  interest  to  be  paid  annually. 
No  one  of  the  brothers  and  sisters  could  turn  the  other  out  until 
appraisement  and  acceptance.  Nor  can  the  brothers  turn  the  widow 
out  of  the  possession  of  the  land,  when  it  has  not  been  appraised, 
although  it  has  been  found  that  it  will  not  divide.  This  appraise- 
ment is  a  necessary  step  to  ascertain  her  share  of  her  husband's 
estate.  This  interest  is  not  separated  from  the  land.  Before  this 
is  ascertained  and  secured,  she  has  a  right  to  live  on  the  land,  with 
the  heirs.  The  rent  and  profits  are  given  her  in  lieu  of  occupancy 
and  possession.  The  heir  who  wants  to  extinguish  this  right  to 
occupy,  must  take  this  preparatory  step ;  he  being  the  actor,  it 
becomes,  as  it  were,  a  condition  precedent  on  his  part,  and  the 
widow  is  not  to  be  turned  out  until  she  gets  the  consideration  for 
her  quitting  the  possession  secured  to  her,  so  that  she  may  know 
its  amount,  and  be  able  to  procure  a  residence,  and  those  comforts 
which  are  intended  by  the  law  should  be  secured  to  her.  If  the 
land  is  bound  for  her  interest  after  it  is  appraised,  and  accepted  by 
one  or  more  of  the  heirs,  is  it  not  equally  bound  before  appraise- 
ment? Before  appraisement  her  right  consist  in  occupancy,  and 
to  enjoy  the  one-half  of  the  rents  and  profits.  After  the  proceed- 
ings are  closed  in  the  Orphans'  Court,  then  her  right  is  to  the 
interest  of  one-half  of  the  appraised  value,  to  be  paid  annually  to 
her.  The  plaintiffs  cannot  by  ejectment  turn  her  off  the  land,  inas- 
much as  her  interest  has  not  been  ascertained  by  inquest  and 
appraisement,  nor  secured  to  her  according  to  the  provisions  of  the 
acts  of  assembly,  which  create  and  regulate  it.  Can  the  plaintiffs 
sustain  this  action  to  get  into  possession  of  the  land,  although  they 
cannot  turn  the  defendant  out  of  possession  ? 

A  widow,  in  cases  like  this,  has  a  right  to  remain  in  possession 

of  the  mansion-house  until  her  interest  has  been  ascertained  and 

*2121    secure(l-     *She  is  not,  however,  in  this  case,  entitled  to  hold 

'    in  exclusion  of  the  brothers  and  sisters  of  her  late  husband. 

One  tenant  in  common  cannot  bring  an  ejectment  against  another. 
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his  co-tenant,  unless  he  is  out  of  possession.  The  possession  of  one 
tenant  in  common,  is  the  possession  of  his  co-tenant,  until  he  is 
turned  out,  and  permission  to  him  to  occupy  the  lands  and  to  receive 
and  to  enjoy  his  proportion  of  the  rents  and  profits  denied  him. 
This  principle  applies  to  the  case  of  the  parties  to  this  suit  Were 
the  plaintiffs  out  of  possession — had  the  defendant  denied  their 
right  to  occupy  and  receive  their  proportion  of  the  rents  and  profits 
of  these  lands  :  To  determine  this,  we  must  recur  to  the  testimony, 
for  it  is  by  that  that  your  determination  is  to  be  made  on  this  point, 
which  is  a  fact  for  you  to  decide.  Peter  Lynn  is  the  first  witness 
to  this  part  of  the  case;  he  testified,  that  the  widow  lives  on  the 
land,  and  has  done  so  since  her  husband's  death,  which  was  in 
February  1831 ;  and  that  no  other  has  had  possession,  except  her 
and  her  tenants.  This  proves  that  the  defendant  lives  on  the  lands, 
and  that  the  plaintiffs  do  not  occupy  it.  But  still,  is  it  evidence 
sufficient  to  establish  the  fact  that  she  had  ousted  them  ?  Aaron  Erd- 
man  testified,  that  he  rented  part  of  the  house  from  her  in  June  last, 
and  had  paid  her  part  of  the  rent;  that  she  always  told  him  that 
she  would  hold  to  the  land,  as  the  law  would  decide.  You  will 
decide  what  this  evidence  establishes.  If  she  meant  that  she  was 
in  possession  of  the  land  ars  of  the  right  which  the  law  gave  her 
and  no  more,  without  denying  the  right  of  the  plaintiffs  or  prevent- 
ing the  enjoyment  of  their  right,  it  would  be  no  ouster  in  point  of 
law.  You  will  draw  your  own  conclusions  from  the  testimony. 

George  Brinker  testified,  that  he  farmed  the  lands  for  the  half, 
for  three  or  four  years,  and  gave  the  half  to  her. — No  one  has  had 
possession  of  the  lands  since  her  husband's  death  but  her.  If  two 
persons  have  title  to  lands,  and  one  merely  occupies  and  receives 
the  profits  of  them,  this  is  no  ouster.  The  law  presumes  that  this 
is  done  for  the  benefit  of  both,  and  this  is  deemed  the  possession  of 
both.  This  unity  of  possession  is  a  property  peculiar  and  essential 
to  tenancy  in  common.  Have  you  any  evidence  that  the  defendant 
did  any  thing  at  any  time,  to  prevent  the  plaintiffs  from  participat- 
ing in  the  enjoyment  of  the  land,  or  in  the  receipt  of  the  rents  and 
profits  thereof?  Unless  you  have  evidence  that  satisfies  you  of  this 
fact,  there  would  be  no  ouster  proven,  without  which  the  plaintiffs 
cannot  sustain  this  action.  Possession  alone  by  the  widow  will  not 
of  itself  amount  to  an  ouster.  The  same  is  true  as  regards  receiv- 
ing the  rents.  This  alone  would  not  constitute  an  ouster,  though 
continued  from  the  death  of  her  husband  until  this  time.  Posses- 
sion, and  receiving  the  rents  alone  by  one  tenant  in  common  for 
twenty  years,  will  not  amount  to  an  ouster,  if  not  accompanied 
with  some  evidence,  that  it  was  to  the  exclusion  of  the  other  rights. 
If  you  believe  that  all  the  defendant  said,  was,  that  she  was  merely 
in  as  *of  the  right  which  the  law  gave  her,  admitting  the  r*oi<l 
rights  of  the  plaintiffs,  this  would  not  amount  to  an  ouster  '• 
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of  their  possession.  Attempting  on  her  part,  as  has  been  proved, 
to  have  the  rents  ascertained  and  fixed  which  she  was  to  pay  the 
plaintiffs,  looks  like  an  acknowledgment  of  their  right ;  it  tends  to 
remove  the  idea  that  she  held  against  their  right.  A  jury  may 
presume  an  ouster  from  circumstances ;  whether  the  evidence  in 
this  case  will  warrant  you  in  drawing  such  inference  is  for  you  to 
decide,  under  the  view  which  the  court  has  given  you  as  to  what  in 
law  amounts  to  an  ouster.  You  will,  then,  take  her  occupancy  and 
receipt  of  the  rent  on  the  one  side,  her  agreement  to  leave  it  to 
men  to  say  what  the  annual  amount  of  the  rents  ought  to  he,  and 
the  declarations,  on  the  other.  The  attempt  to  fix  the  rent  was, 
in  my  opinion,  a  recognition  of  the  right  of  the  plantiffs.  You 
will,  however,  decide  this  fact  for  yourselves,  without  being  bound 
by  our  opinion  on  it.  If  you  believe  that  the  defendant  held  the 
possession,  and  received  the  rents  and  profits  exclusively,  denying 
the  right  of  the  plaintiffs,  it  would  be  an  ouster,  and  your  verdict 
must  be  for  the  plaintiffs.  If  on  the  other  hand,  you  believe  that 
she  barely  occupied  the  lands  and  received  the  profits  without  any 
attempt  to  prevent  the  plaintiffs'  enjoyment  thereof,  or  receipt  of 
their  proportion  of  the  rents,  or  denying  their  right  thereto,  then 
your  verdict  will  be  for  the  defendant. 

I  have  been  requested  to  charge  you  on  the  following  points  :  1st. 
"  That  under  the  acts  of  assembly  in  force  at  the  intestate's  death, 
the  widow,  when  the  property  cannot  be  divided,  and  there  is  no 
issue,  is  not  tenant  in  common  with  the  heirs."  The  court  charges 
as  requested  on  this  point.  2d.  "  That  the  exclusive  occupancy, 
and  use  of  the  property  by  the  defendant  from  the  year  1831  to  the 
institution  of  this  suit  is  such  an  ouster,  as  even  if  the  parties  are 
to  be  treated  as  tenants  in  common,  will  entitle  the  plaintiffs  to 
recover,  if  they  have  the  title  to  the  moiety."  The  court  does  not 
assent  to  this  proposition.  Occupancy  and  use  of  the  property 
alone  is  not  an  ouster,  unless  it  be  in  exclusion  of  the  plaintiffs' 
rights — to  be  sure,  occupancy  and  use  of  the  property  are  circum- 
stances to  be  considered  by  the  jury  with  the  other  evidence.  3d. 
"•  That  unless  by  the  judgment  of  the  Orphans'  Court  it  is  found 
that  the  property  is  susceptible  of  division,  so  as  to  give  the  widow 
one-half,  including  the  mansion-house,  she  is  not  entitled  to  the 
actual  occupation  of  the  premises.  The  court  does  not  assent  to 
this  proposition.  The  widow  is  entitled  to  live  in  the  mansion- 
house,  and  occupy  the  premises  with  the  other  heirs,  until  there  is 
a  proceeding  to  have  the  land  appraised,  when  it  will  not  divide, 
and  her  share  is  ascertained  and  secured,  as  the  law  provides  ;  nor 
do  I  think  that  an  ejectment  has  ever  been  sustained  in  Pennsyl- 
vania in  such  a  case." 

The  plaintiffs'  counsel  excepted  to  the  charge ;   and  a  verdict 
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*having  been  given  for  the  defendant,  a  writ  ot  error  was   poii 
taken,  and  the  following  errors  assigned. 

"  1.  That  the  court  erred  in  their  entire  construction  of  the  acts 
of  assembly,  as  to  the  valuation  and  appraisement  of  an  intestate's 
lands  in  a  case  circumstanced  like  the  present. 

2.  That  the  court  erred  in  their  construction  of  the  proceedings 
in  the  Orphans'  Court,  and  as  to  the  legal  effect  and  consequences 
thereof. 

3.  That  the  court  erred  in  all  they  said  in  regard  to  the  defend- 
ant's right  to  hold  the  premises;  the  nature  of  her  tenure;  and 
the  subject  of  ouster,  exclusive  enjoyment,  &c. 

4.  The  court  erred  in  answering  the  second  and  third  points 
propounded,  and  should  have  affirmed  the  same." 

Mr.  Brooke,  for  the  plaintiffs  in  error. — The  judge  below  was 
of  the  opinion  that  the  intestate  laws,  applicable  to  the  present 
case,  made  it  imperative  on  the  Orphans'  Court  to  value  and  appraise 
the  land,  and  ascertain  the  widow's  share  therein. 

It  is  contended,  1.  That  the  acts  of  assembly  do  not  require 
this.  They  contain  no  express  direction  on  the  subject ;  nor  does 
any  result  by  implication.  Being  in  derogation  of  the  common 
law,  these  acts  are  to  be  construed  strictly.  The  act  of  the  19th 
of  April  1794,  Purdon  (1830)  401,  after  providing  for  cases  where 
a  widow  and  children  are  left  by  an  intestate,  designates,  in  section 
four,  the  interest  of  the  widow  in  the  real  and  personal  estate, 
where  the  intestate  leaves  no  lawful  issue ;  if  the  real  estate  cannot 
with  propriety  be  divided,  "she  shall  have  and  receive  the  rents 
and  profits  of  one  moiety  during  her  natural  life."  The  22d  sec- 
tion of  this  act,  Purdon  (1830)  407,  prescribes  "the  manner  in 
which  the  partition  of  the  intestate's  estate  may  be  made,"  but  is 
confined,  in  terms,  to  cases  where  there  are  children.  The  act 
seems  to  point  out  no  course  of  proceeding  ulterior  to  the  ascertain- 
ment of  the  fact  that  the  real  estate  is  not  susceptible  of  division. 
Having  designated  the  right,  it  leaves  the  remedies  to  the  ordinary 
forms  of  law.  The  act  of  4th  of  April  1797,  Purdon  (1830)  409, 
was  passed  to  supply  some  deficiencies  of  the  previous  law,  but  its 
provisions  fail  to  embrace  the  present  case. 

The  8th  section  extends  the  provisions,  as  to  partition,  to  cases 
where  there  are  no  children,  or  their  representatives,  but  the  widow 
is  not  mentioned ;  nor  was  this  defect  remedied,  until  the  act  of  the 
29th  of  March  1832,  which,  however,  is  not  here  applicable.  Again, 
if  the  court  did  possess  the  authority  to  value  and  appraise  the 
widow's  share,  then  it  was  for  her  to  have  asked  the  valuation  to  b« 
made,  and  having  failed  to  do  so,  she  cannot  set  up  this  omission  ta 
bar  our  recovery. 


215  SUPREME  COURT  \I)ec.  Term, 

[Seider  v.  Seider.] 

*215T  *^'  Whether  these  acts  did  require  the  Orphans'  Court  to 
J  value  and  appraise  the  land,  and  ascertain  the  widow's  share 
therein,  or  not,  that  court  was  the  judge.  They  had  jurisdiction  ; 
they  passed  upon  it,  and,  in  accordance  with  the  law,  as  we  con- 
tend, awarded  an  inquest,  with  powers  defined,  "to  ascertain 
whether  the  said  real  estate  could  with  propriety  be  divided  to  and 
among  the  widow  and  legal  representative  of  the  decedent,  in  such 
manner  as  to  give  the  widow  the  one-half,  including  the  mansion- 
house."  The  report  of  the  inquest  was  confirmed  by  the  Orphans' 
Court.  No  appeal  was  taken  from  their  decree ;  and  it  is  conclu- 
sive. The  Orphans'  Court  having  decided  that  the  acts  of  assem- 
bly did  not  provide  for  the  case,  and  the  authority  of  the  court 
being  exhausted,  the  only  remedy  of  the  plaintiffs,  was  the  action 
of  ejectment.  It  is  a  remedy  well  suited  to  the  present  case,  and 
fully  adequate  to  enforce  and  to  protect  the  rights  of  both  parties. 
Laussat  on  Equity  116,  80,  and  notes.  The  acts  of  assembly 
provide  an  additional  mode  of  ascertaining  and  assigning  a  widow's 
dower  ;  allowing  her,  in  case  there  are  no  children,  one- half,  instead 
of  one-third  of  the  product  of  the  land,  when  not  divisible,  and  the 
enjoyment  of  one-half  the  land,  including  the  mansion-house,  when 
divisible.  It  is  therefore  necessary  to  inquire,  what  right  the  widow 
has  to  hold  her  husband's  estate  under  her  claim  of  dower.  Magna 
Charta,  9  Hen.  3,  c.  7,  Rob.  Dig.  176,  to  remedy  certain  feudal 
oppressions,  provided,  that  the  widow  should  "  tarry  in  the  chief 
house  of  her  husband  for  forty  days  after  his  death,  within  which 
days  her  dower  shall  be  assigned  to  her."  After  the  forty  days 
have  elapsed,  ejectment  may  be  maintained  against  her  by  the  heir, 
or  any  person  deriving  title  from  him.  Evans  v.  Webb,  1  Yeates 
425  ;  Jackson  v.  O'Donaghy,  7  Johnson  247.  A  widow  cannot 
enter  for  her  dower  until  it  is  assigned  her,  and  set  out  either  by 
the  heir,  terre-tenant  or  sheriff,  in  certainty.  Co.  Lit.  32,  b,  34  b, 
37  a ;  Harg.  note  1 ;  1  Rol.  Ab.  691 ;  Dy.  76  b,  343  b ;  Plowd.  529 ; 
Bro.  Dower,  pi.  16 ;  Scire  Facias,  pi.  36 ;  2  Bac.  Ab.  134.  Until 
assignment  the  widow  has  no  estate  in  the  land,  for  the  law  casts 
the  freehold  on  the  heir,  immediately  on  the  death  of  the  ancestor. 
Cruise  Dig.  vol.  1,  p.  159-62 ;  Gilbert  on  Tenures  26  ;  Jackson  v>. 
Vanderheyden,  17  Johns.  168.  She  cannot  support  ejectment  for 
her  thirds  as  dower,  at  common  law ;  nor  can  she  join  with  the 
heirs  in  bringing  ejectment  for  the  lands  of  the  deceased.  Pringle 
v.  Gaw,  5  S.  &  R.  536.  Her  claim  of  dower  rests  in  action  only, 
and  cannot  be  aliened  so  as  to  enable  the  grantee  to  bring  an  action 
in  his  own  name.  Jackson  v.  Aspell,  20  Johns.  411.  The  widow 
and  heirs  are  neither  tenants  in  common,  joint-tenants,  nor  coparce- 
ners. Sheaff  v.  O'Neil,  9  Mass.  13  ;  7  Johns.  248.  After  assign- 
ment she  becomes  immediate  tenant  to  the  heir,  "  by  a  kind  of 
sub-infeudation  or  under- tenancy."  2  Black.  Com.  135,  136.  It 
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thus  appears,  that  at  common  law  the  widow  has  no  right  to  hold  ; 
and  the  authority  which  the  act  of  assembly  gives  her,  to  occupy 
*the  mansion  and  half  the  land,  is  only  when  the  estate  can   poig 
with  propriety  be  divided.     In  this  case,  then,  it  is  ascer-   "- 
tained  that  she  had  not  the  right  to  hold. 

This  case  bears  no  resemblance  to  a  tenancy  in  common,  as  was 
incorrectly  laid  down  by  the  court  below  ;  nor  can  the  doctrine  that 
the  possession  of  the  widow  was  the  possession  of  the  heirs,  be 
maintained  upon  any  principle  of  law.  The  charge  of  the  court 
upon  the  subject  of  ouster,  does  not  state  the  law  correctly  as 
applicable  to  the  testimony  in  the  present  case.  The  inference 
drawn  from  the  fact  of  the  widow  proposing  to  leave  it  to  men, 
which  was  not  assented  to  on  the  other  side,  is  erroneous ;  for  such 
a  proposition  made  and  not  carried  into  effect,  is  not  evidence  for 
or  against  any  one.  Nor,  if  otherwise,  would  it  be  an  acknowledg- 
ment of  our  title  to  remove  the  presumption  of  an  ouster.  The  old 
doctrine  of  ouster  for  which  Morris's  Lessee  v.  Vanderen,  1  Dall. 
66,  was  cited  below,  is  not  the  law  of  the  present  day.  The  true 
rule  is,  that  the  defendant  may  be  allowed  to  show  that  she  was 
always  willing  to  permit  an  enjoyment  in  common.  The  idea  that 
the  right  to  half  the  rents  and  profits,  constituted  a  right  to  half 
the  land,  was  an  error  into  which  the  court  was  betrayed  by  con- 
founding this  statutory  provision,  with  cases  of  devises,  where  it  has 
been  held,  that  a  devise  of  the  rents  and  profits  of  the  land,  was 
equivalent  to  a  devise  of  land  itself;  a  doctrine  founded  on  peculiar 
reasons,  which  are  not  applicable  to  the  present  case. 

Mr.  Davis,  for  the  defendant  in  error. 

The  present  case  depends  entirely  upon  the  construction  of  the 
twenty-section  of'  the  act  of  1794,  in  connection  with  the  eighth 
section  of  the  act  of  the  4th  of  April  1797.  The  interest  of  the 
widow  under  the  intestate  laws,  where  there  is  no  issue,  bears  no 
analogy  to  her  dower  at  common  law  ;  it  is  different  in  its  character, 
and  enforced  by  different  remedies,  and  consequently  the  authori- 
ties cited  are  not  applicable.  It  will  be  found,  upon  a  careful 
examination  of  th»  acts  of  assembly,  that  they  clearly  embrace  the 
present  case,  and  the  mode  of  proceeding  therein  directed  must  be 
pursued.  They  require  the  Orphans'  Court,  in  a  case  like  the 
present,  to  value  and  appraise  the  widow's  share.  The  petition  for 
the  inquest  was  not  agreeably  to  the  acts  of  assembly,  and  the  find- 
ing of  the  inquest  was  defective  and  void.  The  widow,  in  a  case 
like  the  present,  derives  from  the  acts  of  assembly  an  interest  in 
the  real  estate  of  a  peculiar  character ;  and  this  interest  vests  im- 
mediately on  the  death  of  the  husband.  That  of  the  heirs  is  sub- 
ject to  it.  She  has  a  right  to  the  possession  of  the  mansion-house 
given  to  her  by  the  acts  of  assembly,  of  which  she  can  be  divested 
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only  in  the  manner  pointed  out  by  the  act ;  and  until  that  mode  is 
adopted  she  cannot  be  rejected.  These  acts  confer  new  rights,  and 
they  likewise  give  new  and  exclusive  remedies.  It  was  not  incum- 
*917~1  ^en^  *on  ^ne  widow  to  ma^e  anj  application  to  the  Orphans' 
'  Court.  It  was  the  business  of  those  who  are  seeking  to 
evict  her.  She  has  never  denied  their  rights,  but  she  disputes  the 
illegal  manner  in  which  they  have  attempted  to  enforce  them,  to 
the  destruction  of  hers. 

Mr.  Davis  cited  1  Atkyns  506 ;  1  Vesey  171  ;  2  Atkyns  358 ; 
1  Dr.  Ch.  Rep.  310 ;  Carlisle  v.  Cannon,  3  Rawle  489. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  plaintiffs  were  the  brothers  and  sisters,  or 
brother's  children,  of  John  Seider,  who  died  intestate,  leaving  no 
children,  but  a  widow,  who  is  a  defendant.  He  died  in  February 
1831,  seised  of  the  premises  in  dispute,  viz.,  a  house,  and  about 
twenty-two  acres  and  eighty  perches  of  land;  it  is  admitted  that 
the  widow  is  in  possession,  and  has  been  since  her  husband's  death. 

On  the  4th  of  May  1834,  [1832  ?]'  Samuel  Seider,  one  the 
brothers  of  the  deceased,  presented  a  petition  to  the  Orphans' 
Court.  This  petition  stated  the  death  of  John,  leaving  neither 
father,  nor  mother,  nor  issue,  but  brothers  and  sisters  ;  describing 
the  property  now  in  suit,  and  a  lot  of  three  acres  of  woodland; 
and  "prayed  the  judgment  of  the  court  on  the  matter,  by  inquisi- 
tion to  be  awarded,  or  otherwise,  as  the  court  should  think  proper, 
to  obtain  the  same,  whether  the  estate  could,  or  could  not,  with 
propriety  be  divided ;  and  whether  the  widow  should  have  a  moiety 
or  half  part  thereof,  including  the  mansion-house,  during  her 
natural  life;  or  whether  she  should  hold  and  receive  the  rents, 
issues  and  profits  of  one  moiety  thereof  during  her  life,  according 
to  the  fourth  section  of  the  act  of  19th  of  April  1794 ;"  where- 
upon the  court  awarded  "an  inquest  to  ascertain  whether  the  said 
real  estate  can  with  propriety  be  divided  among  the  widow  and 
legal  representatives  of  the  deceased,  in  such  manner  as  to  give  the 
widow  one-half,  including  the  mansion-house."  The  inquisition 
was  taken  on  the  6th  of  August  1832,  finding  that  it  could  not  be 
so  divided.  On  the  16th  of  September  1833,  the  inquisition  was 
confirmed.  And  after  proving,  what  was  not  denied,  viz.,  that  the 
widow  had  been,  and  is,  in  possession,  and  had  said  she  would  hold 
the  land  as  the  law  would  decide,  the  plaintiffs  rested.  The  defend- 
ant then  called  witnesses  to  prove,  that  five  or  six  years  ago,  in  the 
court-house,  there  was  an  agreement  between  the  widow  and  several 
of  the  heirs  (some  not  being  present) ;  and  three  men  were  either 
chosen  by  the  court  or  the  parties,  to  fix  the  amount  ot  the  yearly 
rent.  That  the  men  met,  some  of  them  having  been  notified  by 

U1  Inserted  by  I.  T.  M.|| 
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Solomon,  one  of  the  heirs.  That  they  did  fix  a  certain  rent,  (a 
writing  containing  which  was  offered  and  rejected).  One  of  the 
referees  said,  all  this  fell  through  because  notice  was  not  given  to 
all  the  heirs. 

I  think  I  may  fairly  conjecture,  that  it  was  in  consequence  of 
this  agreement  at  court,  that  the  court  confirmed  the  informal  and 
*defective  proceeding  on  the  petition  ;  and  that  but  for  this  r^n-io 
agreement,  which  rendered  any  decision  of  the  court  un-  "• 
necessary,  it  would  never  have  been  confirmed.  It  is  because 
this  agreement  was  not  put  on  the  record,  or  not  reduced  to  writing 
and  signed  by  all  the  plaintiffs,  that  the  parties  are  subjected  to  the 
trouble  and  costs  of  this  suit.  No  doubt  the  judge  who  then  pre- 
sided, thought  either  that  the  brothers  then  attending  and  making 
the  agreement,  had  authority  from  the  others,  or  would  procure 
their  assent  in  writing.  The  judge  before  whom  this  cause  was 
tried,  evidently,  and  very  properly,  felt  some  delicacy  in  doing 
what,  in  effect,  was  overruling  what  had  been  done  by  his  prede- 
cessor. 

The  plaintiffs'  counsel  stated  certain  propositions,  and  required 
the  opinion  of  the  court  on  them.  [Here  the  learned  judge  stated 
the  propositions  and  answers.] 

It  will  presently  be  seen,  that  where  a  person  dies  leaving  a 
widow  and  no  issue,  her  interest  in  his  lands  is  in  no  respect  like 
her  dower  at  common  law,  except  that  it  is  only  for  her  life.  No 
writ  of  dower  lies  for  this  her  interest — if  it  does  in  any  case  for 
the  interest  of  the  widow  of  an  intestate  in  his  lands — (it  may  lie, 
against  a  purchaser  of  lands  from  her  husband  after  marriage, 
where  she  has  not  executed  the  deed  ;  because  her  children  having 
no  interest,  no  petition  for  appraisement,  or  valuation,  can  be  sus- 
tained, and  unless  she  could  support  an  action  of  dower  for  such 
lands,  she  would  have  a  right  and  no  remedy  ;)  but  where  the 
husband  dies  seised  and  intestate,  the  better  opinion  seems  to  be, 
that  the  proceeding  must  be  according  to  the  acts  of  assembly  ;  and 
this  is  such  a  case.1 

It  would  seem  necessary  to  cite,  at  least  parts  of  several  acts 
relating  to  this  matter  ;  and  the  rather  so,  as  some  of  them  seemed 
to  have  escaped  the  notice  of  the  plaintiffs'  counsel. 

The  act  of  the  19th  of  April  1794,  after  providing  for  cases 
where  a  widow  and  children  are  left  by  an  intestate,  proceeds  in 
section  4,  to  say,  "  If  the  intestate  leaves  a  widow  and  no  lawful 
issue,  the  said  widow  shall  have  one  moiety  or  half  part  of  the  real 
estate,  including  the  mansion-house,  during  her  natural  life,  except 
in  cases  where,  in  the  judgment  of  the  Orphans'  Court,  the  estate 
cannot  with  propriety  be  divided ;  and  in  that  case,  she  shall  have 
and  receive  the  rents  and  profits  of  one  moiety  of  the  real  estate." 

1  ||  See  Gourley  v.  Kinley,  16  P.  F.  Smith  274.|| 


218  SUPREME  COURT  [Dec.  Term, 

[Seider  v.  Seider.] 

Evidently  this  means  one  moiety  of  the  rents  and  profits,  for  how 
can  the  rent  of  one  moiety  of  an  estate  be  ascertained,  if  it  cannot 
be  divided  into  moieties. 

The  22d  section  states,  that  "  To  prevent  any  doubts  which  may 
hereinafter  arise  concerning  the  manner  in  which  partition  of  the 
intestate's  estate  may  be  made,  Be  it  enacted,"  and  proceeds  to 
direct,  that  on  a  petition  presented  by  the  widow  or  any  of  the 
children,  if  of  age,  or  by  their  guardian,  &c.,  and  if  partition  is 
made,  the  Orphans'  Court  to  confirm,  "  provided,  that  where  any 
estate  in  lands,  tenements  or  hereditaments  cannot  be  divided 
*91Q1  among  *tne  children,  or  widow  and  children,  without  pre- 
J  judice  to,  or  spoiling  the  whole,  the  inquest  shall  make  a 
just  appraisement  thereof  to  the  Orphans'  Court ;"  and  then  pro- 
ceeds to  say,  that  it  may  be  awarded  to  the  eldest  son,  or  if  he 
refuses,  to  the  others  in  succession,  paying  or  securing  the  shares 
to  the  other  children  ;  "  but  where  the  widow  is  living,  and  the 
whole  premises  shall  be  adjudged  and  ordered  to  the  eldest  son,  or 
any  of  the  children,  the  wife  of  the  person  so  deceased,  shall  not 
be  entitled  to  the  sum  at  which  her  purpart  or  share  of  the  estate 
shall  be  valued,  but  the  same,  together  with  the  interest  thereof, 
shall  be  and  remain  charged  upon  the  premises,  and  the  interest 
thereof  shall  be  annually  and  regularly  paid  by  the  eldest  son,  or 
such  other  child  to  whom  the  said  lands  shall  be  adjudged,  his  or 
her  heirs  or  assigns  holding  such  lands ;  to  be  recovered  by  such 
mother  by  distress,  or  otherwise,  as  rents  are  recovered,"  &c.  The 
same  section  goes  on  to  provide  for  a  case  in  which,  although  the 
estate  cannot  be  divided  among  all  the  children,  yet  it  may  without 
prejudice  to  or  spoiling  the  whole,  be  so  divided  as  to  accommodate 
more  than  one,  in  which  case  it  is  to  be  allotted ;  the  choice  being 
first  offered  to  the  eldest  son,  and  the  others  in  succession,  and  if 
no  son  will  take,  or  there  are  no  sons,  to  the  daughters  in  succession, 
the  elder  having  the  first  choice  ;  "  or  in  case  the  intestate  left  no 
issue,  the  same  may  be  assigned  to  as  many  of  the  next  of  kin  to  the 
intestate  as  such  estate  will  conveniently  accommodate,  without  pre- 
judice to,  or  spoiling  the  whole,  (preference  being  given  to  the  male 
heirs  among  such  as  are  of  kin  in  equal  degree),  &c.,  &c.  The  said 
children  or  next  of  kin,  to  whom  the  said  estate  shall  be  so  assigned, 
or  some  friend  for  them,  paying,  or  securing  to  be  paid,  to  the  other 
children  of  the  intestate,  their  respective  parts  of  the  value  thereof, 
in  the  same  manner  as  hereinbefore  directed,  where  one  of  the 
children  takes  the  whole  estate." 

No  doubt,  that  although  the  widow  is  not  named  in  the  last 
clause,  he  who  drew  the  law  thought  she  was  included  in  the  phrase 
"  in  the  same  manner  as  hereinbefore  directed," — but  doubts  were 
suggested,  and  to  remove  this  one,  and  some  others,  the  act  of  the 
6th  of  April  1797,  was  passed ;  the  8th  section  of  which  follows : 
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"  Like  proceedings  may  be  had  where  the  intestate  leaves  no 
children  or  their  legal  representatives,  both  in  making  partition,  or 
where  the  estate  cannot  be  divided  without  prejudice  to  or  spoiling 
the  whole,  by  directing  an  appraisement,  and  ordering  the  whole  to 
the  eldest  brother  or  his  issue,  if  any  such  shall  be  of  full  age,  if 
he  or  she  shall  accept  it,  or  to  any  other  of  the  brothers  or  their 
issue  successively,  if  any  such  shall  be  of  full  age,  upon  the  refusal 
of  the  eldest  brother  or  his  issue ;  (and  the  same  provision  for 
females  if  all  the  brothers  refuse,  or  there  are  no  brothers),  in  the 
manner  and  on  the  condition  directed  by  the  act  to  which  this  is  a 
supplement,  with  respect  to  the  children  of  the  intestate.  And  the 
same  mode  of  *dividing,  assigning  and  appraising  estates  r*920 
shall  be  observed  in  all  cases  where  by  this  act,  or  the  act  L 
to  which  this  is  a  supplement,  estates  are  to  be  vested  in  several 
persons  as  tenants  in  common."  It  may  be  here  observed,  that 
those  to  whom  the  real  estate  of  an  intestate  descends  are  repeat- 
edly called  tenants  in  common,  in  both  the  original  and  supple- 
mentary acts.  And  here  again  one  would  suppose  all  cases  were 
provided  for ;  but  as  the  widow  was  not  expressly  named,  doubts 
were  expressed — and  it  is  strange  that  they  were  listened  to — 
whether  she  was  included  in  the  words,  "  in  like  manner,  and  on 
the  condition  directed  by  the  act  to  which  this  a  supplement."  It 
would  seem  to  have  required  some  time  to  raise  this  difficulty,  or  to 
find  any  person  to  believe  it  was  one.  On  the  7th  of  April  1807, 
however,  another  act  was  passed,  as  follows :  Section  6.  "  When 
partition  is  made  of  an  intestate's  real  estate,  and  a  part  is  allotted 
to  each  of  his  children,  or  representatives,  in  case  there  be  a  widow 
of  the  intestate  living  and  entitled  to  a  part  of  the  said  real  estate, 
during  her  life,  it  shall  be  the  duty  of  the  inquest  or  referees  making 
partition,  to  estimate  the  value  of  the  said  part  and  to  apportion 
the  same  among  the  respective  shares  of  the  children  or  representa- 
tives ;  and  upon  the  confirmation  thereof  by  the  Orphans'  Court, 
the  same  shall  remain  a  charge  upon  the  said  shares ;  and  the 
interest  thereof  shall  be  annually  and  regularly  paid  to  such  widow, 
and  may  be  recovered  by  action  of  debt  or  distress,  as  rents  are 
usually  recovered  in  this  commonwealth ;  and  when  the  estate  is 
divided  into  fewer  parts  than  there  are  children  or  representatives, 
the  same  proceeding  shall  be  had  to  estimate  and  apportion  the 
value  of  the  widow's  purpart  among  the  said  parts,  which  shall 
remain  a  charge  thereon  ;  and  the  interest  thereof  shall  be  paid, 
and  may  be  recovered  as  aforesaid :  and  upon  the  decease  of  any 
such  widow,  the  whole  value  of  the  said  purpart  shall  be  distributed 
among  all  the  children  or  representatives,  in  proportion  to  their 
respective  shares,  according  to  law." 

It  had  sometimes  happened,  that  when  an  estate  was  found  by 
the  inquest  incapable  of  division,  and  was  appraised,  that  no  one 
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of  the  children  or  representatives  would  take  it  at  the  appraisement. 
On  the  2d  of  April  1804,  an  act  was  passed  prescribing  proceed- 
ings on  which  the  Orphans'  Court  might  order  it  to  be  sold ;  and 
the  court  on  a  sale,  are  directed  to  distribute  the  price  according  to 
law  and  justice;  but  as  that  act  not  expressly  provide  for  the  case 
where  the  estate  was  divided  into  fewer  parcels  than  there  were 
heirs  or  representatives,  this  last  act  provided,  in  section  seven, 
"  Where  the  estate  of  an  intestate  is  divided  into  fewer  number  of 
parts  than  there  are  children  or  representatives,  and  any  or  all  of 
the  said  parts  is  or  are  refused  to  be  taken  by  the  children  or  rep- 
resentatives, the  like  proceedings  shall  be  had  to  sell  the  parts  so 
refused,  as  is  directed  in  case  of  the  appraisement  of  the  whole,  in 
and  by  an  act  of  the  2d  of  April  1804." 

*221 1  *These  laws  being  on  the  same  subject,  are  to  be  construed 
J  as  if  all  embraced  in  the  same  act ;  and  will  be  found  to 
provide  for  all  cases  which  can  occur  in  the  disposition  of  the  real 
estate  of  an  intestate ;  at  least  they  provide  for  the  case  before  us, 
in  a  manner  sufficiently  plain  to  enable  us  to  dispose  of  this  case. 
In  every  instance  in  which  land  cannot  be  apportioned  equally,  or 
according  to  their  rights,  among  the  children  or  representatives  of 
the  intestate,  the  first,  and  all  succeeding  acts,  require  an  appraise- 
ment of  the  whole,  if  not  capable  of  division  without  prejudice  to 
to  and  spoiling  the  whole ;  and  of  each  part  if  it  is  susceptible  of 
division  into  fewer  parts  than  there  are  children,  or  if  into  as  many 
parts  as  there  are  children.  See  1  S.  &  R.  460.  And  if  in  any 
of  these  cases  an  appraisement  is  not  made,  the  inquisition  is  radi- 
cally defective,  and  must  be  quashed  or  set  aside,  as  contrary  to 
express  enactment ;  and  for  the  further  reason,  that  it  arrests  all 
further  effect  of  the  proceeding  to  divide  the  estate,  and  all  further 
action  by  the  court.  In  every  instance  which  I  have  known  or  heard 
of,  such  an  inquisition  has  at  once  been  set  aside  by  the  court ;  and 
I  have  said,  would  no  doubt  have  been  set  aside  in  this  case,  if  an 
agreement  had  not  been  made,  which  rendered  any  further  action 
of  the  court  unnecessary ;  which  agreement  being  left  incomplete, 
from  ignorance  or  ill-judged  parsimony  in  not  consulting  counsel, 
has  occasioned  this  suit. 

I  am  aware  that  in  Young  v.  Bickell,  1  S.  &  R.  460,  it  has  been 
supposed  Judge  Tilghman  expressed  a  doubt  as  to  the  power  of  the 
Orphans'  Court  to  make  partition  between  the  widow  and  repre- 
sentatives, where  there  are  no  children.  In  that  case  there  was  a 
widow,  no  children,  but  a  father  to  whom  the  part  not  given  to  the 
widow  went  during  his  life ;  and  to  whom  the  widow's  part  also 
went,  if  she  died  before  him  ;  and  the  doubt  was,  whether  the  acts 
of  assembly  provided  for  such  a  case,  where  only  tenants  for  life 
were  parties  to  the  partition  ;  and  he  says  the  acts  contain  "  expres- 
sions of  large  import  respecting  partitions,  and  I  suppose  there  was 
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a  general  intention  of  authorizing  partition  in  all  cases  where  the 
real  estate  descended  to  several  persons.  Yet  I  see  difficulties  in 
the  present  case  where  the  whole  estate  goes  in  the  first  instance  to 
tenants  for  life.'' 

Judge  Yeates  was  decidedly  of  opinion  that  the  acts  of  assembly 
embraced  every  case  and  observed  "that  those  in  reversion  had 
notice  even  before  the  court  objecting  to  the  gross  inequality  of  the 
partition."  It  was  set  aside  by  the  unanimous  opinion  of  the  court 
for  this  inequality.  Now  the  doubt  of  Judge  Tilghman  was  confined 
to  the  case  where  only  tenants  for  life  were  before  the  court,  and 
whether  a  partition  between  them  ought  to  bind  those  in  reversion. 

In  the  case  before  us,  the  question  is,  whether  the  brothers  and 
sisters  having  presented  a  petition  for  division  only,  or  whether 
*she  shall  be  entitled  to  one-half  of  the  rents  and  profits  r*no9 
during  her  life — a  form  of  petition  not  sanctioned  by  law  ^ 
or  practice ;  and  the  court  having  awarded  an  inquest  to  ascertain 
"  whether  it  could  with  propriety  be  divided  to  and  among  the  legal 
representatives  of  the  deceased,  in  such  manner  as  to  give  the 
widow  one-half,  including  the  mansion-house;"  and  the  inquest 
having  returned  u  that  the  real  estate  of  the  deceased  cannot  with 
propriety  be  divided  so  as  to  give  the  widow  one-half,  including  the 
mansion-house;"  and  the  court  having  confirmed  this,  the  question 
1  say  is,  whether  in  such  case,  the  brothers  and  sisters  can  by  eject- 
ment recover  the  whole  or  one-half  of  the  estate  ?  the  widow  never 
having  resisted  or  denied  their  claim  or  right  according  to  law.  If 
they  could  so  recover,  what  would  be  done  next  ?  Would  they 
bring  a  writ  of  partition  at  common  law  ?  The  act  expressly  for- 
bids this.  They  must  then  petition  the  Orphans'  Court  under  and 
according  to  the  acts  of  assembly  ;  but  they  could  have  done  this 
before  bringing  the  ejectment:  it  was  then  useless;  it  was  more,  it 
was  vexatious  and  oppressive,  and  against  the  express  provision  of 
the  act  of  1794,  which  says,  "  to  prevent  disputes  concerning  the 
manner  in  which  the  partition  of  the  intestate's  estate  may  be 
made;"  and  also  the  8th  section  of  the  act  of  1797,  which  says, 
"  and  also  the  same  mode  of  dividing,  assigning  and  appraising 
estates  shall  be  observed  in  all  cases,  where  by  this  act,  or  the  act 
to  which  this  is  a  supplement,  estates  are  to  be  vested  in  several 
persons  as  tenants  in  common ;"  now  this  estate  is  vested,  or  to  be 
vested,  in  the  collateral  heirs  of  the  deceased  as  tenants  in  com- 
mon ;  and  the  widow  may  not  be  a  tenant  in  common  with  them, 
she  has  an  interest  by  the  law,  subject  to  which  it  must  in  some 
manner  vest  in  them.  Whether  this  interest  shall  be  a  life-estate  or 
one-half  of  the  real  estate,  including  the  mansion-house,  or  shall  be 
the  interest  of  one-half  of  the  price  at  which  it  shall  be  appraised  or 
sold,  must  depend  on  the  future  proceedings  in  the  Orphans'  Court. 
Her  right  to  the  possession  of  the  mansion-house  is  given  by  act 
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of  assembly ;  it  has  no  connection  with  or  dependence  on  the  right 
of  a  widow  at  common  law.  It  may  cease  by  an  inquest  finding 
the  property  cannot  be  divided  without  prejudice  to  or  spoiling  the 
whole,  and  an  appraisement,  and  the  land  being  taken  at  the  ap- 
praisement by  one  of  the  heirs,  and  on  adjudication  charging  her 
interest  on  the  land ;  or  by  a  sale  and  appropriation  of  the  interest 
of  half  the  price  to  her  use  during  life;  and  not  until,  in  some  of 
these  ways,  her  rights  are  ascertained  and  secured. 

This  view  of  the  case,  which  is  substantially  as  it  was  considered 
in  the  court  below,  puts  an  end  to  the  plaintiffs'  ejectment,  and 
supersedes  the  necessity  of  a  particular  notice  of  the  points  pro- 
pounded to  the  court,  and  the  answers  thereto. 

Judgment  affirmed. 

Cited  by  counsel,  7  W.  &  S.  251  ;  3  Barr  65  ;  7  Id.  463  ;  12  Casey  491. 
||  16  Smith  64.  j| 

Cited  by  the  court,  1  Harris  218;  1  Casey  215;  5  Wright  180  ;  and  ex- 
plained 7  Casey  12.  ||Referred  to,  in  a  review  of  the  powers  and  jurisdiction 
of  the  Orphans'  Court,  Musselman's  Appeal,  15  Smith  485  ;  and  in  the  court 
below,  Rankin's  Appeal,  14  Norris  358 ;  and  in  a  qucere  as  to  whether  a 
widow  can  be  considered  one  of  the  "  statutory  heirs"  of  her  husband :  Clark 
».  Scott,  17  Smith  453.  || 

||Followed  as  to  ejectment  not  being  maintainable  in  such  cases.  Gourley 
v.  Kinley,  16  Smith  270.  || 
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Horbach  against  Eeeside. 

Where  a  verdict  has  been  taken  at  Nisi  Prius,  subject  to  the  opinion  of  the 
court  on  the  evidence,  the  court  will  not  order  judgment  to  be  entered  for 
the  plaintiff  under  the  xvinth  rule,  unless  some  unforeseen  occurrence  has 
taken  place  which  has  put  the  debt  in  jeopardy  by  an  increased  risk  of  the 
defendant's  insolvency ;  which  must  be  specially  shown  by  the  plaintiff.  The 
mere  circumstance  that  the  defendant's  real  estate  is  incumbered,  is  not  suffi- 
cient, unless  it  be  shown  that  the  incumbrance  did  not  exist  at  the  time  of 
the  trial,  or  that  the  defendant  is  about  to  incumber  it  further. 

IN  this  action,  which  was  tried  at  the  last  court  of  Nisi  Prius 
for  the  County  of  Philadelphia,  held  by  Rogers,  J.,  a  verdict  was 
given  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the 
evidence. 

Mr.  Meredith  now  moved  for  leave  to  enter  judgment  on  the  ver- 
dict, pursuant  to  the  following  rule  of  court. 

Rule  XVIII.  §  4.  "  In  all  cases  of  motions  for  a  new  trial,  or  of 
verdicts  subject  to  the  opinion  of  the  court,  the  court  may,  on  the 
report  of  the  judge  before  whom  the  cause  was  tried,  order  judg- 
ment to  be  entered  for  the  plaintiff  to  stand  as  security." 
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Mr. Badger  and  Mr.  0.  J.  Ingerwll,  contra. — The  verdict  was 
given  in  consequence  of  the  rejection,  upon  technical  grounds,  of 
a  witness  offered  on  the  trial.  The  defendant's  case  was  not  heard. 
The  rule  of  court  impli-es  imminent  danger  of  insolvency  of  the 
defendant,  and  certain  merits  in  the  plaintiff's  case.  The  defend- 
ant in  this  case  is  the  owner  of  a  large  real  estate  near  the  city  of 
Philadelphia.  The  action  is  misconceived  ;  and  such  was  the  inti- 
mation of  the  learned  judge  who  tried  the  case. 

Mr.  Meredith. — The  rule  of  court  was  made  to  prevent  the  incon- 
veniences that  may  happen  from  the  plaintiff  being  without  any 
security  for  his  debt  during  the  long  interval  that  may  elapse  after 
verdict,  and  before  the  judgment  of  the  court  can  be  given  on  the 
argument  for  a  new  trial.  The  defendant  here  may  have  a  r*n(>A 
*large  real  estate,  but  it  may  be  largely  incumbered.  The  *- 
objection  to  the  form  of  action  is  not  tenable,  and  is  at  all  events 
merely  technical. 

PER  CURIAM. — A  cautionary  judgment  under  the  rule  is  not  of 
course,  but  for  special  matter  disclosed  by  the  report  of  the  judge ; 
and,  unluckily  for  the  plaintiff,  the  judge  is  of  opinion  that  his 
cause  is  misconceived.  That  itself  would  be  reason  enough  to  dis- 
charge the  present  application,  even  did  the  cause  stand  on  a  motion 
for  a  new  trial.  But  it  stands  on  a  verdict  subject  to  the  opinion 
of  the  court  on  the  evidence,  which  was  consequently  given  by  con- 
sent, and  subject  to  no  conditions  that  were  not  expressed.  What 
authority  have  we  to  interpolate  another  ?  The  answer  is,  that  the 
rale  itself,  which  has  been  made  expressly  applicable  to  such  a  ver- 
dict, reserves  the  power  of  disposing  of  contingencies  which  have 
not  been  provided  for  by  the  parties;  but  it  is  applicable  only  to 
contingencies ;  in  plain  terms,  occurrences  which  could  not  be  fore- 
seen, and  which  unexpectedly  put  the  debt  in  jeopardy  by  an 
increased  risk  of  the  debtor's  insolvency,  which,  however,  must  be 
specially  shown  to  make  a  case  for  the  discretionary  power  of  the 
court.  The  cause  shown  here  is  that  the  debtor's  estate  is  incum- 
bered ;  but  it  appears  not  that  it  was  otherwise  at  the  trial ;  and, 
beside,  nothing  would  be  put  to  hazard  by  the  want  of  a  lien, 
unless  he  were  about  to  incumber  it  further.  It  is  not  pretended, 
however,  that  any  other  creditor  is  pressing  him.  A  judgment  is 
an  injury  to  a  debtor's  credit  which  ought  not  to  be  inflicted  wan- 
tonly, and  before  the  debt  has  been  judicially  established ;  and  no 
sufficient  reason  has  been  shown  for  it  here. 

Rule  discharged. 

Cited  by  counsel,  4  W.  &  S.  413. 
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Barton  against  Wells. 

IN    ERROR. 

1.  Where  it  appears  from  the  record,  that  deeds,  records  or  papers  material 
to  a  sufficient  understanding  of  the  case  were  given  in  evidence  in  the  court 
below  and  these  documents  are  not  annexed  to  the  record,  the  court  will 
affirm  the  judgment. 

2.  Agreements  made  for  the  settlement  of  family  disputes  are  favorably  re- 
garded  by  the  courts  ;  and  such  agreements  will  be  more   strictly  enforced 
than  others,  especially  after  a  lapse  of  time. 

ERROR  to  the  Court  of  Common  Pleas  of  Pike  county. 

On  the  return  of  the  record  it  appeared  that  James  Barton,  and 
Sarah  his  wife,  brought  an  action  of  ejectment  against  Nathan 
Wells,  to  recover  a  tract  or  piece  of  land  situate  in  Upper  Smith- 
field  township,  in  the  said  county  of  Pike,  containing  ten  acres  or 
thereabouts. 

The  cause  was  tried  before  Scott  (President),  when  various  deeds, 
records,  and  papers  were  given  in  evidence  on  the  part  of  the  plain- 
tiff and  defendant  respectively.  The  contents,  however,  of  these 
documents  were  not  stated  in  the  bill  of  exceptions ;  nor  were  they, 
except  in  one  instance,  annexed  to  the  record. 

The  charge  of  the  court,  to  which  exception  was  taken,  was  as 
follows : 

"  The  plaintiffs  claim  the  land  in  controversy  in  right  of  Sarah 
Barton,  late  Sarah  Biddis,  as  one  of  the  children  and  heirs  of  John 
Biddis  the  elder,  deceased ;  and  their  right  to  recover  any  portion 
of  the  land  may  depend  upon  the  construction  to  be  given  to  the 
agreement  executed  between  James  Barton,  John  Clark,  George 
Biddis,  and  John  Biddis,  on  the  24th  of  October  1820.  We  learn 
from  the  testimony  of  David  Wells,  Hugh  Ross  and  John  Brink, 
and  from  the  record  exhibited,  and  from  the  terms  of  the  agree- 
ment itself,  that  difficulties  and  disputes  existed  between  the  mem- 
bers and  connexions  of  the  Biddis  family ;  and  from  the  witnesses 


226] 


named,  *that  the  right  to  the  very  land  in  dispute  was  in  con- 


troversy between  James  Barton  and  George  and  John  Bid- 
dis ;  and  from  the  testimony  of  John  Brink  that  the  object  of  the 
agreement  of  the  24th  of  October  1820,  was  to  finally  settle  all 
their  family  disputes ;  that  it  was  at  the  instance  of  John  Biddis, 
then  on  his  death-bed,  that  the  family  were  assembled,  and  that 
agreement  entered  into,  that  he  might  die  in  peace.  From  all  the 
circumstances  under  which  the  said  agreement  was  entered  into, 
and  from  its  object,  the  settlement  of  family  disputes,  and  from  the 
terms  of  the  agreement  itself,  the  court  are  of  opinion,  that  it 
should  at  least  be  construed  as  a  covenant  on  the  part  of  Barton 
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not  to  sue,  and  that  upon  this  ground,  in  point  of  law,  the  plaintiffs 
ought  not  to  recover  in  this  suit." 

A  verdict  was  given  for  the  defendant ;  and  the  plaintiffs  took  a 
writ  of  error,  and  assigned  the  following  errors. 

1.  The  court  erred  after  admitting  parol  evidence  to  explain  and 
extend  a  written  contract  concerning  other  lands  and  other  objects 
to  the  land  in  controversy,  in  charging  the  jury  from  all  the  cir- 
cumstances under  which  the  said  agreement  was  entered  into,  from 
its  object,  the  settlement  of  family  disputes,  and  the  terms  of  the 
agreement  itself,  the  court  are  of  opinion,  that  it  should  at  least  be 
construed  as  a  covenant  not  to  sue  ;  and  that  upon  this  ground,  in 
point  of  law  the  plaintiff  ought  not  to  recover  in  this  suit. 

2.  The  court  erred  in  taking  the  decision  of  the  facts  from  the 
jury. 

Mr.  Mattery,  for  the  plaintiffs  in  error. 

Mr.  Scott,  for  the  defendant  in  error,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — It  being  a  rule  of  this  court  not  to  reverse,  unless 
for  error  apparent  on  the  record,  we  can  do  no  other  than  affirm  the 
judgment  in  this  case;  not  exactly  because  we  see  that  every 
thing  was  right,  but  because  we  have  nothing  before  us  to  show 
that  any  thing  is  wrong.  The  case  has  been  in  this  court  many 
years;  and  different  counsel  have  succeeded  each  other  in  the  man- 
agement of  it.  At  this  term  a  hearing  and  decision  was  asked. 
The  paper-book  contains  a  reference  to  deeds,  suits  and  agreements, 
not  a  few — to  judgments,  levaris  and  sheriff  sales ;  but  not  one  of 
these  has  been  attached  to  the  record,  except  au  agreement  between 
old  John  Biddis  and  his  sons  George  and  John,  in  1804.  The 
very  deeds  and  agreements  mentioned  in  the  articles  of  settlement 
of  24th  of  October  1820,  are  not  before  us ;  and  no  one  pretends 
to  even  state  their  contents.  The  records  of  the  cross-actions  were 
*in  evidence  at  the  trail  of  the  cause  in  the  Common  Pleas  ;  r*e)nf 
but  it  is  only  from  the  charge  of  the  judge  that  we  have  *• 
any  intimation  on  what  they  were  founded.  He  states  that  the 
land  now  in  dispute  was  the  subject  of  those  suits ;  and  to  termi- 
nate them  was  the  object  of  the  agreement  of  October  24th  1820. 

It  is  a  general  rule,  that  where  a  dispute  exists,  and  especially 
if  a  suit  or  suits  are  pending,  and  the  parties  enter  into  an  agree- 
ment for  the  purpose  of  settling  the  dispute,  they  will  be  bound  by 
the  agreement,  unless  there  was  some  fraud  used  by  one  party.  It 
will  not  be  sufficient  to  avoid  such  agreement,  that  it  is  afterwards 
discovered  that  the  better  right  was  in  one  of  the  parties.  Perkins 
r;.  Gay,  3  S.  &  R.  331.  And  in  the  case  of  a  settlement  of  family 
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disputes,  the  court  will  more  strictly  enforce  agreements  to  settle 
disputes,  especially  after  lapse  of  time.  Case  v.  Case,  1  P.  Wms. 
727 ;  Stapleton  v.  Stapleton,  1  Atk.  10-16.  And  in  Stockley  v. 
Stockley,  1  Ves.  &  Beames  29,  it  is  said,  that  courts  will  enforce 
agreements  to  settle  family  disputes,  upon  principles  which  are  not 
applied  to  agreements  generally.  In  Carey  v.  Carey,  1  Ves.  19, 
such  an  agreement  was  enforced,  though  one  of  the  sons  was  drunk 
when  he  signed  ;  and  it  is  intimated  that  the  exercise  of  parental 
authority  may  not  be  sufficient  to  avoid  it.  1  Story's  Equity  1257  ; 
and  151-2.  And  see  Jourdan  v.  Jourdan,  9  S.  &  R.  276-7  ;  and 
Lies  v.  Stub,  6  Watts  48 ;  in  both  of  which  the  cases  were  put  on 
its  being  a  compromise  of  family  disputes  ;  and  in  neither  of  which 
the  decision  would  have  been  the  same,  but  for  that  circumstance. 
The  last  case  of  Lies  v.  Stub  had  been  in  this  court  once  before  ;  and 
the  decision  quoted  was  on  full  consideration  ;  and  though  there 
was  possibly,  nay,  probably,  some  mistake  of  his  strict  right  by  one 
of  the  ten  children,  the  agreement  was  enforced. 

In  the  present  case,  we  have  literally  nothing  before  us,  but  a 
deed  of  the  father  to  one  child,  in  1804 — this  doubtful,  on  the  face 
of  it,  as  to  the  property  in  dispute.  We  see  that  other  agreements 
were  made  by  the  father  with  other  children,  at  some  time :  but  we 
have  not  those  agreements,  which  might  throw  light  on  the  descrip- 
tion of  property  in  the  one  we  have.  We  have  reference  to  three 
suits  between  the  brothers  and  sister,  but  we  don't  know  to  what 
they  related.  We  have  proof  that  at  the  instance  of  a  brother, 
since  dead,  the  family  met  in  ]820;  and  the  article  on  the  record 
was  drawn  and  executed,  to  make  an  end  of  all  suits  and  all  dis- 
putes about  the  family  estate.  There  might  be,  possibly,  such  proof 
of  fraud  or  imposition  as  would  render  this  inoperative,  and  open 
the  door  to  a  fresh  crop  of  suits ;  but  from  the  manner  it  is  sent 
here,  we  have  nothing  to  impeach  its  fairness — nothing  to  show  any 
mistake  or  surprise;  and  we  must  affirm  the  judgment.  No  slight 
proof  would  avail  to  annul  and  make  such  an  agreement  inope- 
rative. 

Judgment  affirmed. 

Cited  by  counsel,  6  W.  &  S.  210.     ||25  Smith  154.|| 

|| As  to  family  settlements,  see  Wistar's  Appeal,  30  Smith  484;  Bierei's 
Appeal,  11  Norris  265. || 
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1.  A  n  agreement  between  two  executors,  that  one  should  receive  two-fifths 
of  the  commissions  charged  by  the  other,  who  settles  a  separate  account,  is 
not  illegal,  if  it  appear  that  the  executor  receiving  the  two-fifths,  transacts 
part  of  the  business  of  the  estate. 

2.  A .  and  B.  were  executors  of  the  will  of  C.  A.  died,  and  his  administrators 
settled  a  separate  account,  in  which  they  charged  five  per  cent,  commission 
oa  the  money  that  passed  through  the  hands  of  A.,  and  claimed  a  balance  to 
be  due  to  him  by  the  estate.    This  account  was  duly  confirmed.     Afterwards 
B.  died,  and  his  administrator  settled  an  account,  in  which  he  charged  the 
estate  with  the  balance  due  upon  the  account  settled  by  A.'s  administrators, 
together  with  interest  upon  it.   This  account  was  referred  to  auditors,  before 
whom  the  administrator  of  A.  appeared  and  testified,  that  by  agreement  be- 
tween A.  and  B.,  the  latter  was  to  receive  two-fifths  of  the  commissions  to 
be  charged  by  A.,  and  that  he  was  willing  to  endorse  on  the  foot  of  the  account 
filed  by  him,  a  declaration,  that  of  the  balance  due,  B.'s  estate  was  entitled 
to  a  certain  proportion.    The  auditors  allowed  the  administrator  of  B.  credit 
for  this  proportion  with  interest,  and  the  Orphans'  Court  confirmed  the  re- 
port :  Held,  that  there  was  no  error  in  this. 

3.  A  testator  authorized  and  directed  his  executors,  and  the  survivor  of  them, 
to  lay  out  a  certain  tract  of  land  into  lots,  and  to  sell  and  dispose  of  the  same, 
and  he  gave  the  proceeds  to  certain  nephews  and  nieces,  who  were  also  resi- 
duary legatees,  to  be  equally  divided  between  them.    The  executors  sold  the 
lots  and  received  the  proceeds  :  Held,  that  these  proceeds  were  received  by 
them  as  trustees,  not  as  executors,  and  therefore  ought  not  to  be  brought  into 
the  administration  account. 

4.  A  testator  devised  a  certain  ground-rent  to  A.,  B.  and  C.  (whom  he  after- 
wards appointed  executors,)  and  their  heirs,  and  in  case  of  the  extinguish- 
ment of  the  ground-rent  agreeably  to  a  provision  in  the  deed,  he  directed  that 
the  principal  thereof  should  be  paid,  and  go  to  the  said  A.,  B.  and  C.  and  the 
survivors  and  survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  in  trust  to  invest  the  same  upon  good  security,  &c.,  and  to  pay  the 
interest  to  his  nephew  for  life,  and  after  his  death  for  the  use  of  his  children. 
A.  renounced ;  B.  and  C.  received  letters  testamentary,  and  acted  as  executors 
and  trustees.    B.  died,  and  afterwards  C.  died,  having  shortly  before  his  death 
received  the  principal  money  of  the  mortgage,  and  invested  a  part  of  it ;  leav- 
ing a  balance  at  his  death  uninvested.    D.  became  administrator  to  the  goods 
of  C.  and  received  the  balance :  Held,  that  he  received  it  as  trustee,  and  not 
as  administrator  of  C.,  and  therefore  that  he  was  not  chargeable  with  it  as 
administrator,  and  could  not,  as  such,  settle  an  account  with  the  cestui  que 
trust.   And,  it  seems,  that  it  was  his  duty  to  invest  the  balance  in  a  reasonable 
time,  in  conformity  with  the  directions  in  the  will:  and  having  deposited  the 
money  in  a  bank,  though  to  his  credit  as  administrator,  and  though  he  had 
not  made  use  of  it,  he  was  chargeable  with  interest  upon  it. 

*Tms  case  came  before  the  court  on  an  appeal  from  a  r*ooa 
decree  of  the  Orphans'  Court  of  the  county  of  Philadel- 
phia, in  the  matter  of  the  accounts  of  Zaccheus  Collins,  surviving 
executor  of  the  will  of  George  Aston,  deceased,  as  exhibited  by 
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Daniel  Parker,  administrator  of  the  goods,  &c.,  of  the  said  Zaccheus 
Collins. 

An  appeal  from  a  decree  of  the  Court  of  Common  Pleas  of  the 
City  and  County  of  Philadelphia,  in  the  matter  of  the  accounts  of 
Daniel  Parker,  administrator  of  Zaccheus  Collins,  deceased,  who 
was  trustee  of  George  Aston,  a  minor,  under  the  will  of  the  said 
George  Aston,  deceased,  was  argued  at  the  same  time. 

The  circumstances  of  the  case  appeared  to  be  as  follows. 

George  Aston,  the  testator,  by  his  will,  dated  the  24th  day  of 
August,  1816,  made  the  following  devises  and  bequests,  inter 
alia. 

"  I  give  and  devise  unto  Zaccheus  Collins,  Elliston  Perot,  and 
Thomas  Savery,  all  of  the  city  of  Philadelphia,  and  their  heirs,  all 
that  my  yearly  rent-charge  or  ground-rent,  of  seven  hundred  and 
sixty-five  dollars,  lawful  silver  money  of  the  United  States  of 
America,  payable  by  four  equal  quarterly  portions,  on  every  the 
first  day  of  the  months  of  January,  April,  July  and  October,  in 
each  and  every  year,  forever,  free  from  all  deductions  for  taxes, 
issuing  out  of  and  charged  and  chargeable  upon  all  those  two  lots 
of  ground  with  the  messuage  and  buildings  thereon  erected,  now 
in  the  tenure  of  George  Myers,  situate  late  in  the  Northern  Liber- 
ties, now  in  Penn  Township,  in  the  county  of  Philadelphia,  as  men- 
tioned and  described  in  the  deed  of  conveyance  for  the  same,  made 
and  executed  by  me,  to  the  said  George  Myers,  dated  the  nineteenth 
day  of  September  1812,  and  all  the  rights,  remedies,  incidents  and 
appurtenances,  whatsoever,  thereunto  belonging;  and  in  case  the 
said  George  Myers,  his  heirs  or  assigns,  should  extinguish  the  said 
ground-rent,  by  purchase  agreeably  to  a  provision  in  the  said  deed 
of  conveyance  contained,  then  the  purchase-moneys  therefor  shall 
in  lieu  of  the  said  ground-rent,  go  and  be  paid  to  the  said  Zaccheus 
Collins,  Elliston  Perot  and  Thomas  Savery,  and  the  survivor  and 
the  survivors  of  them  and  the  executors  and  administrators  of  such 
survivors ;  and  I  do  hereby  give  and  bequeath  to  the  said  Zaccheus 
Collins,  Elliston  Perot  and  Thomas  Savery,  their  heirs,  executors 
and  administrators,  all  my  twenty  shares  of  the  capital  stock  and 
estate  of  the  company  lately  established  in  Philadelphia,  for  grant- 
ing life  annuities,  and  all  the  dividends,  proceeds  and  profits  thereof; 
to  have  and  to  hold,  receive  and  take  the  said  ground-rent  of  seven 
hundred  and  sixty  dollars  per  annum,  and  in  case  it  should  be  extin-: 
guished  as  aforesaid,  then  in  lieu  thereof  the  purchase-moneys  for 
the  same,  mentioned  in  the  aforesaid  deed  of  conveyance  being 
twelve  thousand  six  hundred  and  sixty-six  dollars  and  sixty-seven 
cents ;  and  also,  all  the  aforesaid  twenty  shares  of  the  capital  stock 
*i?^m  *and  estate  of  the  said  company  for  granting  life  annuities, 
-"  with  all  the  rights,  remedies,  dividends,  proceeds  and  profits, 
thereof,  unto  them  the  said  Zaccheus  Collins,  Ellison  Perot  and 
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Thomas  Savery,  and  the  survivor  and  survivors  of  them,  and  the 
heirs,  executors,  administrators  and  assigns  of  such  survivors  for- 
ever, in  trust  nevertheless,  to  pay  the  net  income,  dividends  and 
profits  thereof  as  they  shall  receive  the  same,  into  the  hands  of  my 
nephew  George  Aston,  junior,  and  son  of  my  late  brother  Peter 
Aston,  deceased,  for  his  use  and  benefit,  from  time  to  time,  for  and 
during  all  the  term  of  his  natural  life,  without  being  liable  in  any 
way  or  manner  whatever,  to  his  debts,  contracts  or  engagements ; 
and  in  case  the  said  ground-rent  should  be  extinguished  as  aforesaid, 
then  as  for  and  concerning  the  purchase-moneys  to  arise  therefrom,  in 
trust,  to  place  the  same  out  at  interest,  upon  good  and  sufficient  land 
security,  or  to  invest  the  same  in  good  and  secure  stock,  or  otherwise 
to  manage  and  improve  the  same  as  they,  ray  trustees,  in  their  dis- 
cretion may  deem  beneficial ;  and  to  take  and  receive  the  interest 
and  income  thereof,  as  it  may  accrue  and  grow  due,  and  pay  over 
the  same  interest  and  income  together  with  dividends  and  income 
of  the  said  other  trust  property,  into  the  hands  of  my  said  nephew 
George  Aston,  junior,  for  his  use  and  benefit  from  time  to  time,  for 
and  during  all  the  term  of  his  natural  life,  without  being  liable  in 
any  way  or  manner  whatever  to  his  debts,  contracts  or  engage- 
ments ;  and  from  and  after  the  death  of  my  said  nephew  George 
Aston,  junior,  then  as  for  and  concerning  the  said  ground-rent  of 
seven  hundred  and  sixty  dollars  per  annum,  and  the  purchase- 
moneys  thereof,  in  case  the  same  should  be  extinguished,  and  also, 
the  said  twenty  shares  of  the  capital  stock  and  estate  of  the  said 
company  for  granting  life  annuities,  and  the  dividends,  profits, 
income  and  proceeds  thereof,  in  trust,  to  and  for  the  only  proper 
use,  benefit  and  behoof  of  all  and  every  the  children  of  my  said 
nephew  George  Aston,  junior,  if  he  shall  marry  and  have  any 
children,  their  heirs  and  assigns  forever,  to  be  equally  divided 
between  them,  part  and  share  alike  as  tenants  in  common ;  and  in 
case  my  said  nephew  George  Aston,  junior,  should  die  without 
leaving  a  child  or  children  to  survive  him,  then  in  trust  to  and  for 
the  only  proper  use,  benefit  and  behoof  of  all  and  every  the  children 
of  my  aforesaid  niece  Ann  Warder,  junior,  born  and  to  be  born, 
their  several  and  respective  heirs  and  assigns  forever,  equally  to  be 
divided  among  them  part  and  share  alike  as  tenants  in  common  ; 
and  whereas,  I  have  not  as  yet  fully  completed  the  payments  for 
the  said  twenty  shares  of  the  capital  stock  of  the  said  life  annuity 
company,  now  it  is  my  will  and  I  do  hereby  order  and  direct,  autho- 
rize and  empower  my  executors  to  pay  the  remaining  instalments 
of  the  subscription  moneys  for  the  said  twenty  shares  of  the  stock 
of  said  company,  out  of  the  moneys  which  may  form  part  of  my 
residuary  estate,  so  as  fully  to  *complete  the  payments  for 
the  said  stock,  in  case  I  shall  not  in  my  lifetime  have  com- 
pleted  the  same. 
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And  I  do  hereby  make,  constitute  and  appoint  the  aforesaid  Zac- 
cheus  Collins,  Elliston  Perot  and  Thomas  Savery,  executors  of  this 
my  last  will  and  testament." 

By  a  codicil  to  his  will  he,  made  the  following  dispositions. 

"  Whereas,  in  and  by  my  aforegoing  last  will  and  testament,  I 
gave  and  devised  to  my  niece  Hannah  Madeira,  her  heirs  and 
assigns  forever,  all  that  my  lot  or  piece  of  land  containing  five 
acres  or  thereabouts  situate  on  the  Ridge  Road,  and  late  in  the 
Northern  Liberties,  now  in  Penn  Township,  in  the  county  of  Phila- 
delphia, adjoining  lands  of  John  Wistar,  David  Evans,  William 
Hamilton  and  others,  with  the  appurtenances.  Now  I  do  hereby 
revoke,  annul,  and  make  void  that  devise,  and  the  same  shall  cease 
and  be  of  no  force  or  effect.  Item,  I  do  now  hereby  order  and 
direct,  authorize  and  empower  my  executors  and  the  survivor  and 
survivors  of  them,  to  divide  and  lay  out,  the  said  lot  or  piece  of 
land  containing  five  acres  or  thereabouts,  situate  on  the  Ridge 
Road  in  Penn  Township  aforesaid,  into  such  suitably  sized  building 
lots  as  they  may  think  proper,  and  with  or  without  alleys,  ways, 
passages  and  water-courses  as  they  may  think  expedient  in  their 
discretion ;  and  after  having  so  divided  and  laid  out  the  same  into 
such  small  building  lots  as  aforesaid,  then  I  do  hereby  further  order 
and  direct,  authorize  and  empower  my  executors  in  my  aforegoing 
will  named,  and  the  survivor  of  them,  to  bargain  and  sell  and  abso- 
lutely dispose  of  all  and  every  such  building  lots  of  ground,  each 
lot  separately  by  itself,  unto  any  person  or  persons,  and  for  the  best 
price  that  can  reasonably  be  obtained  for  the  same,  either  at  public 
or  private  sale  or  sales  in  their  discretion,  and  to  sign,  seal,  execute 
and  acknowledge  and  deliver,  in  due  form  of  law,  all  and  every 
such  deeds,  conveyances  and  assurances  in  the  law,  as  shall  be 
necessary  for  granting,  conveying  and  assuring  all  and  every  said 
building  lot  of  ground,  and  the  absolute  fee  simple  and  inheritance 
thereof,  and  of  every  part  and  parcel  thereof  unto  the  purchaser 
and  purchasers  thereof,  his  or  their  heirs  and  assigns  forever ;  and 
I  give  and  bequeath  all  and  every  part  of  the  moneys  proceeding 
from  the  aforesaid  sales  unto  my  nephews  and  nieces,  namely,  Ann 
Warder,  jr.,  (wife  of  Jeremiah  Warder,  junior),  and  George  Aston, 
junior,  (the  two  only  children  of  my  late  brother  Peter),  and  Esther 
Madeira,  Maria  Madeira,  Sarah  Madeira,  Hannah  Madeira,  Catha- 
rine Madeira,  George  A.  Madeira,  Jacob  Madeira,  Peter  Madeira, 
and  William  Jones  Madeira,  (the  nine  surviving  children  of  John 
Madeira  and  my  sister  Mary,  his  wife),  to  be  equally  divided  among 
them,  part  and  share  alike." 

*2391        *Elliston  Perot,  one  of  the  executors  named  in  the  will, 
J   renounced  ;  and  letters  testamentary  were  granted  to  Savery 
and  Collins. 

Thomas  Savery  died  in  1819,  without  having  made  any  settle- 


1839.]  OF  PENNSYLVANIA.  232 

[  Aston's  Estate.] 

ment  with  the  estate.  His  administrator,  Thomas  Stewardson  filed 
an  account  on  the  25th  of  September  1821,  of  the  transactions  of 
his  intestate,  with  the  estate  of  Aston,  in  which  a  balance  was 
claimed  to  be  due  by  the  latter  estate  to  the  estate  of  Thomas 
Savery,  of  one  thousand  five  hundred  and  thirty-seven  dollars  and 
seventy-two  cents.  There  was  no  claim  for  commissions,  or  other 
compensation  in  this  account ;  which  was  confirmed  in  due  course 
in  the  Orphans'  Court. 

On  the  19th  of  September  1827,  Zaccheus  Collins,  as  surviving 
executor  of  George  Aston,  settled  an  account  with  the  estate  in  the 
register's  office,  in  which  he  claimed  a  balance  to  be  due  to  him  of 
seventy-two  dollars  and  forty-eight  cents.  In  a  note  to  this  account, 
the  executor  stated  that  certain  sums,  amounting  to  five  thousand 
two  hundred  and  ninety-eight  dollars  and  seventy-six  cents,  were 
received  by  him,  and  paid  over  to  his  late  co-executor,  Thomas 
Savery,  to  be  accounted  for  by  him.  In  a  second  note  was  the 
following :  "  The  above-named  executor  defers  his  claim  for  com- 
pensation, until  a  supplementary  account  is  rendered."  In  a  third 
note  was  the  following :  "  This  account  is  independent  of  that  part 
of  the  will  which  regards  the  trust  estate." 

Zaccheus  Collins  died  in  June  1831 ;  and  Daniel  Parker  became 
his  administrator;  who  on  the  28th  of  June  1832,  filed  another 
account,  headed — 

"  The  estate  of  George  Aston,  deceased,  in  account  with  the 
estate  of  Z.  Collins,  executor  and  trustee,  as  exhibited  by  Daniel 
Parker,  administrator  of  the.  said  Zaccheus  Collins,  deceased." 

In  this  account  the  administrator  charged  the  estate  with  the 
balance  of  one  thousand  five  hundred  and  thirty -seven  dollars  and 
seventy-two  cents,  due  to  the  estate  of  Thomas  Savery,  the  co- exe- 
cutor deceased,  and  with  interest  thereon  from  the  6th  of  October 
1820,  to  the  2d  of  April  1828,  and  with  commission  at  5  per  cent, 
on  receipts,  including  those  from  sales  of  lots ;  and  he  included  in 
the  account  the  proceeds  of  sales  of  lots  in  Penn  Township  and  the 
principal  of  the  ground-rent  of  seven  hundred  and  sixty-five  dol- 
lars redeemed. 

The  account  thus  settled  was  referred  to  auditors,  who  made  a 
report ;  of  which  the  following  are  extracts. 

"  Thomas  Stewardson,  the  representative  of  Thomas  Savery's 
estate,  appeared  before  the  auditors,  and  testified  that  the  estate  of 
*Zaccheus  Collins  was  entitled  to  receive,  out  of  the  balance  r*9oo 
appearing  to  be  due  to  Thomas  Savery's  estate,  one  thousand  ' 
and  fifty-five  dollars  and  sixty -seven  cents.  That  in  the  lifetime 
of  Zaccheus  Collins  and  Thomas  Savery,  an  agreement  was  made 
between  them,  by  which  Collins  was  to  receive  two-fifths  of  the 
whole  amount  of  commissions  that  should  be  charged  by  Savery. 
He  further  stated,  that  if  it  were  deemed  necessary,  he  would 


233  SUPREME  COURT  [Dec.  Term, 

[Aston's  Estate.] 

endorse  at  the  foot  of  the  account  filed  by  him,  a  declaration  that, 
of  the  balance  due,  Savery  was  only  entitled  to  four  hundred  and 
eighty-two  dollars  and  five  cents,  and  Collins  one  thousand  fifty-five 
dollars  and  sixty-seven  cents. 

The  exceptions  taken  to  the  account  before  the  auditors,  resolved 
themselves  principally  into  two  :  first,  that  the  amount  of  commis- 
sions charged  was  exorbitant  and  oppressive  ;  and  second,  that  the 
balance  appearing  to  be  due  to  the  estate  of  Thomas  Savery  on  the 
account  filed  by  Stewardson,  and  the  interest  charged  thereon, 
ought  not  to  have  been  brought  into  the  account." 

On  these  points  the  auditors  reported  as  follows  : 

"  That  the  commissions  charged,  and  allowed  by  the  register, 
are  by  no  means  exorbitant,  and  scarcely  sufficient  to  remunerate 
for  the  trouble  actually  incurred  in  the  management  of  the  estate. 
Much  labor  was  expended  by  Zaccheus  Collins  in  his  lifetime  for 
the  benefit  of  the  heirs  of  George  Aston  ;  and  what  is  a  reasonable 
commission  therefor,  must  necessarily  depend  upon  the  particular 
circumstances  of  the  case.  No  general  rule  has  ever  been  estab- 
lished on  the  subject  of  commissions,  and  from  the  nature  of  things 
it  cannot  be  done.  Five  per  cent,  is  the  compensation  usually 
allowed ;  but  in  some  instances  it  is  less,  and  not  unfrequently  goes 
beyond  that  sum.  Five  per  cent,  is  charged  in  the  account  exhi- 
bited by  Daniel  Parker,  and  we  are  of  opinion  that  it  is  by  no 
means  too  much. 

So  far  as  respects  the  first  item  of  discharge  in  the  account  of 
Daniel  Parker,  the  balance  appearing  to  be  due  to  Savery's  estate 
on  the  account  exhibited  by  Stewardson,  we  are  of  opinion,  that 
only  so  much  of  it  as  actually  belongs  to  the  estate  of  Collins 
should  be  introduced  into  the  account.  That  portion,  according  to 
the  admission  of  Savery's  own  representatives,  is  one  thousand  and 
fifty-five  dollars  and  sixty-seven  cents.  The  difference,  therefore, 
between  this  sum  and  the  whole  balance  appearing  to  be  due  to 
Savery's  estate,  to  wit,  four  hundred  and  eighty-two  dollars  and 
five  cents,  must  be  stricken  out  of  the  account.  The  latter  amount 
is  not,  in  fact,  pretended  to  have  been  paid,  but  is  simply  retained 
at  the  request  of  the  representatives  of  Savery's  estate,  to  be  handed 
over  in  case  it  is  allowed  by  the  court.  In  other  words,  it  is  not 
introduced  as  a  payment,  but  retained  to  meet  a  payment,  and  is 
still  outstanding." 

*9~l~l  *"  Your  auditors  have  stricken  out  of  the  account  so  much 
J  of  the  balance  appearing  to  be  due  to  Savery's  estate  on  the 
account  settled  by  Stewardson,  as  belonging  in  fact  to  Savery,  and 
have  retained  therein  so  much  thereof  as  is  proved  to  have  belonged 
to  the  estate  of  Collins.  That  amount  is  one  thousand  and  fifty- 
five  dollars  and  sixty -seven  cents,  which,  with  interest  thereon  from, 
the  6th  of  October  1820,  to  April  2d  1828,  (when  funds  came  into 
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the  hands  of  Zaccheus  Collins),  is  one  thousand  five  hundred  and 
twenty-eight  dollars  and  ninety-three  cents.  Deducting  this  sum, 
therefore,  from  the  whole  balance  charged  in  the  account  as  due 
Savery's  estate,  and  interest  thereon,  to  wit,  seven  hundred  dollars 
and  one  cent,  the  balance  m  the  hands  of  the  administrator  of  Zac- 
cheus Collins  is  increased  from  one  thousand  four  hundred  arid 
ninety-three  dollars  and  ninety-seven  cents,  the  amount  stated,  to 
twenty- one  hundred  and  ninety-three  dollars  and  ninety-eight  cents. 
This  sum,  we  are  of  opinion,  should  be  paid  to  James  Dunlop, 
administrator  de  bonis  non  of  Aston's  estate,  to  whom  the  estate  of 
Thomas  Savery  must  look  for  the  amount  due  to  it." 

Exceptions  were  filed  to  this  report  on  the  part  of  the  adminis- 
trator de  bonis  non,  and  of  George  Aston;  and  on  the  26th  of 
November  1834,  the  accounts  were  remitted  to  the  auditors,  with  in- 
structions "to  reduce  the  commissions  to  three  percent.,  and  to  strike 
out  of  the  accounts  all  items  on  either  side  relating  to  trust  estates, 
or  moneys,  and  to  correct,  settle  and  adjust  on  the  same  principles 
the  accounts  of  the  estate  of  the  said  George  Aston,  deceased,  here- 
tofore filed  and  exhibited  by  Thomas  Savery,  one  of  his  executors, 
or  by  the  representatives  of  the  said  Thomas  Savery  ;  without  pre- 
judice to  the  question,  whether  any  part  of  the  balance  (if  any) 
appearing  on  such  accounts  to  be  due  from  the  estate  of  the 
said  George  Aston,  deceased,  ought  to  be  allowed  as  an  item 
in  the  account  filed  and  exhibited  by  the  said  Daniel  Parker,  as 
above ;  and  also  without  prejudice  to  the  question,  whether  the  said 
accounts  filed  by  Thomas  Savery,  or  his  representatives  ought  to  be 
opened." 

The  auditor  reported  upon  these  points,  as  follows : 

"  That,  according  to  the  directions  of  the  Orphans'  Court,  he  has 
stricken  out  of  the  account  of  the  settlement  of  the  estate  of  the 
said  George  Aston,  all  moneys  which  he  conceives  to  belong  to  the 
trust  estate,  or  which  in  any  nature  partakes  of  that  character.  He 
has  also  reduced  the  commissions  on  the  same,  so  far  as  Zaccheus 
Collins's  estate  is  concerned,  to  three  per  cent. ;  and  has  accord- 
ingly annexed  to  this  report,  an  account  settled  on  these  principles. 
On  account  of  Savery,  (as  exhibited  by  his  representative,  Steward- 
son),  tne  commissions  have  been  suffered  to  remain  as  they  stood 
on  the  settlement  of  the  account,  on  reason  having  been  shown  to 
*the  satisfaction  of  the  auditor,  why  they  ought  to  be  re-  r*n^^ 
duced.  The  direction  of  the  court  to  reduce  the  commis-  * 
sions,  could  not  be  considered  as  applying  to  this  account,  inasmuch 
as  it  was  never  submitted  to,  nor  examined  by  the  court,  and  the 
nature  of  the  trouble  and  responsibility  it  involved  wholly  uncon- 
sidered. 

On  examining  all  the  accounts,  and  comparing  them  with  the 
directions  contained  in  the  will  of  George  Aston,  deceased,  it  will 
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appear,  that  there  is  nothing  contained  in  the  accounts  which  par- 
takes of  the  nature  of  trust  estate,  save  the  items  relating  to  the 
accounts  of  Catharine  and  Mary  Madeira,  and  the  amount  of  a 
ground-rent  of  twelve  thousand  six  hundred  and  sixty-six  dollars 
and  sixty-six  cents,  specifically  devised  in  trust  for  the  benefit  of 
George  Aston,  Jr.  The  amount  of  this  ground-rent  was  subse- 
quently paid  off,  and  a  part  of  the  proceeds  reinvested  on  a  mort- 
gage on  the  estate  of  William  H.  Todd,  Esq.,  by  Zaccheus  Collins 
in  his  lifetime.  The  proceeds  of  this  sale  have  been  stricken  out 
of  the  account,  and  the  auditor  has  settled  the  estate  without  any 
reference  whatever  to  the  ground-rent. 

It  further  appeared  that  George  Aston  devised  a  house  and  lot 
in  Chambersburg,  and  a  large  lot  of  ground  in  Penn  township,  to 
his  executors,  with  directions  to  sell  the  property,  and  divide  the 
proceeds  among  certain  persons  specifically  named  in  his  will.  This 
was  done  by  Zaccheus  Collins,  one  of  the  executors,  and  the  pro- 
ceeds of  sale  brought  into  his  account  as  executor.  The  pro- 
priety of  this  was  objected  to  by  Mr.  Meredith,  who  contended  that 
the  character  of  the  devise  made  it  trust  estate  ;  which  position  was 
denied  by  Mr.  Rawle.  On  reflection,  the  auditor  has  refused  to 
strike  these  transactions  out  of  the  accounts,  conceiving  that  an 
executor  who  disposes  of  real  estate  devised  to  him  as  such,  with 
directions  to  distribute  the  proceeds,  does  it  in  his  capacity  of  exe- 
cutor, and  receives  the  proceeds  in  the  same  character.  He  must 
therefore  account  for  it  in  the  settlement  of  his  administration  of 
the  estate,  and  no  where  else." 

To  this  report  the  following  exceptions  were  filed  in  the  Orphans' 
Court,  by  James  Dunlop,  Esq.,  administrator  de  bonis  non. 

1.  That  the  auditor  has  not  reduced  the  commissions  on  Savery's 
account  to  three  per  cent. 

2.  That   part   of  the   balance  appearing  upon  the  account  of 
Thomas  Savery,  one  of  the  executors  of  George  Aston,  deceased,  is 
allowed  to  stand  in  the  present  account  as  an  item  of  charge  against 
the  estate  of  the  said  George  Aston,  no  part  of  the  said  balance 
being  due  from  the  said  estate  to  the  present  accountant  or  his  testa- 
tor, nor  having  been  paid  by  the  present  accountant  or  his  testator. 

3.  That  the  auditor  has  intermixed  the  proceeds  of  the  Cham- 
*9qfi-i   bersburg  *and   Penn  Township  lots  with  the  general  ac- 

•'  count  of  the  administration  of  the  estate,  although  they 
were  trust  estates,  or  if  not  so,  were  devised  to  the  executors  to  be 
sold,  and  the  proceeds  to  be  specifically  divided  among  certain  per- 
sons ;  and  as  it  appears  by  the  auditor's  report,  that  a  balance  of 
upwards  of  two  thousand  dollars  is  still  due  and  to  be  paid,  of  the 
said  proceeds  of  the  Penn  Township  lots,  to  the  persons  respectively 
entitled  thereto,  a  separate  account  ought  to  have  been  stated  of 
the  said  proceeds,  and  the  distribution  thereof. 
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4.  That  the  auditor  has  not  allowed  interest  on  the  sum  of  two 
thousand  and  sixty-nine  dollars  and  thirty-two    cents,  being  the 
amount  of  the  proceeds  of  the  Penn  Township  lots  received  by  the 
executor  on  the  2d  of  April  1828,  and  which  the  auditor  reports  to 
be  still  due  to  the  parties  entitled  under  the  bill. 

5.  That  the  auditor  has  allowed  interest  on  the  respective  sums 
charged  as  commissions. 

6.  That  although  the  auditor  has  intermixed  the  proceeds  of  the 
Penn  Township  lots  with  the  general  account  of  the  estate,  he  has 
allowed  the  sum  of  one  hundred  and  forty-four  dollars  and  nineteen 
cents  (stated  to  have  been  paid  by  Savery  on  account  of  the  said 
lots)  to  be  retained  out  of  the  said  proceeds,  by  Mr.  Collins  or  his 
representative,  although  the  same  was  never  paid  by  Mr.  Collins  or 
his  representative ;  and  Mr.  Savery  received  rent  of  said  lots  amount- 
ing to  three  hundred  and  sixty  dollars,  leaving  a  balance  of  two 
hundred  and  fifteen  dollars  and  eighty -one  cents,  which,  with  interest 
remains  due  from  his  estate  to  the  person  entitled  to  the  proceeds  of 
the  Penn  Township  lots. 

7.  That  the  auditor  has  allowed  the  ground-rent  of  George  Meyers 
to  stand  in  Savery 's  account  ;   although  the  same  was  expressly 
devised  in  trust. 

The  Orphans'  Court,  after  argument,  overruled  the  exceptions, 
and  confirmed  the  report ;  upon  which  this  appeal  was  taken. 

In  the  matter  of  the  trust  estate,  the  proceedings  were  as  fol- 
lows : 

On  the  14th  of  February  1835,  James  Dunlop,  Esq.,  trustee  of 
George  Aston,  a  minor,  presented  a  petition  to  the  Court  of  Com- 
mon Pleas,  setting  forth  : — 

"  That  by  the  will  of  George  Aston,  deceased,  the  grandfather  of 
the  said  George  Aston,  a  minor,  certain  estate  and  effects  were  de- 
vised and  bequeathed  to  Zaccheus  Collins  and  Thomas  Savery,  in 
trust,  for  the  father  of  the  said  George  Aston,  a  minor,  and  his  heirs, 
the  said  George  Aston,  a  minor,  being  his  only  child  and  heir  at  law. 
That  the  father  of  the  said  George  Aston,  a  minor,  died  about  the 
year  1817.  That  after  his  death,  the  said  Savery  and  *Col-  r*oQ7 
lins,  trustees  as  aforesaid,  received-  large  sums  of  money  on  ac-  •- 
count  of,  and  had  the  management  of  the.said  trust  estate.  That  the 
said  Thomas  Savery  is  since  deceased,  and  that  letters  of  adminis- 
tration of  his  estate  have  been  duly  granted  to  Thomas  Stewardson 
and  William  Savery.  That  the  said  Zaccheus  Collins  is  a  so  de- 
ceased, and  letters  of  administration  of  his  estate  have  been  duly 
granted  to  Daniel  Parker.  That  the  above  named  James  Dunlop, 
was  duly  appointed  trustee  of  the  said  George  Astori.  a  minor,  in 
regard  to  the  before-named  trust  estate  and  effects,  by  this  honor- 
able court  in  the  year  1832. 
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Your  petitioner  therefore  prays  that  a  citation  or  citations  may 
issue,  directed  to  the  said  Thomas  Stewardson  and  William  Savery, 
and  also  the  said  Daniel  Parker,  commanding  them  to  file  and 
settle  the  accounts  of  their  respective  intestates,  of  and  concerning 
the  trust  estates  and  effects  aforesaid,  and  the  management  thereof." 

A  citation  issued  accordingly;  in  pursuance  of  which  an  account 
was  filed  by  Daniel  Parker,  as  administrator  of  Zaccheus  Collins, 
of  the  transactions  of  the  latter  with  the  trust  estate. 

The  account  was  referred  to  auditors  who  made  a  report,  the 
material  parts  of  which  are  as  follows  : 

"  On  examining  the  account,  and  comparing  it  with  the  vouch- 
ers and  evidence  produced,  the  auditors  have  come  to  a  conclusion, 
the  result  of  which  is  stated  in  the  account  hereunto  annexed. 
The  commissions  charged  by  the  administrator  on  the  settlement  of 
the  trust,  have  been  reduced  from  five  to  three  per  cent 

The  auditors  were  also  requested  by  Mr.  Meredith  to  bring  into 
the  account  the  proceeds  of  certain  lots,  situate  in  Penn  Township, 
which  were  devised  by  George  Aston  to  his  executors,  with  directions 
to  sell  the  property,  and  divide  the  proceeds  among  certain  persons 
enumerated  in  his  will.  This  was  done  by  Zaccheus  Collins,  one 
of  the  executors  in  his  lifetime,  and  the  proceeds  of  the  sale  car- 
ried into  his  account  as  executor.  Mr.  Meredith  contended  that 
this  course  was  erroneous;  that  the  nature  of  the  devise  made  it 
trust  estate ;  and  that,  therefore,  it  ought  to  be  brought  into  an 
account  as  trustee,  and  should  not  form  a  portion  of  the  general 
administration  account.  The  auditors,  however,  are  of  a  different 
opinion,  and  have  refused  to  bring  into  this  account  the  proceeds 
of  the  Penn  Township  sales,  for  reasons  which  it  is  not  difficult  to 
understand.  The  real  estate  devised  by  George  Aston,  was  devised 
to  his  executors,  (especially  naming  them  as  such),  with  directions 
to  sell  and  divide  the  proceeds  ;  they  sold  in  their  character  as  such, 
and  must  have  received  the  funds  in  the  same  capacity  in  which 
they  sold.  This  can  be  done  only  by  charging  them  with  the  pro- 
ceeds in  the  general  account  of  the  settlement  and  administration 
of  the  estate ;  and  not,  as  is  supposed,  by  compelling  the  executors 
*9381  *°  *^e  anc^  8et^e  a  distinct  account  as  trustees.  For  these 
•I  reasons,  the  auditors  refuse  to  charge  the  accountant  with 
the  proceeds  of  the  Penn  Township  sales. 

The  auditors  were  also  asked  to  charge  the  accountant  with 
interest  on  the  balance  of  the  funds  remaining  in  his  hands,  because, 
as  was  alleged,  he  ought  to  have  invested  the  amount,  and  made  it 
productive  to  the  minor.  It  appeared,  however,  from  the  evidence 
produced,  that  all  the  funds  belonging  to  the  estate  were  deposited 
by  the  administrator  of  Mr.  Collins  in  the  Mechanics'  Bank,  and 
that  the  whole  balance  due  upon  this  account  has  remained  in  that 
institution,  untouched  by  Daniel  Parker.  It  was  deposited  by  him 
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in  his  capacity  of  administrator,  and  went  to  his  account  as  such. 
Under  these  circumstances,  the  auditors  conceive,  that  they  are  not 
bound  to  charge  the  accountant  with  interest  on  the  balance  reported 
to  be  in  his  hands,  inasmuch  as  he. derived  no  benefit  whatever  from 
the  employment  of  the  fund.  Had  the  deposit  been  to  his  private 
aceount,  it  might  be  considered  as  giving  him  a  credit  in  bank  to 
the  extent  of  the  sum  deposited ;  but  when  he  never  used  the  money, 
and  was  always  in  a  condition  to  pay  over  the  balance  at  any  time 
it  might  be  demanded,  it  would  be  inequitable  to  visit  him  with 
interest.  The  auditors  accordingly  refuse  to  discharge  the  account- 
ant with  interest  on  the  balance  reported  to  be  in  his  hands." 
To  this  report  the  following  exceptions  were  filed. 

1.  "  Because  the  auditor  has  refused  to  charge  the  accountant 
with  the  cestui  que  trusts'  share  of  the  proceeds  of  the  Penn  Town- 
ship lots,  mentioned  in  the  report  of  the  auditor. 

2.  Because  the  auditor  has  refused  to  charge  the  accountant  with 
interest  on  the  sum  of  $2666.66,  from  April  1831,  to  the  present 
time,   the  said  sum   being  part  of  the  trust  fund  received  by  the 
accountant  in  April   1831,  and  which  he  was  by  the  terms  of  his 
trust  bound  to  invest." 

The  Court  of  Common  Pleas  overruled  these  exceptions,  and 
made  a  decree  in  conformity  with  the  report ;  from  which  decree 
an  appeal  was  taken  to  this  court. 

These  appeals  were  now  argued  together,  by  Mr.  Meredith,  for 
the  appellant,  and  Mr.  Rawle,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — On  the  appeal  from  the  Orphans'  Court,  the  atten- 
tion of  this  court  has  been  particularly  directed  to  the  second 
exception,  the  first  having  been  abandoned  by  the  counsel.  This 
exception  refers  to  the  allowance  of  the  sum  of  $1055.67  cents 
with  the  interest.  Thomas  Savery  having  settled  his  administra- 
tion account  on  the  estate  of  George  Aston,  a  balance  of  $1537.72 
was  decreed  in  his  favor.  No  appeal  was  taken  *from  this  r+^oq 
decree,  and  it  became  a  debt  owing  by  the  estate  of  Aston,  *- 
to  the  accounting  executor;  and  on  his  death  was  assets  in  the 
hands  of  his  administrator.  The  only  way  in  which  it  can  come 
properly  into  the  administration  account  of  the  surviving  executor 
of  Aston's  estate,  is  on  the  footing  of  a  debt  due  by  the  estate, 
which  had  been  paid  or  otherwise  discharged  or  satisfied  in  whole 
or  in  part.  If  the  debt  had  been  paid  by  him,  he  would  be  entitled 
to  a  credit  for  the  payment ;  and  this  would  seem  to  be  admitted. 
Or  if  the  administrator  of  Savery,  the  deceased  executor,  has  dis- 
charged the  estate,  or  otherwise  admitted  satisfaction  of  the  claim, 
it  is  the  same  thing,  so  far  as  the  representatives  of  Aston's  estate 
are  interested.  The  administrator  of  Collins,  it  is  true,  has  not 
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actually  paid  the  money  to  the  administrator  of  Savery,  yet  the 
latter  is  willing  to  admit,  that  he  has  received  part  payment  or  satis- 
faction of  the  debt  to  the  amount  of  $1055.67  cents.  Thomas 
Stewardson,  who  was  the  administrator  of  Thomas  Savery,  was 
examined  before  the  auditors,  and  testified,  that  the  estate  of  Zac- 
cheus  Collins,  was  entitled  to  receive  out  of  the  balance  appearing 
to  be  due  to  Thomas  Savery's  estate  $1055.67  cents  ;  arid  that  in 
the  lifetime  of  Zaccheus  Collins  and  Thomas  Savery,  an  agreement 
was  made  between  them,  by  which  Collins  was  to  receive  two-fifths 
of  the  whole  amount  of  commissions  that  should  be  charged  by 
Savery.  He  further  stated,  that  if  it  was  deemed  necessary,  he 
would  endorse,  at  the  foot  of  the  account  filed  by  him,  a  declara- 
tion, that  of  the  balance  due,  Savery  was  only  entitled  to  four 
hundred  and  eighty  two  dollars  and  five  cents,  and  Collins  to  one 
thousand  and  fifty-five  dollars  and  sixty- seven  cents.  After  such 
an  acknowledgment,  and  such  a  declaration,  and  particularly  if 
followed  by  the  endorsement,  which  the  administrator  of  Savery 
offered  to  make  at  the  foot  of  the  account,  it  is  difficult  to  perceive 
the  injury  which  by  possibility  can  be  done,  by  permitting  it  to 
stand  as  a  charge  against  the  estate,  in  the  administration  account 
of  the  surviving  executor.  By  the  former  decree,  the  estate  was 
fixed  for  the  amount  decreed ;  and  all  that  can  be  reasonably 
required,  is,  that  the  estate  of  Aston  should  be  discharged  from  the 
payment  of  the  debt  ascertained  by  the  former  decree ;  and  whether 
this  is  done  by  an  actual  payment,  in  the  form  of  the  acknowledgment 
of  satisfaction,  as  to  those  interested  is  perfectly  immaterial.  The 
only  interest  they  have  is,  that  they  should  be .  discharged  from  all 
claim  on  the  part  of  the  administrator  of  Savery ;  and  it  is 
obviously  indifferent  to  them,  to  whom  the  money,  for  which  the 
estate  is  bound,  should  be  paid.  If  a  suit  should  hereafter  be 
brought  to  recover  the  debt  by  the  administrator  of  Savery,  it  is 
plain  that  he  would  be  estopped  by  his  admission  and  express  con- 
sent, that  this  should  be  credited  to  the  administrator  of  Collins. 
But  it  is  contended,  that  the  agreement  between  Collins  and  Savery, 
is  against  the  policy  of  the  law.  All  the  terms  of  the  agreement 

*2401  are  8et  out '  anc^  'kfct  ^  was'  (as  *s  8uPP°sed  *by  the  coun- 
J  sel),  an  agreement  that  Savery  was  to  do  all  the  labor,  and 
incur  all  the  responsibility,  does  not  certainly  appear.  Nay,  as  to 
part,  the  reverse  was  the  fact,  for  the  auditor  reports,  that  much 
labor  was  expended  by  Zaccheus  Collins,  in  his  lifetime,  for  the 
benefit  of  the  heirs  of  George  Aston.  This  does  not  look  like  a 
disposition  to  avoid  the  responsibility ;  and  the  settlement  of  the 
account  by  Savery,  is  very  inconclusive  proof  of  it.  There  are 
many  reasons  which  may  render  a  separate  account  a  prudent  mea- 
sure, without  resorting  to  an  imputation  of  a  design  to  avoid  a 
proper  degree  of  responsibility.  Indeed,  the  counsel  disclaims  all 
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intention  to  impute  any  corrupt  understanding  between  these  parties, 
who  are  acknowledged  to  have  been  gentlemen  of  the  most  respect- 
able standing  and  character.  Enough  does  not  appear  to  raise  the 
question,  which  has  been  so  earnestly  pressed  by  the  counsel  for 
the  appellant.  If  this  were  a  case  between  the  executors  them- 
selves, and  it  appeared  that  one  did  all  the  work,  and  incurred  all 
the  responsibility,  there  would  perhaps  be  but  little  difficulty  in 
holding,  that  an  agreement  made  for  such  purposes  and  objects,  was 
without  consideration  and  void.  But  in  this  matter,  the  estate  has 
no  interest ;  for  the  number  of  the  executors  makes  no  difference 
in  the  rate  of  commission.  The  court  makes  an  allowance  for  the 
trouble  of  doing  the  whole  business.  If  ehe  trouble  of  the  exe- 
cutors has  been  unequal,  as  is  generally  the  case,  they  should  do 
justice  among  themselves  by  assigning  to  each  a  share  of  the  whole 
allowance  proportioned  to  his  trouble ;  or  if  they  choose  to  divide 
it  equally,  it  is  their  own  concern,  and  they  may  settle  it  as  they 
please.  Walker's  Estate,  9  S.  &  R.  226.  If  hereafter  a  case 
should  occur,  where  it  was  apparent  that  the  agreement  was  made 
for  the  corrupt  purpose  of  avoiding  responsibility,  it  would  be  a 
fraud,  and  on  that  ground,  we  would  allow  no  commission  whatever. 
But  that  is  not  this  case,  for  the  commissions  have  been  already 
allowed,  on  the  confirmation  of  the  former  administration  account, 
and  are  not  now  open  for  examination.  Besides,  fraud  is  not  pre- 
tended;  in  which  case  only  would  we  be  justified  in  withholding  a 
proper  compensation  for  the  services  rendered  the  estate  by  the 
acting  executor.  If  the  principal  is  due,  it  follows  as  a  conse- 
quence, that  the  interest  is  due  also.  Interest  is  an  incident  to  a 
decree  or  judgment  for  money. 

There  is  something  in  the  third  exception.  It  was  ordered  by 
the  Orphans'  Court,  that  the  accounts  should  be  referred  to  an 
auditor,  and  with  instructions  to  strike  out  of  the  accounts  all  items 
on  either  side,  relating  to  the  trust  estates,  or  moneys,  &c.  This 
the  auditor  refused  to  do  as  to  part,  conceiving  that  they  did  not 
partake  of  the  character  of  trust  estates.  The  testator  devised  a 
house  and  lot  in  Chambersburg,  and  a  lot  of  ground  in  Penn 
Township,  to  his  executors,  with  directions  to  sell  the  property, 
and  divide  the  proceeds  among  certain  persons  specifically  named 
in  the  will.  The  auditor  *was  of  the  opinion  that  this  pro-  r*oj.i 
perty  belonged  to  the  administration  account,  because  an  exe-  '- 
cutor  who  disposes  of  real  estate,  does  it  in  his  capacity  of  execu- 
tor, and  receives  the  proceeds  in  the  same  character.  It  matters 
not,  to  the  validity  of  the  exception,  that  the  residuary  legatee,  and 
the  cestui  que  trust,  are  the  same  individual.  It  may  be  mere  form 
here,  but  in  many  cases  it  is  one  of  substance.  The  admixture  of 
accounts,  in  their  nature  different,  is  the  prolific  parent  of  error, 
and  may  sometimes  be  used  as  a  cover  to  fraud.  For  this  reason, 
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it  is  essential  to  the  furtherance  of  justice,  that  such  accounts  should 
be  kept  separate  and  distinct.  This  was  a  trust  in  which  the  testa- 
tor set  apart  certain  portions  of  real  estate,  for  certain  purposes, 
from  the  general  mass  of  his  estate.  If  any  other  persons  than  the 
executors  had  been  named,  to  execute  the  trust,  it  could  form  no 
part  of  the  administration  account,  unless  the  property  specifically 
devised  was  taken  for  the  payment  of  the  debts.  It  is  a  confidence 
reposed  in  them,  that  they  will  apply  the  property  faithfully,  and 
according  to  the  directions  of  the  will;  and  it  is  not  easy  to  see, 
why  the  appointment  of  the  same  persons  as  executors  and  trustees, 
should  make  any  difference  in  their  obligations  or  duties.  It  is  not 
necessary  to  call  them  trustees,  to  invest  them  with  this  character, 
as  this  must  depend  upon  the  nature  of  the  duties  which  they  have 
to  perform.  They  are  entitled  to  compensation  in  a  two-fold  char- 
acter, as  trustees  and  executors ;  and  when  the  recipients  of  the 
testator's  bounty  are  different  persons,  this  may  be  of  some  conse- 
quence, for  it  would  be  obviously  wrong,  to  throw  the  expense 
attending  the  management  of  the  trust,  on  the  residuary  legatees, 
which  would  be  the  effect  of  the  decision  of  the  auditor.  And  this 
would  be  clear,  and  the  injustice  apparent,  where  an  estate  was 
given  in  trust  to  one,  and  the  residue  to  another,  and  where  the 
control  of  the  trust  fund  would  be  distinct  and  independent  of  the 
general  administration.  All  the  services  which  may  be  rendered, 
in  furtherance  of  the  trust  are  exclusively  for  the  benefit  of  the 
cestui  que  trusts,  and  the  expenses  should  be  paid  by  them,  and  not 
by  those  who  derive  no  benefit  from  them.  As  regards  the  fund, 
he  acts  as  trustee  ;  committing  the  trust  to  the  executor,  eo  nomine, 
does  not  make  him  less  a  trustee.  If  the  beneficiaries  are  properly 
cestui  que  trusts,  the  person  to  whom  the  legal  estate  is  given  for 
their  use  and  benefit,  by  whatever  name  he  may  be  called,  must  act 
as  a  trustee  strictly,  and  in  no  other  character  whatever.  In  the 
Trustees  of  Jacobs  v.  Bull,  1  Watts  370,  the  executors  were  held 
accountable  as  trustees,  although  named  in  the  will  as  executors. 

This  disposes  of  the  first  exception  to  the  trust  account,  as  well 
as  to  the  exception  to  the  administration  account.  The  account  to 
which  the  second  exception  applies  is  the  account  of  Z.  Collins, 
trustee,  as  exhibited  by  Daniel  Parker,  his  administrator.  The 
second  exception  is  the  refusal  to  charge  the  accountant  with  the 
interest  on  the  sum  of  $2666.65,  part  of  the  trust  fund.  It  strikes 
*2-t21  *me'  tnat  *n  ^h*8  accoun^  Daniel  Parker  is  neither  charge- 
able  with  the  principal  nor  interest.  The  money  arises  out 
of  certain  ground-rents  devised  to  the  executors,  in  trust  for 
certain  persons  and  purposes,  specified  in  the  will,  in  which  the 
testator  provides,  that  if  the  said  ground-rents  should  be  extin- 
guished by  purchase  agreeably  to  a  provision  in  the  deed  of  con- 
veyance, then  the  purchase-money  therefor  shall,  in  lieu  of  the  said 
ground-rent,  go  and  be  paid  to  the  said  Zaccheus  Collins,  Ellison 
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Perot  and  Thomas  Savery,  and  the  survivors  and  survivor  of  them 
and  the  executors  and  administrators  of  such  survivor.  The  con- 
tingency to  which  the  testator  refers  has  happened ;  for  Daniel 
Parker  is  the  administrator  of  the  surviving  executor  Collins,  and  as 
such  is  in  possession  of  the  money,  as  a  trustee  of  Aston,  and  not 
as  the  administrator  of  Collins. 

When  the  same  individual  is  an  executor  of  a  will,  and  also  the 
trustee  of  a  fund  arising  out  of  the  estate  of  the  testator,  and  re- 
ceives money  in  contemplation  of  law  as  trustee,  it  is  demandable 
from  him  in  no  other  character.     Trustees  of  Jacobs  v.  Bull,  I  Watts 
370.     Where  the  same  hand  is  to  pay  and  to  receive,  the  transfer 
is  made  by  operation  of  law.     It  was  not  necessary  to  the  validity 
of  the  transfer  that  Daniel  Parker  should  make  a  declaration,  or  do 
any  act  to  the  effect  that  he  treated  the  money  in  his  hand  as  be- 
longing to  him  in  his  character  as  trustee.     This  the  law  does  for 
him ;  and  as  it  clothes  him  with  the  power,  it  at  the  same  time 
throws  upon  him  all  the  responsibility  of  a  trustee.     To  have  handed 
the  money  across  the  table  as  administrator,  in  order  to  receive  it 
back  as  trustee,  would  have  been  an  idle  and  useless  ceremony. 
Siter's  Case,  4  Rawle  483.     The  trust  money  passed  into  the  pos- 
session of  Daniel  Parker,  as  the  trustee  of  Aston,  in  the  year  1832, 
and  it  was  his  duty  to  invest  it  in  a  reasonable  time  as  directed  in 
the  will.     Instead  of  pursuing  this  course,  all  the  funds  belonging 
to   the  estate,   including  the  trust  funds,  were  deposited  by   the 
administrator,  in  the  Mechanics'  Bank :  and  the  whole  balance  due 
upon  the  account  according  to  the  report  of  the  auditor,  remained 
untouched  by  General  Parker.     It  imports  but  little,  in  which  char- 
acter the  money  was  deposited ;  as  the  fund,  according  to  legal  con- 
struction, was  in  his  hands  as  the  trustee  of  Aston,  and  it  was  his 
duty  to  invest  it,  as  directed  by  the  testator.     Nor  can  he,  under 
such    circumstances,    claim    an   exemption    from    liability    merely 
because  he  has  not  used  the  fund  for  his  own  benefit.     The  ground 
of  liability  is  the  failure  to  perform  a  duty,  imposed  on  him  by  the 
will  of  Aston,  of  which  he  is  the  trustee,  by  an  investment  of  the 
fund  for  the  benefit  of  the  cestui  que  trust.     Although  then,  we  are 
of  the  opinion,  that  General  Parker  may  be  liable  for  the  principal 
and  interest,  in  another  proceeding,  yet  it  cannot,  with  any  pro- 
priety, enter  into  this  account.     If  we  should  allow  the  charges  in 
this  proceeding,  it  would  be  at  the  expense  of  the  estate  of  Collins  ; 
whereas  the  delinquency,  if    any,  was  by    Parker,  as  trustee  of 
*Aston's  will,  and  not  as  administrator  of  Collins.     And    r^^o 
certainly  as  far  as  regards  this,  Collins  in  his  lifetime  was    *• 
guilty  of  no  default  whatever.     To  reach  this  item,  it  will  be  neces- 
sary to  cite  him  to  account  in  the  capacity  of  trustee,  when  he  wil) 
be  chargeable  with  the  amount  of  the  trust  fund  in  his  possession, 
and  under  his  control,  and  also  with  the  interest,  unless  he  shows 
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special  reasons  to  justify  his  failure  to  make  the  necessary  invest- 
ment. 

This  disposition  which  we  intend  to  make  of  these  accounts,  will 
render  unnecessary  any  expression  of  opinion  on  the  fourth  excep- 
tion. If  the  question  should  again  arise  on  the  report  of  the  audi- 
tor, to  whom  we  intend  to  refer  these  accounts,  it  may  then  be 
considered  with  a  better  prospect  of  doing  justice  to  the  parties. 
The  sixth  exception,  and  also  the  allegation  that  double  commis- 
sions have  been  charged,  are  also  referred  to  the  auditor.  This,  if 
the  facts  are  as  stated,  is  so  clearly  erroneous,  that  there  will  be  no 
difficulty  in  making  the  necessary  correction. 

Decree  accordingly. 

Cited  by  counsel,  3  W.  &  S.  460  ;  7  Barr  461.  ||  19  Smith  270  :  1  Norris 
146;  s.  c.  3  W.  N.  C.  146;  2  Id.  541.|| 

Cited  by  the  court  below,  3  P.  F.  Smith  369. 

||  Referred  to,  as  to  the  duty  of  an  executor  and  trustee  of  realty  to  file 
separate  accounts:  Leslie's  Appeal,  13  Smith  365;  as  to  division  of  com- 
missions between  executors:  Wickersham's  Appeal,  14  Id.  69  ;  if  one  receives 
all,  the  remedy  of  the  other  is  in  the  common-law  courts :  Id.|| 
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Trevor  against  Perkins. 

IN   ERROR. 

The  charter  of  the  Pennsylvania  and  Ohio  Canal  Company  declared  that 
the  stock  of  the  company  should  be  considered  as  real  estate,  and  the  shares 
transferred  by  deed  duly  acknowledged,  and  recorded  in  a  book  to  be  kept 
for  the  purpose.  The  plaintiff  subscribed  for  one  hundred  shares  of  this 
stock,  and  paid  $5  on  each  share,  being  the  first  instalment  required  by  law, 
and  took  a  receipt  from  the  commissioner.  A  few  days  afterwards  he  sold 
these  shares  to  the  defendant  for  $1 100,  and  gave  a  power  of  attorney  to 
transfer  them  to  the  defendant,  "subject  to  the  payment  of  the  remaining 
instalments  by  the  said  (defendant),  or  his  assigns,  as  the  same  may  be  called 
in."  No  formal  assignment  was  made  of  these  shares.  About  a  month 
afterwards,  a  second  instalment  was  called  for ;  and  a  few  days  after  the 
call,  and  before  the  time  of  payment,  the  defendant  sold  these  shares  to  a 
third  person,  and  gave  him  the  receipts  for  the  first  instalment,  and  the 
power  of  attorney,  in  which  he  had  erased  his  own  name.  Neither  the  de- 
fendant, nor  the  purchaser  from  him  paid  the  second  instalment,  and  the 
plaintiff  afterwards  paid  it  on  his  original  subscription,  and  brought  this 
action  for  reimbursement.  A  witness,  who  was  present  at  the  conversation 
between  the  plaint.iff  and  defendant,  at  which  the  contract  of  sale  took 
place,  testified  that  he  had  a  faint  impression  that  there  was  something  said 
about  liability  for  instalments.  Held,  that  there  was  evidence  to  go  to  a 
jurv  of  a  contract  on  the  part  of  the  defendant  to  indemnify  the  plaintiff 
against  the  subsequent  instalments  ;  and  that  if  they  were  satisfied  that 
there  was  such  an  agreement,  either  verbal  or  written,  the  plaintiff  was 
entitled  to  recover. 
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THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of 
assurnpsit,  brought  by  John  B.  Trevor  against  Thomas  J.  Perkins. 

The  circumstances  upon  which  the  action  was  founded  appeared 
to  be  as  follows  : 

On  the  10th  of  January  1827,  the  legislature  of  the  state  of 
Ohio  passed  an  act  to  incorporate  a  company  called  "  The  Penn- 
sylvania and  Ohio  Canal  Company;"  for  the  purpose  of  construct- 
ing a  canal  from  the  Ohio  State  Canal  to  the  Pennsylvania  Canal, 
at  or  near  Pittsburgh,  or  at  some  other  suitable  point.  This  act  was 
confirmed  by  the  legislature  o'f  Pennsylvania,  on  the  14th  of  April 
1827  ;  and  *various  supplements  were  afterwards  passed,  rsojc 
The  material  provisions  of  these  acts  were  the  following : 

"  Sect.  13.  The  said  corporation  shall  be,  and  is  hereby  autho- 
rized to  raise  sufficient  funds  for  the  accomplishment  of  the  objects 
aforesaid ;  and  for  that  purpose,  the  persons  named  in  the  first 
section  of  this  act,  or  a  majority  of  them,  shall  be  commissioners, 
whose  duty  it  shall  be,  so  soon  after  the  taking  effect  of  this  act, 
as  a  majority  of  them  shall  judge  proper,  to  cause  books  to  be 
opened  at  such  times  and  places  as  they  shall  think  fit,  in  the  states 
of  Ohio  and  Pennsylvania,  and  elsewhere,  under  the  management 
of  such  persons  as  they  shall  appoint,  for  receiving  subscriptions  to 
the  capital  stock  of  said  company,  each  share  to  be  of  the  amount 
of  one  hundred  dollars,  and  each  subscriber  to  be  a  member  of  said 
corporation  for  all  purposes ;  and  public  notice  shall  be  given,  in 
such  manner  as  may  be  deemed  advisable  by  the  said  commissioners, 
of  the  times  and  places  of  opening  such  books ;  and  the  said  com- 
missioners, or  a  majority  of  them,  may  prescribe  the  form  of  said 
subscription  ;  and  whenever  the  sum  of  five  hundred  thousand  dol- 
lars, or  the  greater  part  of  the  stock  of  said  company  shall  have 
been  subscribed,  it  shall  be  the  duty  of  said  commissioners,  or  a 
majority  of  them,  to  call  a  meeting  of  the  stockholders,  by  causing 
notice  to  be  published  in  one  or  more  newspapers  in  general  circu- 
lation in  the  respective  places  in  which  the  books  shall  have  been 
opened,  and  stock  subscribed,  at  least  twenty  days  previous  thereto, 
of  the  time  and  place  of  such  meeting,  which  shall  be  at  some  con- 
venient town,  or  place,  near  the  route  of  the  contemplated  canal ; 
at  which  meeting  the  stockholders  who  shall  attend  for  that  pur- 
pose, either  in  person,  or  by  lawful  proxy,  shall  elect  by  ballot 
seven  directors,  who  shall  hold  their  offices  until  the  expiration  of 
one  year,  and  until  others  shall  be  chosen  in  their  places ;  and  the 
said  commissioners  shall  be  inspectors  of  the  first  election  of  direct- 
ors of  the  said  corporation,  and  shall  certify  under  their  hands,  the 
names  of  those  duly  elected,  and  shall  deliver  over  to  them  the  said 
certificates  and  subscription  books ;  and  at  said  election,  and  at  all 
other  elections,  or  voting  of  any  description,  every  member  shall 
5  WHARTON — 16 
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have  a  right  to  vote  by  himself,  or  proxy  duly  authorized  in  writ- 
ing, and  each  share  shall  entitle  the  holder  to  one  vote;  and  that  the 
management  of  the  concerns  of  the  said  corporation,  shall  be 
entrusted  to  seven  directors,  to  be  elected  annually  by  the  stock- 
holders, by  ballot ;  and  that  the  directors  first  chosen,  and  such 
directors  as  shall  thereafter  be  chosen,  at  any  subsequent  election, 
shall  immediately  thereafter  meet  and  elect  one  of  their  number, 
who  shall  be  president  thereof,  until  another  election,  and  also  elect 
a  treasurer  and  secretary,  who  may  be  removed  at  the  pleasure  of 
the  said  president  and  directors,  and  others  elected  in  their  places ; 
*r>46~|  an(^  ^at  *a  maJ0"ty  °f  *ne  said  directors  shall  constitute  a 
'  board,  for  every  purpose  within  the  provisions  of  this  act." 

"  Sect.  15.  The  books  of  subscription  shall  remain  open  as  long 
as  the  president  and  directors  of  said  company  shall  see  fit ;  and 
each  subscriber  shall  be  bound  to  pay,  from  time  to  time,  such  instal- 
ments on  his  stock,  as  the  said  president  and  directors  may  lawfully 
require,  they  giving  at  least  thirty  days  previous  notice,  of  the 
time  and  place  of  making  the  payments  required,  in  at  least  one 
newspaper  in  general  circulation  in  each  of  the  counties  through 
which  the  said  canal  may  pass ;  but  no  assessment  shall  ever  be 
made,  so  as  to  render  any  subscriber  liable  to  pay  more  than  one 
hundred  dollars  for  a  share.  If,  however,  after  the  closing  of  said 
books,  or  at  any  time,  it  shall  appear  that  sufficient  funds  have  not 
been  raised,  the  president  and  directors  of  said  company,  or  its 
officers  duly  authorized  for  that  purpose,  may,  at  any  time,  and  from 
time  to  time,  raise  the  necessary  funds,  by  creating  and  selling  addi- 
tional shares,  in  such  manner  and  upon  such  terms,  as  the  said 
president  and  directors  shall  prescribe  ;  and  the  holders  of  such 
additional  shares  shall  thenceforward  be  members  of  said  corpo- 
ration for  all  purposes. 

"  Sect.  16.  If  any  subscriber  shall  neglect  to  pay  his  subscrip- 
tion, or  any  portion  thereof,  for  the  space  of  thirty  days  after  he 
is  required  so  to  do,  by  the  said  president  and  directors,  notice 
having  been  given,  as  required  in  this  act,  the  treasurer  of  said 
corporation,  or  other  officer  duly  authorized  for  that  purpose,  may 
make  sale  of  such  share  or  shares,  at  public  auction,  to  the  highest 
bidder,  giving  at  least  thirty  days  previous  notice  thereof,  in  some 
newspaper  in  general  circulation  at  the  place  of  sale ;  and  the  same 
shall  be  transferred  by  the  treasurer,  in  the  manner  hereinafter 
provided,  to  the  purchaser,  and  such  delinquent  subscriber  shall  be 
held  accountable  to  the  corporation  for  the  balance,  if  his  share  or 
shares  shall  be  sold  for  less  than  the  amount  remaining  due  thereon, 
and  shall  be  entitled  to  the  overplus,  if  the  same  be  sold  for  more 
than  the  amount  so  remaining  due,  after  deducting  the  costs  of 
sale. 

"  Sect.  17.  The  stock  of  said  corporation,  shall  be  deemed  and 
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considered  real  estate ;  and  any  share  or  shares  of  any  stockholder, 
may  be  transferred  by  deed  duly  acknowledged,  and  recorded  by 
the  clerk  of  said  corporation,  in  a  book  to  be  kept  for  that  purpose, 
which  book  or  books  shall  at  all  reasonable  times,  during  the  usual 
hours  of  transacting  business,  be  open  to  the  examination  of  any 
person  having  in  his  possession  any  demand  against  said  company  ; 
and  the  treasurer  is  hereby  authorized  to  make  transfers  in  like 
manner,  of  the  shares  of  members  sold,  according  to  the  provisions 
of  the  last  preceding  section  of  this  act." 

Subscription   books  were  opened   in  the  city  of  Philadelphia, 
and    *the   plaintiff  became  a  subscriber  for  one   hundred  r*27± 
shares  on  the  27th  of  April  1835,  and  signed  the  follow- 
ing paper. 

"  We,  whose  names  are  hereunto  subscribed,  each  of  us  do  promise 
to  pay  to  the  directors  of  the  Pennsylvania  and  Ohio  Canal  Com- 
pany, the  sum  of  one  hundred  dollars  for  every  share  of  stock  set 
opposite  our  respective  names  and  by  us  respectively  subscribed,  in 
such  manner  and  proportions,  and  at  such  times  and  places  as  shall 
be  directed  and  determined  upon  by  the  said  directors,  in  pursuance 
of  an  act  authorizing  the  governor  of  this  Commonwealth  to  incor- 
porate the  Pennsylvania  and  Ohio  Canal  Company. 

"  In  witness  whereof,  we  have  set  our  hands,  this  twenty-seventh 
day  of  April,  A.  D.  1835,  in  the  city  of  Philadelphia." 

The  plaintiff  paid  five  dollars  on  each  share  at  the  time  of  sub- 
scribing ;  and  two  certificates  (Nos.  112  and  113)  for  fifty  shares 
each  were  issued  to  him. 

On  or  about  the  24th  of  April  1835,  the  defendant  Perkins 
applied  to  the  plaintiff  for  the  purchase  of  these  shares.  He  agreed 
verbally  to  give  ten  or  eleven  dollars  per  share  for  the  five  paid. 
The  witness  for  the  plaintiff  who  proved  this,  stated  that  he  had  a 
faint  impression  that  there  was  something  said  about  liability  for 
instalments.  Perkins  then  gave  the  plaintiff  his  check  of  the  same 
date  for  eleven  hundred  dollars,  which  was  paid ;  and  the  plaintiff 
gave  him  a  power  of  attorney  in  the  following  form : 

"Know  all  men  by  these  presents,  that  I,  John  B.  Trevor, 
for  value  received  have  constituted  and  appointed,  and  do  hereby 
irrevocably  constitute  and  appoint  my 

true  and  lawful  attorney  for  me,  and  in  my  name  to  transfer  and 
assign  to  Thomas  J.  Perkins  one  hundred  shares  in  the  capital 
stock  of  the  Pennsylvania  and  Ohio  Canal  Company  upon  which 
five  dollars  per  share  have  been  paid,  as  per  the  receipt  of  B.  Chew, 
Jr.,  Thomas  Biddle  and  Wm.  Boyd,  a  committee  of  commissioners, 
dated  the  27th  of  April  last,  Nos.  112  and  113  hereto  annexed, 
subject  to  the  payment  of  the  remaining  instalments  by  the  said 
Thomas  J.  Perkins,  or  his  assigns,  as  the  same  may  be  called  in, 
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and  I  do  hereby  further  empower  my  said  attorney  to  do  and  exe- 
cute whatever  may  be  needful  and  necessary  to  carry  this  authority 
into  full  effect,  and  furthermore  to  substitute  and  appoint  one  or 
more  persons  under  him  with  like  power,  hereby  giving  to  my  said 
attorney  full  power,  strength  and  authority  in  the  premises,  and 
ratifying  and  holding  for  firm  and  effectual  all  that  he  shall  lawfully 
do  therein. 

Witness  my  hand  and  seal,  this  9th  day  of  May,  A.  D.  1835. 

Signed,  sealed,  and  delivered  in 
the  presence  of  L.  KNOWLES, 

J.  N.  KNOWLES.    JNO.  B.  TREVOR.  [Seal.] 

*r>481        *"  (Endorsed).     Transfer  of  100  shares  of  the   Penna. 
J  and  Ohio  Canal.     J.  B.  TREVOR  to ." 

When  the  power  was  drawn  or  executed  did  not  exactly  appear, 
but  it  would  seem  that  it  was  about  the  time  of  receiving  the  check 
or  within  a  few  days  afterwards,  and  was  a  part  of  the  arrange- 
ment. When  received  by  the  defendant  it  was  filled  up  with  his 
name  as  above.  On  the  28th  of  May  1835,  the  defendant  sold 
these  shares  to  Hallowell  &  Co.  at  four  dollars  fifty  cents  for  five 
dollars  paid ;  and  the  power  of  attorney  and  two  receipts  for  the 
original  payments  by  the  plaintiff  were  delivered  over  to  them  ;  the 
name  of  the  defendant  having  previously  been  erased  by  him. 

On  the  22d  of  May  1835,  the  stockholders  had  agreed  to  call  for 
the  second  instalment  upon  the  stock ;  and  notices  were  published 
in  the  United  States  Gazette  at  Philadelphia,  on  the  26th  of  May, 
and  on  the  3d  of  June  1835,  at  the  places  where  the  canal  passes, 
calling  for  payment  of  this  instalment  on  the  3d  of  July.  The 
instalment  on  the  one  hundred  shares  sold  by  the  plaintiff  to  the 
defendant  was  not  paid  by  the  defendant  or  his  vendee. 

On  the  llth  of  March  1836,  the  plaintiff  paid  the  attorney  for 
the  company  the  sum  of  five  hundred  dollars,  being  the  amount 
due  for  the  second  instalment  on  these  shares,  which  had  been  sold 
at  auction  by  the  company,  under  the  16th  section  of  the  charter. 
This  action  was  brought  for  reimbursement. 

The  case  was  tried  before  Pettit,  President,  on  the  28th  of  Octo- 
ber 1837,  when,  after  testimony  had  been  given  to  the  foregoing 
effect,  the  plaintiff's  counsel  requested  the  court  to  charge — 

1.  That  the  transfer  in  question  by  parol  and  payment  of  the 
check  on  the  29th  of  April  1835,  made  the  defendant  liable  to  the 
plaintiff  for  the  second  instalment,  after  the  defendant  had  declined 
to  pay,  and  the  plaintiff  was  compelled  to  pay  it. 

2.  That  the  acceptance  of  the  defendant  from  the  plaintiff,  of 
letter  of  attorney  of  the  9th  of  May  1835,  renders  the  defendant 
liable  for  the  conditions  contained  in  the  same. 

3.  That  such  liability  cannot  be  altered  by  the  defendant  without 
the  consent  of  the  plaintiff. 
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4.  That  the  erasure  of  the  defendant's  name  by  the  defendant, 
without  the  consent  of  the  plaintiff,  is  void,  so  far  as  regards  the 
plaintiff. 

5.  That  the  parol  agreement  and  the  delivery  of  the  papers  con- 
stituted a  valid  contract  between  the  plaintiff  and  defendant,  and  a 
valid  transfer  of  the  stock,  though  not  according  to  the  terms  of  the 
act  of  incorporation. 

*The  learned  judge  after  stating  the  case  proceeded  in  sub-  r*94Q 
stance  as  follows : 

"  The  defendant  denies  that  in  point  of  fact  the  plaintiff  ever 
was  committed  to  the  company  for  the  sum  he  paid.  The  defend- 
ant denies  that  the  proper  steps  were  taken  by  the  company,  as  to 
the  call  for  the  second  instalment,  or  as  to  the  thirty  days'  notice,  or 
as  to  the  public  advertisement.  There  is  evidence  on  all  these  mat- 
ters for  the  consideration  of  the  jury,  but  the  great  object  of  this 
cause  would  not  be  accomplished  if  it  went  off  on  this  point.  As- 
suming for  the  argument,  that  all  that  ought  to  have  been  done 
by  the  company  was  done,  and  that  what  the  plaintiff  paid,  he 
paid  rightly,  yet  the  defendant  alleges,  that  on  the  true  construc- 
tion of  the  charter,  he  is  not  liable  to  the  payment  of  the  present 
demand  ;  and  that  he  has  made  no  agreement  beyond  the  charter. 
This  brings  up  the  main  question  of  this,  and  it  is  understood  of 
many  other  causes.  I  shall  consider  the  subject  in  two  aspects. 

"  1.  On  the  act  of  incorporation  alone,  supposing  the  paper  of 
the  9th  of  May  1835,  to  be  a  mere  power  of  attorney  and  nothing 
more. 

"  2.  As  to  the  alleged  necessary  import  of  the  paper  of  the  9th 
of  May  1835,  as  matter  of  law  binding  the  parties,  and  calling  for 
a  decision  by  the  court. 

"  We  shall  then  be  able  to  see  whether  there  is  any  thing  con- 
nected with  that  paper  which  presents  such  a  mixed  question  of 
law  and  fact  as  requires  the  determination  of  the  jury. 

"  First.  It  is  necessary  to  consider  the  15th,  16th  and  17th  sec- 
tions of  the  charter.  (The  judge  here  read  them.) 

"  Now  this  stock  is  to  be  deemed  and  considered  as  real  estate  ; 
and  transfers  of  it  may  be  made  by  deed  duly  acknowledged.  The 
subsequent  alteration  of  the  charter  does  not  reach  the  case  now 
before  us.  The  first  payment  having  been  made,  the  stock  was  to 
be  deemed  as  real  estate,  subject  to  certain  payments  of  instalments 
at  the  call  of  the  company.  Then  as  real  estate,  what  is  the  law 
applicable  to  the  subject.  The  first  contractor  is  liable.  He  may 
make  a  conveyance,  the  estate  being  still  subject  to  the  payment 
of  instalments.  As  a  covenant  runs  with  the  land,  so  this  was 
an  undertaking  running  with  the  property.  As  a  covenant  running 
with  the  land  binds  the  original  covenantor  by  the  privity  of  con- 
tract, and  any  actual  holder  by  privity  of  estate ;  so  here,  the 
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undertaking  or  agreement  running  with  the  stock,  binds  the  origi- 
nal subscriber  by  the  privity  of  contract,  and  the  actual  holder  by 
privity  of  estate.  It  is  conceded  that  if  the  defendant  had  a  trans- 
fer from  the  plaintiff,  so  as  to  raise  the  question  at  all,  Hallowell 
had  as  valid  a  transfer  from  the  defendant.  In  each  instance  a 
verbal  compact  existed,  accompanied  by  a  delivery  of  the  scrip. 
The  cause  has  been  treated  as  if  the  plaintiff  had  made  a  deed  to 
*2^0~l  t'ie  Defendant,  *and  the  defendant  another  to  Hallowell. 
-"  While  the  plaintiff  contends  that  his  omission  to  make  a 
deed  to  the  defendant,  does  not  defeat  his  action,  he  cannot  claim 
any  advantage  from  the  omission  of  the  defendant  to  make  a  deed 
to  Hallowell — nor  has  he  done  so.  By  the  rule  of  law  then,  just 
stated,  the  defendant  has  avoided  responsibility  to  the  company, 
and  of  course  to  the  plaintiff  in  this  suit. 

"  Second.  We  come  now  to  the  power  of  attorney  with  the  clause 
on  which  the  plaintiff  relies.  If  this  clause  made  a  difference  in 
point  of  law,  the  question  of  delivery  and  acceptance  of  the  paper 
would  be  important.  But  admitting  it  to  be  ascertained  that  the 
plaintiff  delivered  the  paper  to  the  defendant,  and  that  the  defend- 
ant accepted  it  without  alteration,  does  it  change  the  contract 
already  made — the  contract  based  upon  the  charter  ?  This  depends 
upon  the  words  appearing  on  the  face  of  the  paper ;  arid  taking 
the  paper  in  connection  with  the  charter,  there  is  presented  a  ques- 
tion of  law  for  the  court.  The  instrument  appoints,  to  transfer  to 
Thomas  J.  Perkins,  one  hundred  shares,  &c.,  '  Subject  to  the  pay- 
ment of  the  remaining  instalments  by  the  said  Thomas  J.  Perkins, 
or  his  assigns,  as  the  same  may  be  called  in.'  This  language  is 
quite  clear  to  me.  If  it  can  be  construed  in  perfect  consistency 
with  the  charter,  it  ought  to  be  so  construed.  Before  any  change 
of  contract  can  be  imputed  to  the  parties,  the  intention  to  make  it 
must  be  manifest.  If  any  alteration  was  contemplated,  it  is  to  be 
assumed  that  it  would  have  been  plainly  expressed.  If  the  clause 
was  merely  language  of  explanation,  or  reference,  or  qualification, 
it  must  not  be  perverted  into  language  of  contract.  What  was  the 
charter  ?  Each  instalment,  after  passing  by  the  first  subscriber, 
was  to  be  paid  by  the  actual  holder  of  the  stock  at  the  time  of  such 
instalments  being  call  in.  The  defendants  took  the  stock  with  a 
personal  obligation  resting  upon  him,  commensurate  only  with  the 
time  of  his  holding  it ;  an  undertaking  to  pay  if  he  held,  when 
instalments  were  called  in  and  made  payable;  but  with  an  under- 
standing that  if  he  assigned  before  that,  then  his  assignee,  and  not 
himself,  was  to  be  liable  to  pay ;  and  so  on  successively.  This  con- 
truction  harmonizes  with  the  act  of  incorporation  of  the  company. 
It  is  consistent  with  the  compact  previously  made  by  the  parties. 
It  gives  full  effect  to  every  part  of  the  instrument.  Perkins  or  his 
assignee  is  to  pay,  as  the  circumstances  of  the  case  under  the  charter 
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may  happen  to  require :  Perkins,  should  one  state  of  things  known 
to  the  charter,  happen  to  exist  when  an  instalment  is  made  payable, 
or  his  assignee,  whoever  he  may  be,  should  another  state  of  things, 
also  known  to  the  charter,  happen  then  to  exist.  This  view  also 
comports  with  good  faith ;  as  it  rejects,  in  regard  to  either  party,  a 
design  to  fix  by  the  mere  form  of  words,  a  material  stipulation 
which  had  not  existence  in  the  intention  of  the  parties." 

The  judge  then  read  the  points  presented  by  the  plaintiff's  coun- 
sel, and  answered  each  of  them  according  to  the  principles  already 
laid  *down,  and  added,  that  upon  the  law  of  the  case  the  r^Qc-i 
verdict  should  be  for  the  defendant. 

The  jury  found  for  the  defendant,  according  to  the  charge  ;  and 
the  plaintiff  having  taken  a  bill  of  exceptions,  and  removed  the 
record  to  this  court,  made  the  following  assignment  of  errors. 

Because  the  court  charged  the  jury — 

1.  That  the  transfer  in  question  by  parol  and  payment  of  the 
check  on  the  29th  of  April  1835,  did  not  make  the  defendant 
liable  to  the  plaintiff  for  the  second  instalment,  after  the  defend- 
ant had  declined  to  pay,  and  the  plaintiff  had  been  compelled  to 
pay  it. 

2.  That  the  acceptance  by  the  defendant  from  the  plaintiff  of 
the  letter  of  attorney  of  the  9th  of  May  1835,  does  not  render  the 
defendant  liable  for  the  conditions  contained  in  the  same. 

3.  That  the  liability  of  the  defendant  in  the  said  case  could  be 
altered  without  the  plaintiff's  consent. 

4.  That  the  erasure  of  the  defendant's  name,  in  the  letter  of 
attorney,  by  the  defendant,  without  the  consent  of  the  plaintiff, 
was  valid  and  binding  on  the  plaintiff. 

5.  That  the  parol  agreement  and  delivery  of  the  papers,  did  not 
constitute  a  valid  contract  between  the  plaintiff  and  defendant,  nor 
a  valid  transfer  of  the  stock. 

6.  That  under  any  view  of  the  case,  the  plaintiff  was  not  enti- 
tled to  recover. 

Mr.  Randall,  for  the  plaintiff  in  error. 

1.  It  is  admitted  that  the  plaintiff,  as  an  original  subscriber,  was 
always  liable  to  the  company ;  but  there  is  a  cumulative  remedy. 
West  Philadelphia  Canal  Co.  v.  Innes,  3  Whart.  198  ;  Hartford, 
&c.,  Co.  v.  Kennedy,  12  Conn.  499 ;  Union  Canal  Co.  v.  Sansom, 
1  Binn.  75.   In  the  case  of  the  Huddersfield  Canal  Co.  v.  Bupkley, 
7  Term  Rep.  36,  it  was  held,  that  an  original  subscriber  was  not 
liable  for  any  call  made  after  assigning  his  share. 

2.  The  transfer  in  this  case  was  certainly  good,  as  between  the 
parties,  though  not  according  to  the  prescribed  form  ;  and  may  also 
be  considered  binding  on  the  company.     Angel  on   Corporations 
316,  368  ;  Quiner  v.  Marblehead  Ins.  Co.,  10  Mass.  476  ;  Sargent 
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v.  Franklin  Ins.  Co.,  8  Pick.  90 ;  Bank  of  Utica  v.  Smalley,  2 
Cowen  770 ;  Bates  v.  N.  Y.  Ins.  Co.,  3  Johns.  Cas.  238. 

3.  The  words,  "  subject  to  the  payment  of  the  remaining  instal- 
ments," create  a  covenant  by  the  defendants  to  pay  them,  though 
in  a  deed  poll.  It  was  a  question  of  fact  for  the  jury  upon  the 
contract,  which  was  partly  parol  and  partly  written.  Tanner  v. 
»„,„-,  Kearney,  17  S.  &  R.  94  ;  Campbell  v.  Shrum,  3  Watts  *60. 
J  In  Steward  v.  Wolveridge,  9  Bing.  60 ;  s.  c.  23  E.  C.  L.  R. 
262,  it  was  held,  that  an  assignee  who  takes  from  a  lessee  leasehold 
premises  by  indenture  endorsed  on  the  lease,  "subject  to  the  rent 
reserved  in  the  lease,"  is  liable  in  covenant  to  the  lessee  for  rent, 
which  the  lessee  has  been  called  on  by  the  lessor  to  pay,  after  the 
assignee  has  assigned  over. 

Mr.  ffazlehurst,  for  the  defendant  in  error. 

1.  The  defendant  is  not  liable  upon  any  construction  that  may 
be  given  to  the  different  acts  of  assembly,  incorporating  the  Penn- 
sylvania and  Ohio  Canal  Company.     By  the  seventeenth  section 
of  the  charter,  the  stock  in  question  is  deemed  and  considered  real 
estate.     Not  only  is  it  so  characterized  in  the  act  of  incorporation, 
but  the  mode  by  which  it  is  to  be  transferred  is  that  which  is  alone 
applicable  to  real  property,  viz.,  by  deed  duly  acknowledged.     The 
original  subscriber  is  the  first  contractor ;  he  is  bound  to  the  com- 
pany, and  is  liable  by  reason  of  the  privity  of  contract;  any  holder 
would  be  bound  by  privity  of  estate.     Spencer's  Case,  6  Coke  16; 
s.  C.  Law  Library,  for  January  1838,  17,  Smith's  Section ;  1  Bos. 
&  Pull.  21 ;  2  Atk.  546 ;  3  Camp.  394. 

2.  The  transfer  of  the  9th  of  May  1835,  does  not  create  such  a 
contract  as  will  make  the  defendant  liable.     The  words  "subject 
to,"  &c.,  are  words  of  condition  and  qualification,  and  not  words 
of    contract.      Rolle's    Abridgment,   title   Covenant,  pi.   52,  53 ; 
Stainer  v.  Morris,  1  Vesey  &  Beames  8 ;  Burnet  v.  Lynch,  5  Barn. 
&  Cres.  589  ;  s.  c.  12  E.  C.  L.  R.  327  ;  Chancellor  v.  Poole,  2  Doug. 
754.     The  case  of  Wolveridge  v.  Steward,  cited  on  the  other  side, 
was  reversed  in  the  Exchequer  Chamber :  3  Moore  &  Scott  561  ; 
s.  c.  30  E.  C.  L.  R.  316 ;  Herbaugh  v.  Zentmeyer,  2  Rawle  159. 

Mr.  J.  R.  Ingersoll,  on  the  same  side,  cited  Sargent  v.  Essex 
Marine  Co.,  9  Pick.  202 ;  Lutw.  127  ;  2  Keble  189,  pi.  35 ;  2 
Str.  1221;  Camb.  192;  1  Salk.  82:  Sugden  on  Vendors  118; 
1  Camp.  412 ;  12  Johns.  418;  13  Pick.  75. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  plaintiff  being  the  owner  of  one  hundred 
shares  of  the  stock  of  the  Pennsylvania  and  Ohio  Canal  Company, 
on  which  he  had  paid  five  dollars  a  share,  the  defendant  agreed  to 
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purchase  them  from  him,  at  the  price  of  eleven  hundred  dollars, 
which  amount  he  paid  to  the  plaintiff,  and  received  an  equitable 
transfer  of  the  shares.  The  plaintiff  afterwards,  in  consequence  of 
his  original  personal  responsibility  to  the  company  as  a  subscriber, 
and  the  omissions  of  the  holders  subsequent  to  him,  paid  to  the 
company  the  sum  of  five  hundred  dollars  on  account  of  an  instal- 
ment call  for  and  payable  after  his  sale  to  the  defendant.  If  the 
*plaintiff  cannot  recover  this  sum  from  the  defendant,  (for  r#o,-o 
there  is  no  one  else  liable  to  the  plaintiff),  the  plaintiff  "- 
must  lose  it ;  and  if  he  does  lose  it,  it  is  manifest  that  he  does  not 
receive  the  price  which  the  defendant,  agreed  to  pay  him  for  the 
shares,  but  only  six  hundred  dollars.  There  is,  therefore,  a  clear 
equity  in  the  plaintiff's  claim  to  be  indemnified  for  this  loss,  as 
otherwise  he  does  not  receive  the  price  which  the  defendant  agreed 
to  pay  him,  and  the  contract  is  violated  in  one  of  its  most  essential 
features. 

This  equity,  that  a  purchaser  is  bound  to  indemnify  the  vendor 
against  known  outstanding  incumbrances,  which  enter  into  the  con- 
sideration or  price  stipulated,  has  been  recognised  and  enforced  in 
many  instances.  A  purchaser  of  a  leasehold  estate  must  covenant 
with  the  vendor  to  indemnify  him  against  the  rents  and  covenants 
in  the  lease,  although  he  is  not  expressly  required  to  do  so^by  the 
conditions  of  sale.  Pember  v.  Mathers,  1  Bro.  C.  C.  52.  And  it 
will  not  vary  the  case  that  he  is  not  entitled  to  any  covenants  for 
title ;  for  example,  where  the  sale  is  by  an  executor  of  an  assignee. 
Stainer  v.  Morris,  1  Ves.  &  Beames  8 ;  and  see  Wilkins  v.  Fry,  1 
Mer.  244.  And  although  a  purchaser  is  not  required  by  the  condi- 
tions of  the  sale,  to  give  an  indemnity  against  the  rents  and  cove- 
nants, and  an  assignment  is  actually  executed  without  an  indemnity 
being  given  ;  yet  even  a  verbal  agreement  by  the  purchaser,  before 
the  sale,  to  secure  such  indemnity,  will  be  carried  into  a  specific 
execution,  if  it  be  distinctly  proved.  Pember  v.  Mathers,  1  Bro. 
C.  C.  52,  cited  Sugd.  Vend.  27, 185,  c.  iii.  sec.  3,  c.  iv.,  sec.  3.  So, 
although  a  purchaser  of  an  equity  of  redemption,  enter  into  no 
obligation  with  the  party  from  whom  he  purchases,  to  indemnify 
him  from  the  mortgage  money,  yet  equity,  if  he  receives  the  pos- 
session, and  has  the  profits,  would,  independently  of  contract,  raise 
upon  his  conscience  an  obligation  to  indemnify  the  vendor  ."gainst 
the  personal  obligation  to  pay  the  mortgage  money  ;  for  having 
become  owner  of  the  estate,  he  must  be  supposed  to  intend  to 
indemnify  the  vendor  against  the  mortgage.  7  Ves.  Jr.  337,  per 
Lord  Eldon  ;  Sugd.  Vend.  185.  The  same  principles  were  recog- 
nised by  this  court,  in  Kearney  u.  Tanner,  17  S.  &  R.  94,  where 
Tanner  having  a  house  which  he  had  incumbered  by  bond  and  mort- 
gage, sold  it  to  Kearney.  Afterwards,  being  obliged  to  pay  the 
bond,  the  house  having  been  sold  under  a  proceeding  on  the  inort- 


253  SUPREME  COURT  [Dee.  Term, 

[Trevor  v.  Perkins.] 

gage,  for  less  than  the  mortgage  money,  it  was  held  that  he  might 
recover  the  balance  against  Kearney,  upon  evidence  of  a  verbnl 
agreement  by  Kearney  to  buy  subject  to  the  mortgage.  So  in 
Shrum  v.  Campbell,  3  Watts  70 ;  Shrum  had  bought  land,  by  arti- 
cles of  agreement,  from  Mr.  Astley,  and  part  of  the  purchase- 
money  remaining  unpaid ;  Shrum,  by  articles  of  agreement  under 
seal,  sold  to  Campbell,  the  defendant,  subject  to  the  incumbrance. 
This  was  held  a  covenant  by  Campbell  to  indemnify  Shrum  against 
the  outstanding  purchase-money,  which  he  had  originally  contracted 
*9C14."I  ^°  Pay  Astley.  These  are  all  *cases  of  contracts  of  purchase 
-*  and  sale,  in  which  the  purchaser  agrees  to  assume  the  known 
incumbrance,  and  is  compelled  to  do  no  more  than  it  is  consonant 
to  plain  equity  and  justice  he  should  do,  and  without  which  the 
vendor  must  certainly  sustain  a  loss,  directly  in  opposition  to  the 
agreement  of  the  vendee.  And  such  is  the  present  case.  Trevor 
sold  to  Perkins  at  a  certain  sum ;  they  stood  as  vendor  and  vendee ; 
Trevor  by  the  charter  continued  personally  responsible  to  the  com- 
pany for  the  remaining  instalments,  if  not  paid  by  the  holders  or 
others,  as  was  decided  by  this  court  in  Union  Canal  v.  Sansom,  1 
Binn.  75.  When  he  paid  the  second  instalment,  he  did  what  he 
was  obliged  to  do,  and  having  done  it,  if  there  was  any  agreement 
or  understanding  by  Perkins,  either  in  writing  or  otherwise,  at  the 
time  of  the  sale,  to  indemnify  Trevor,  he  is  liable  to  an  action  for 
his  reimbursement.  I  am  even  inclined  to  think,  that  such  agree- 
ment would,  in  equity,  be  implied  as  intended  by  the  parties,  from 
the  nature  of  the  transaction  ;  and  that  in  the  case  of  an  assignee 
selling  as  well  as  a  lessee.  See  Stainer  v.  Morris,  1  Yes.  &  Beam. 
8.  But  it  is  unnecessary  to  go  so  far  here,  because  the  case  shows 
there  was  evidence  of  an  express  contract,  not  only  in  the  cir- 
cumstances that  occurred,  but  in  the  language  of  the  power  of 
attorney  to  transfer  the  stock  which  is  a  material  part  of  the  con- 
tract. This  power  must  be  considered  as  it  existed  when  delivered 
by  the  plaintiff  to  the  defendant ;  no  subsequent  alteration  of  names 
inserted,  made  without  consent  of  the  plaintiff,  can  affect  him. 

Considerable  difference  of  opinion,  it  appears,  has  prevailed  as 
to  the  effect  which  is  to  be  given  in  an  indenture  of  assignment  of 
a  lease  by  a  lessee,  to  the  words  "subject  to  the  rent  reserved  in 
the  lease."  The  Court  of  Common  Pleas  in  England,  in  1832,  in 
the  case  of  Steward  v.  Wolveridge,  9  Bing.  60,  23  E.  C.  L.  li. 
262,  held  that  they  constituted  an  express  covenant  by  the  assignee 
with  the  lessee,  to  pay  rents  which  the  lessee  was  subsequently  called 
on  to  pay.  In  1833,  this  decision  was  reversed  in  the  Exchequer 
Chamber,  the  judge  holding  that  they  constituted  words  of  qualifi- 
cation not  of  contract.  3  Moore  &  Scott  561 ;  s.  c.  30  E.  C.  L. 
R.  313.  The  latter  decision  seems  to  have  turned  on  the  strict 
legal  meaning  of  these  words  used  in  an  indenture  of  assignment, 
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under  which  the  party  was  held  not  to  have  intended  a  contract  of 
indemnity.  However  that  may  be  in  a  court  of  law,  in  formal  con- 
veyances, in  which  the  parties  have  selected  certain  terms,  and 
omitted  others,  from  which  and  from  the  subject-matter  it  is  inferred, 
that  there  was  no  agreement  intended,  it  does  not  apply  to  those 
cases  where  there  is  a  contract,  whether  verbal  or  written,  amount- 
ing to  an  agreement  to  indemnify,  which  a  court  of  equity  is  called 
on  to  enforce,  by  ordering  an  express  covenant  to  be  inserted  in  the 
deed  when  drawn,  in  favor  of  a  purchaser  for  a  valuable  consider- 
ation. And  if  there  was  in  this  case  evidence  to  *satisfy  a  r*orc 
jury  there  was  such  a  contract,  or  such  agreement  was  to  be  "- 
inferred  from  the  transaction,  the  plaintiff  is  entitled  to  recover.1 

I  have  considered  the  case  as  that  of  a  sale  of  real  estate, 
because  the  seventeenth  section  of  the  charter  declares,  that  the 
stock  of  the  corporation  shall  be  deemed  and  considered  real  estate, 
and  any  share  or  shares  of  any  stockholder  may  be  transferred  by 
deed  duly  acknowledged  and  recorded  by  the  clerk  of  said  corpora- 
tion in  a  book  to  be  kept  for  that  purpose,  &c.  This  clause,  (which 
has  since  been  repealed),  was  an  anomalous  provision,  originally 
inserted  in  the  act  passed  by  the  state  of  Ohio,  and  afterwards  con- 
firmed by  the  legislature  of  Pennsylvania.  The  shares  of  stock  in 
the  canals  and  railroads  of  this  state  have  been  treated  as  personal 
estate,  like  those  of  banks,  insurance  companies  and  others ;  on  the 
principle  that  though  real  estate  to  a  large  amount  rests  in  the  cor- 
poration, yet  the  rights  of  the  stockholders,  so  far  as  respects  the 
receipt  of  the  profits  are  only  to  a  dividend  out  of  the  net  pro- 
ceeds, after  charges  and  expenses  deducted.  And  this  has  been 
found  the  most  convenient  mode  of  considering  property  continually 
passing  from  hand  to  hand  by  transfer  of  certificates  not  acknow- 
ledged and  recorded  as  deeds,  nor  treated  as  vesting  an  interest  in 
real  estate.  In  the  present  case  there  was  no  deed  executed,  the 
transaction  being  of  an  executory  character,  constituting  only 
an  equitable  transfer,  which  a  court  of  equity  would  enforce  between 
the  parties  according  to  justice  and  equity.  It  would,  if  there  was 
such  an  understanding  as  required  it,  compel  the  purchaser  to  insert 
in  a  formal  conveyance  all  covenants  which  the  vendor  had  a  right 
to  for  his  security  against  outstanding  claims  on  which  he  remained 
personally  responsible.  And  in  our  courts,  the  vendor  on  paying 
the  money,  may  have  redress  in  assumpsit  for  money  paid. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 

1  See  5  W.  &  S.  42 ;  5  Ban-  202 ;  11  Harris  459  ;  13  Wright  13,  519. 

Cited  by  counsel,  12  Harris  202;  4  P.  F.  Smith  131.    ||  11  W.  N.  C.  100.|| 

Cited  by  Lewis,  C.  J.,  dissenting,  4  Casey  354. 

Cited  by  the  court,  4  W.  &  S.  50  ;  2  Wright  327  ;  2  P.  F.  Smith  139. 

|(  "  The  criterion  of  personal  liability,  for  an  encumbrance  to  which  pro- 
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perty  is  subjected,  appears  to  be  the  contract  or  consent  of  the  purchaser  to 
become  bound  for  it  where  the  debt  forms  a  part  of  the  price  or  consideration 
he  is  to  pay  for  the  encumbered  property  :"  Girard  Co.  v.  Stewart,  5  Norris 
91  ;  s.  c.  5  W.  N.  C.  88.  As  to  the  personal  liability  of  a  grantee  of  real 
estate  subject  to  a  ground-rent  or  encumbrance,  see  Act  12th  June  1878,  P. 
L.  205,  Purd.  Dig.  (1878)  2160,  pi.  5,  6.  This  act  is  not  retrospective:  Smith 
v.  Conrad,  11  W.  N.  C.  100.  For  the  previous  status  of  such  grantee,  see 
Taylor  v.  Mayer,  12  Norris  42,  and  cases  cited  ;  Hirst's  Appeal,  11  Id.  491.|| 
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Knorr  against  The  Germantown,  &c.,  Railroad  Co. 

IN    ERROR. 

By  the  act  to  incorporate  the  Philadelphia,  Germantown  and  Norristown 
Railroad  Co.,  it  was  made  the  duty  of  the  Co.  to  construct  a  sufficient  cause- 
way, whenever  it  should  be  necessary  to  enable  the  owner  of  land  through 
which  the  road  might  pass,  to  cross  over  or  under  the  road  ;  and  it  was  de- 
clared that  they  should  be  liable  in  an  action  for  damages  to  any  person 
grieved.  The  Co.  laid  out  their  road  over  the  land  of  the  plaintiff,  so  as  to 
prevent  his  passing  from  one  part  of  his  farm  to  another ;  but  they  did  not 
complete  the  road.  By  a  supplement  to  the  act  of  incorporation,  they  were 
authorized  to  change  the  route  of  the  road ;  and  it  was  declared  that  any 
person  injured  by  the  change  of  route  might  apply  to  the  Court  of  Common 
Pleas  for  the  appointment  of  men  to  assess  the  damages,  &c. :  Held,  that  this 
supplement  repealed  the  original  act.  so  far  as  respected  the  remedy  by  action, 
and  that  the  plaintiff  could  not  maintain  an  action  of  trespass  to  recover 
damages  as  at  common  law,  but  was  confined  to  the  remedy  given  by  the  sup- 
plement. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case,  brought  by 
John  Knorr  against  the  Philadelphia,  Germantown  and  Norristown 
Railroad  Company. 

The  action  was  brought  to  recover  damages  for  refusing  to  make 
a  road  or  causeway  under  or  over  an  embankment  placed  by  the 
defendants  on  the  lands  of  the  plaintiff. 

By  the  17th  section  of  an  act  of  assembly  passed  on  the  17th 
of  February  1831,  to  incorporate  the  said  company,  it  was  pro- 
vided : 

"  That  for  the  accommodation  of  all  persons  owning  or  possessing 
lands  through  which  the  said  railroad  may  pass,  and  to  prevent 
inconvenience  to  such  persons  in  crossing  or  passing  the  same,  it 
shall  be  the  duty  of  said  company,  when  required,  to  make  or  cause 
to  be  made  a  good  causeway  or  causeways,  whenever  the  same  may 
be  necessary  to  enable  the  occupant  or  occupants  of  such  lands  to 
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cross  or  pass  over  or  under  the  same  with  wagons,  carts  and 
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""implements  of  husbandry,  as  the  occasion  may  require : 
Provided  that  the  said  company  shall  in  no  case  be  required  to 
make  or  cause  to  be  made  more  than  one  causeway  through  each 
plantation  or  lot  of  land  for  the  accommodation  of  any  one  person 
owning  or  possessing  land  through  which  the  said  railroad  shal- 
pass ;  and  when  any  public  road  shall  cross  the  said  railroad,  the 
persons  owning  or  possessing  land  through  which  the  said  road  shall 
pass,  shall  not  be  entitled  to  make  such  requisition  on  said  company  ; 
and  the  said  causeway  or  causeways  when  so  made  shall  be  main- 
tained and  kept  in  repair  by  the  said  company  ;  and  if  the  said  com- 
pany shall  refuse  or  neglect  to  make  such  causeway  or  causeways, 
or  when  made,  to  keep  the  same  in  good  repair,  when  duly  notified 
thereof,  the  said  company  shall  be  liable  to  pay  to  any  person 
grieved  thereby  all  damages  sustained  by  such  person  in  conse- 
quence of  such  refusal  or  neglect,  to  be  sued  for  and  recovered 
before  any  magistrate,  or  any  court  having  any  cognizance  thereof; 
and  the  service  of  process  on  any  officer  or  agent  of  said  company 
shall  be  as  good  and  available  in  law,  as  if  served  on  the  president 
thereof." 

On  the  trial,  before  Pettit  (Pres't),  on  the  25th  of  January  1838, 
it  was  proved  or  admitted,  that  the  defendants  had  in  the  year 
1833  laid  out  their  railroad  upon  and  over  the  land  of  the  plaintiff, 
in  Germantown  township,  in  the  county  of  Philadelphia,  west  of 
the  Germantown  turnpike-road,  and  had  erected  and  constructed 
an  embankment  thereon,  by  means  whereof  the  plaintiff  was  pre- 
vented from  passing  from  one  part  of  his  farm  to  another,  as  he 
otherwise  would  have  done ;  but  the  defendants  never  completed 
their  railroad  on  the  plaintiff's  land. 

It  was  also  proved,  that  on  the  2d  of  June  1834,  the  plaintiff 
required  the  defendants  to  make  or  cause  to  be  made  a  good  and 
sufficient  causeway  or  road,  to  enable  him,  and  persons  in  his  em- 
ploy, to  pass  over  or  under  the  same  road,  within  thirty  days  from 
the  date  thereof;  and  that  the  defendants  had  omitted  and  refused 
to  make  such  road. 

By  an  act  of  assembly,  passed  the  8th  day  of  February  1834,  sect. 
1,  the  company  was  authorized  to  construct,  continue  or  extend  the 
line  of  their  railroad  from  a  point  on  the  main  line  of  said  road,  at 
or  near  Robeson's  Mill,  on  the  Wissahickon  creek,  in  the  township 
of  Roxborough,  to  intersect  that  part  of  the  road  made  from  Phila- 
delphia to  Germantown,  and  to  make  and  lay  a  lateral  railway  to 
branch  off  between  Schuylkill  and  Norristown :  "  Provided  that 
the  branch  line  to  Germantown  shall  terminate  at  a  point  one  hun- 
dred yards  west  of  the  main  street  of  Germantown ;  and  that  the 
company  shall  be  released  from  making  and  extending  the  said  rail- 
road from  the  said  termination  to  Robeson's  Mill,  aforesaid."  And 
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section  it  was  provided,  that  "it  shall  be  *law- 


ful  within  one  year  after  the  location  and  commencement  of 
the  work  on  the  line  from  Robeson's  Mill  to  the  old  line  of  the  said 
railroad,  for  any  person  or  persons  owning  land  west  of  the  said 
termination  of  the  said  railroad  near  the  main  street  of  Germantown. 
which  may  have  been  ceded  to  the  said  railroad  company  by  ami- 
cable arrangement,  either  gratuitously,  or  for  an  amount  of  damages 
agreed  on,  or  for  damages  assessed  by  a  jury,  to  notify  the  presi- 
dent of  the  said  railroad  company,  that  he,  she  or  they  are  ready 
amicably  to  settle,  or  value  the  damages  to  them  in  consequence  of 
the  diversion  of  the  main  route  of  the  said  railroad,  by  mutual 
agreement,  between  the  president  and  managers  of  said  railroad 
company,  and  said  landholder  or  holders  ;  and  on  refusal  or  neglect 
of  said  president  and  managers  to  unite  with  them  in  making  such 
agreement,  or  in  case  of  non-agreement  between  said  parties,  then 
the  person  or  persons  may  apply  to  the  judges  of  the  Court  of  Com- 
mon Pleas  of  the  county  wherein  the  said  land  lies,  and  the  said 
judges  shall  forthwith  appoint  five  judicious  persons  residing  in  the 
said  county,  to  examine  the  premises,  and  award  such  additional 
damages  as  they  may  determine,  after  taking  into  consideration  the 
amount  of  damages  already  paid,  and  the  advantages  to  be  derived 
by  the  landholders  by  the  reversion  in  fee  simple  of  the  said  lands 
to  the  said  landholder  or  holders  ;  and  the  said  award  shall  be 
entered  in  the  prothonotary's  office  in  the  said  county,  and  have 
the  immediate  effect  of  a  judgment  against  the  said  company  ; 
and  the  costs  and  expenses  of  the  said  jury  shall  be  paid  by  the 
said  company,  and  the  award  of  the  said  jury  shall  be  final  :  Pro- 
vided, that  in  all  cases  where  the  lands  have  been  taken  possession 
of  by  said  company,  between  the  said  termination  at  Germantown 
and  the  point  of  junction  with  the  main  line,  re-assessments  shall  be 
made  in  the  manner  prescribed  for  that  part  lying  west  of  said 
termination  near  Germantown,  and  payment  (if  any  should  be 
awarded)  shall  be  made  in  like  manner  ;  provided  that  there  shall 
be  no  reversion  of  lands  to  the  landholders  ;  and  the  assessments 
shall  be  made  on  no  other  principle  than  the  diversion  of  the  main 
line  of  the  said  railroad,  and  consideration  of  damages  already  paid  ; 
and  provided  further,  that  the  award  of  the  said  juries  shall  be  paid 
within  ninety  days  after  the  confirmation  aforesaid.  And  it  shall 
be  lawful  for  the  said  Court  of  Common  Pleas,  on  application  to 
them  made  by  any  person  or  persons  having  obtained  re-assess- 
ments of  damages  under  this  act,  and  who  are  aggrieved  in  the 
premises  by  the  non-payment  of  the  same,  to  issue  an  injunction 
on  the  further  proceedings  of  the  said  company,  between  Robeson's 
Mill,  and  the  junction  of  the  old  line  aforesaid  ;  and  any  further 
proceedings  on  that  part  of  the  road  shall  be  illegal  ;  and  any 
attempts  of  the  agents  of  the  said  company  to  proceed  with  the 
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further  progress  of  that  part  of  the  road  before  the  eaid  judgment 
shall  be  satisfied,  shall  be  deemed  a  *misdemeanor,  and  pun-    r*oeq 
ished  by  fine  and  imprisonment,  at  the  discretion  of  the    ' 
court  aforesaid." 

By  the  5th  section  it  was  provided  that  "  So  much  of  any  act 
heretofore  passed,  as  is  hereby  altered  or  supplied,  is  hereby 
repealed." 

The  court  instructed  the  jury,  that  the  plaintiff  was  not  entitled 
to  recover  damages  by  reason  of  the  omission  and  refusal  of  the 
defendant  to  make  such  road  or  causeway ;  that  the  plaintiff  had 
mistaken  his  remedy  ;  that  by  the  provision  of  the  act  of  the  8th 
of  February  1834,  the  defendants,  on  and  after  the  second  of  June 
1834,  were  not  bound  to  make  a  road  or  causeway,  as  required  by 
the  plaintiff,  but  were  therefrom  forever  discharged. 

The  plaintiff  excepted  to  this  charge;  and  the  jury  having  found 
for  the  defendants,  the  plaintiff  removed  the  record  to  this  court, 
and  assigned  the  following  errors'. 

1.  The  court  charged  the  jury,  that  by  the  provisions  of  the  act 
of  assembly  of  the  8th  of  Febuary  1834,  the  defendants  on  and 
after  the  2d  of  June  1834,  were  not  bound  to  make  a  road  or  cause- 
way to  enable  the  plaintiff  to  pass  over  or  under  the  embankment 
raised  and  constructed  by  the  defendants  on  his  land,  but  that  the 
defendants  were  therefrom  forever  discharged. 

2.  The  court  charged  the  jury  that  the  plaintiff  was  not  entitled 
to  recover  damages  by  reason  of  the  omission  and  refusal  of  the  de- 
fendants to  make  a  road  or  causeway  to  enable  him  to  pass  from 
one  part  of  his  plantation  to  the  other. 

Mr.  S.  Chew  and  Mr.  J.  R.  Ingersoll,  for  the  plaintiff  in  error. 
Mr.  Miles,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  a  question  of  remedy,  and  not  of  right.  The 
act  incorporating  the  company  makes  it  their  duty,  when  required, 
to  make,  or  cause  to  be  made,  a  good  causeway,  whenever  it  may  be 
necessary,  to  enable  the  occupant  to  cross  over  or  under  the  embank- 
ment ;  and  to  keep  the  same  in  good  repair.  This  is  a  burthen 
which  is  properly  cast  upon  them,  when  the  ground  is  in  the  actual 
occupation  of  the  company ;  but  the  propriety  of  throwing  these 
specific  duties  upon  them  is  not  so  obvious,  when  for  good  reasons  the 
legislature  have  thought  it  no  longer  desirable  that  the  work  should 
be  prosecuted  to  completion,  in  a  particular  course  or  direction. 
The  same  authority  which  imposed  the  duty,  have  the  undoubted 
right  to  release  them  from  it,  giving  to  the  party  injured  by  the 
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*9fifH  cnange  an  adequate  compensation  for  any  *injury  which  may 
-J  be  sustained.  In  a  supplement  to  the  original  act,  the  legis- 
lature has  relieved  the  company  from  making  part  of  the  road, 
altogether ;  the  route  having  been  changed.  From  this  it  will 
follow,  that  the  intention  is  plain,  to  exempt  them  from  a  duty  which 
is  incidental  only.  It  would  be  an  unreasonable  construction  cf 
the  act,  to  compel  the  company  not  only  to  make  the  road,  but  to 
keep  it  forever  in  repair,  which  is  the  consequence  of  the  doctrine 
for  which  the  plaintiff  contends.  There  cannot  be  a  right  of  action 
unless  for  the  violation  of  a  legal  obligation,  and  when  an  attempt 
to  perform  that  which  is  required,  would  render  the  person  liable  to  an 
action  of  trespass.  But  it  may  be  asked,  are  the  owners  to  be  with- 
out remedy  ?  This,  which  might  have  otherwise  been  the  conse- 
quence of  the  enactment  in  the  supplement,  has  been  effectually  pre- 
vented. The  act  provides,  in  the  first  place,  for  an  amicable  settle- 
ment and  in  case  the  parties  cannot  agree,  it  has  empowered  the  court 
to  settle  all  differences  between  them,  upon  the  most  fair  and  equi- 
table principles,  by  the  appointment  of  men  with  authority  to  settle 
the  controversy,  and  to  give  to  the  owners  all  the  damages  which 
may  accrue  to  them  in  consequence  of  the  diversion  of  the  main  route 
of  the  railroad.  It  is  by  no  means  a  strange  construction  of  this 
clause  to  hold,  that  the  omission  or  refusal  to  make  a  passage  for 
the  convenience  of  the  owner,  when  required,  is  an  injury  or 
damage  consequent  to  the  change  of  route,  and,  as  such,  comes 
within  the  spirit  of  this  enactment.  We  cannot  intend  that  the 
legislature  would  do  anything  so  unjust,  as  to  leave  the  injured 
party  without  remedy  ;  and  the  redress  which  they  afforded  here 
is  plainly  pointed  out  in  the  act ;  and  they  certainly  could  not  have 
intended  that  he  should  be  compelled  to  seek  redress  at  common 
law.  In  connection  with  the  claim  for  compensation,  the  arbitrators 
are  required  to  take  into  consideration  the  amount  of  damages 
already  paid,  and  the  advantages  to  be  derived  by  the  reversion  of 
the  fee  simple  of  the  land  to  the  former  owner.  If  this  course  had 
been  pursued,  equal  and  exact  justice  could  have  been  done  to  both 
parties ;  and  this  action  would  seem  like  an  attempt  to  elude  those 
equitable  provisions  in  favor  of  the  company.  If  this  suit  can  be 
supported,  the  company  may  be  precluded  from  showing,  as  may  be 
the  case,  that  the  benefit  which  the  plaintiff  has  obtained  by  the 
change  of  route,  is  more  thsih  an  equivalent  for  the  damage  sus- 
tained by  the  omission  or  refusal  to  make  the  road  or  causeway,  as 
required  by  the  original  act. 

Judgment  affirmed. 

||  Cited  by  counsel,  14  Smith  392  || 
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Comly  against  Bryan  and  others. 
Eising  and  another  against  Bryan  and  others. 


IN    ERROR. 


In  an  action  in  the  District  Court  for  the  City  and  County  of  Philadelphia 
by  the  endorsees  of  a  bill  of  exchange  dated  at  Nashville,  against  the  acceptor 
residing  in  Philadelphia,  the  defendants  filed  an  affidavit  of  defence,  stating 
that  after  the  bill  was  due,  ''  it  was  forwarded  by  the  plaintiffs  to  D.  W.  & 
Co.  of  Nashville,"  who  by  letter,  dated  after  the  bill  became  due,  had  agreed 
to  receive  payment  in  their  own  notes,  &c.  In  a  supplemental  affidavit,  the 
defendant  stated  that  he  had  seen  an  entry  in  the  account-book  of  the  plain- 
tiffs, in  which  the  bill  "  had  been  charged  back  by  them  to  the  endorsees,  by 
whom  it  had  been  forwarded  to  them  for  collection."  In  an  action  in  the 
same  court  by  the  endorsees  against  the  drawer  of  the  bill,  the  defendant 
filed  an  affidavit  of  defence,  stating  that  the  bill  was  "held,  as  the  deponent 
has  learned  since  the  same  was  due,  by  D.  W.  &  Co.,  of  Nashville,"  who 
were  indebted  to  the  defendant  in  a  much  greater  amount,  and  by  letter  dated 
after  the  bill  became  due,  agreed  to  receive  payment  in  their  own  notes  held 
by  the  defendant -,  and  the  affidavit  concluded  with  stating,  that  the  bill  "if 
now  held  and  owned  by  the  plaintiffs  must  necessarily  have  been  transferred 
to  them  by  D.  W.  &  Co.  since  the  date  of  the  letter. "  Held,  that  the  Dis- 
trict Court  was  right  in  giving  judgments  for  want  of  sufficient  affidavits  of 
defence  in  the  above  cases. 

THESE  cases  were  brought  into  this  court  by  writ  of  error  to  the 
District  Court  for  the  City  and  County  of  Philadelphia,  and  were 
argued  together. 

The  first  was  an  action  of  assumpsit,  brought  to  June  term  1838, 
by  Timothy  M.  Bryan,  John  Rodman  and  Isaiah  B.  Heylin,  trad- 
ing as  Bryan,  Rodman  &  Heylin  against  Samuel  Comly,  as  accep- 
tor of  a  bill  of  exchange  drawn  by  Rising  &  Harris. 

The  second  action  which  was  brought  to  September  term  1838, 
was  brought  by  the  same  plaintiffs  against  Rising  &  Harris,  the 
drawers  of  the  bill. 

*The  plaintiffs  filed  in  each   action  a  copy  of  the  bill  r*nan 
of  exchange  on  which  the  suit  was  brought,  and  which  was  '- 
as  follows  : 

"$500.  Nashville,  March  3d,  1837. 

Ninety  days  after  date  pay  to  the  order  of  J.  H.  Fisher,  five 
hundred  dollars,  value  received,  and  charge  the  same  to  account. 

RISING  &  HARRIS. 

To  Mr.  Samuel  Comly.     Philadelphia.  No.  759. 

Accepted,  payable  at  Philadelphia  Bank.  Endorsed  by  J.  H. 
Fisher,  Richmond,  Fisher  &  Co.,  Bryan,  Rodman  &  Heylin." 

In  the  case  of  Bryan  v.  Comly,  the  following  affidavit  of  defence 
was  filed  on  the  13th  of  June  1838. 

"  Samuel  Comly,  the  defendant,  being  duly  affirmed,  doth  depose 
5  WHARTON — 17 
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and  say,  that  there  is  a  just  and  legal  defence  to  the  whole  of  the 
demand  in  this  case ;  that  the  nature  and  character  of  said  defence 
are  as  follows,  to  wit :  that  said  suit  is  instituted  upon  a  draft  drawn 
by  Rising  &  Harris,  of  Nashville,  on  deponent  and  accepted  by  him 
for  five  hundred  dollars ;  that  said  draft  was  endorsed  to  the  plain- 
tiffs; that  after  the  same  was  due,  it  was  forwarded  by  them  to 
Douglass,  Wood  &  Co.,  of  Nashville;  that  said  Douglass,  Wood  & 
Co.,  were  indebted  to  the  drawers  of  said  draft  in  a  much  larger 
sum  ;  and  further,  said  Douglass,  Wood  &  Co.,  on  the  15th  of 
January  1838,  agreed  with  said  Rising  &  Harris,  to  accept  in  pay- 
ment for  the  same,  any  of  our  (their)  endorsements  or  other  liabili- 
ties, or  in  such  other  mode  as  may  be  most  convenient  to  you 
(Rising  &  Harris),  as  will  appear  by  the  following  extract  from  their 
letter  to  Rising  &  Harris,  to  wit : — 

*  Nashville,  15th  January  1838. 
Messrs.  Rising  &  Harris,  Philadelphia. 

Gentlemen,  your  favor  of  the  8th  is  this  moment  received,  and 
has  had  our  attention.  We  hold  one  only  of  your  bills  on  S.  Comly 
for  five  hundred  dollars,  and  will  receive  payment  in  any  of  our 
endorsements,  or  other  liabilities,  or  in  such  other  mode  as  may  be 
most  convenient  to  you.' 

Deponent  further  saith,  that  in  consequence  of  said  agreement 
between  Douglass,  Wood  &  Co.  with  Rising  &  Harris,  the  drawers  of 
said  bill,  that  he  the  defendant,  the  acceptor  of  said  bill,  has  settled 
with  Rising  &  Harris,  the  drawers  thereof,  and  has  no  funds  in  his 
hands  belonging  to  them.  SAM.  COMLY." 

"  David  B.  Rising,  one  of  the  firm  of  Rising  &  Harris,  being 
duly  affirmed,  doth  say,  that  he  has  read  the  foregoing  affidavit  of 
S.  Comly,  and  that  the  facts  therein  set  forth  are  true. 

D.  B.  RISING." 

On  the  6th  day  of  August  1838,  on  motion  of  the  plaintiff's 
*9fi31  *a*torney,  the  court  granted  a  rule  on  the  defendant  to  show 
'  cause  why  the  judgment  should  not  be  entered  for  want  ol 
a  sufficient  affidavit  of  defence. 

On  the  argument  of  the  above  rule,  the  court  allowed  the  defend- 
ant to  file  an  additional  affidavit  of  defence  ;  which  was  done  on 
the  15th  of  September  1838,  in  the  words  following,  to  wit: 

"  Samuel  Comly,  the  defendant,  being  duly  affirmed,  further 
saith,  that  the  plaintiffs  called  upon  him  for  the  payment  of  the 
acceptance  referred  to  in  this  deponent's  affidavit,  filed  in  this  case 
on  the  13th  day  of  June  1838.  Deponent  declined  paying  it, 
stating  that  the  drawers,  Rising  &  Harris,  had  claims  against  the 
holders  of  said  draft  prior  to  its  coming  into  the  hands  of  the 
present  plaintiffs,  and  to  a  much  larger  amount  than  said  draft,  and 
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that  the  deponent  himself  has  claims  against  the  same  parties,  to 
a  much  larger  amount.  That  deponent  next  morning  dalled  at 
the  counting-room  of  the  plaintiffs  when  they  opened  their  account- 
book  and  showed  to  deponent,  an  entry  therein  in  which  said 
drafts  had  been  charged  back  by  them  to  the  endorsers,  by  whom 
it  had  been  forwarded  to  them  for  collection.  That  said  charge 
was  made  prior  to  the  arrangement  referred  to  in  deponent's  prior 
affidavit,  and  in  that  of  D.  B.  Rising,  at  the  suit  of  the  same 
plaintiff",  which  latter  he  prays  may  be  considered  as  a  portion  of 
this  statement  of  defence. 

SAM.  COMLY." 

In  the  case  of  Bryan  v.  Rising  &  Harris,  the  following  affidavit 
of  defence  was  filed : 

"  David  B.  Rising,  having  been  duly  sworn  according  to  law, 
doth  depose  and  say,  that  he  has  a  just  and  true  defence  to  the 
plaintiffs'  claim  urged  in  this  case ;  the  nature  and  character  are 
as  follows :  This  suit  is  instituted  upon  a  draft  for  five  hundred 
dollars,  which  was  held,  as  deponent  has  learned  since  the  same 
was  due,  by  Douglass,  Wood&  Co.  of  Nashville,  Tennessee.  These 
holders  agreed  with  the  defendants  to  receive  their  liabilities  which 
they  might  hold,  in  payment  of  said  draft,  as  will  appear  by  the 
following  extract  from  their  letter  to  the  defendants,  dated  Nash- 
ville, January  15th  1838. 

"  '  We  hold  one  only  of  your  bills  on  S.  Comly,  for  five  hundred 
dollars,  and  will  receive  payment  in  any  of  our  endorsements  or 
other  liabilities,  or  in  such  other  mode  as  may  be  most  convenient 
to  you."  At  the  time  of  writing  this  letter,  said  Douglass,  Wood 
&  Co.,  then  holding  said  bill,  which  is  the  one  now  sued  out  in  this 
case,  were  to  a  much  greater  amount,  indebted  to  these  defendants  ; 
and  are  still  so  indebted  to  them  ;  and  defendants  are  willing  and 
offer  to  deduct  this  draft  from  their  claim.  The  said  draft  if  now 
held  and  owned  by  the  plaintiffs,  must  necessarily  have  been  trans- 
ferred *to  them  by  Douglass,  Wood  &  Co.  since  the  date  of  1-^9^ « 
the  above  letter. 

D.  B.  RISING." 

By  a  copy  of  the  protest  fox  non-payment,  filed  on  the  1st  of 
October  1838,  it  appeared  that  the  bill  was  presented  for  payment 
on  the  3d  of  June  1837,  at  the  request  of  "the  Girard  Bank  in 
the  City  of  Philadelphia,  the  holders  of  the  bill,"  &c. 

The  District  Court  after  argument,  ordered  judgment  to  be 
entered  in  each  case  for  want  of  a  sufficient  affidavit  of  defence,  on 
the  25th  of  September  1838. 

Writs  of  error  were  then  taken,  and  on  the  return  of  the  records, 
the  following  specifications  were  filed. 
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1.  The  court  erred  in  deciding  that  the  facts  laid  in  the  affi- 
davits would  not,  if  proved  before  a  jury,  have  been  a  full  defence 
to  this  suit. 

2.  The  court  erred   in  deciding,  that  if  such  an  arrangement 
was  made,  as  is  stated  in  the  affidavit,  Comly  was  not  discharged 
thereby. 

3.  The  court  erred  in   deciding  that  the  plaintiffs  were  entitled 
to  a  judgment  in   this   action,  when  there  was  a  positive  affidavit, 
that  those  parties  had  parted  with  the  possession  of  the  instrument 
on  which  this  suit  is  brought. 

4.  The  court  erred  in  deciding  that  the  said  bill  of  exchange  had 
not  been  fully  paid  and  satisfied  to  the  real  owners  thereof. 

5.  The  court  erred  in  giving  judgment  in  favor  of  the  plaintiffs, 
notwithstanding  the  defendants'  affidavits  filed. 

Mr.  G-uiUou,  and  Mr.  McCall,  for  the  plaintiffs  in  error. 

These  affidavits  are  to  be  liberally  construed.  The  facts  are 
stated  with  sufficient  precision.  The  word  "forwarded,"  does  not 
necessarily  mean  for  collection.  Why  should  the  bill  have  been 
sent  to  Nashville  for  collection,  when  the  acceptor  resided  here  ? 
The  defendant  has  a  strong  equity  for  relief  which  can  be  obtained 
here  at  law.  He  had  claims  against  the  real  holders  for  a  much 
larger  amount,  which  he  ought  not  to  be  deprived  of.  The  case  of 
Commonwealth  v.  Clarkson,  1  Rawle  291,  decided  that  mutual 
demands  extinguish  each  other  by  operation  of  law,  without  actual 
defalcation  by  the  act  of  the  parties.  [GiBSON,  C.  J. — That  case 
has  been  greatly  misunderstood.  It  never  was  intended  so  to 
decide ;  and  so  we  have  said  in  an  opinion  delivered  last  summer 
at  Sunbury.]  Certainly  the  case  has  been  understood  as  stated ; 
and  the  doctrine  appears  to  have  been  carried  out  in  Conrad  v.  Lan- 
caster, 2  Rawle  324.  [HUSTON,  J. — The  case  of  a  negotiable  note 
is  *there  alluded  to  and  excepted.]  It  is  not  necessary  that  r*of?c: 
money  should  be  actually  paid,  to  give  a  right  of  set-off.  *- 
Murray  v.  Williamson,  3  Binn.  135.  If  a  note  be  endorsed  in  blank, 
the  court  never  inquires  into  the  right  of  the  plaintiff,  whether  he 
sues  in  his  own  name  or  as  trustee.  Manson  v.  Lamb,  7  Cowen  176  ; 
Wagoner  v.  Colvin,  11  Wend.  27. 

Mr.  ffeiskell  (with  whom  was  Mr.  Hood),  for  the  defendants  in 
error. — The  first  affidavit  is  defective  and  insufficient.  The  second 
contradicts  the  first.  The  defendant  has  not  sworn  that  Douglass, 
Wood  &  Co.  were  the  owners  of  the  bill.  Then  there  is  nothing 
to  show  that  the  plaintiffs  are  not  the  real  bona  fide  holders,  and 
if  so  the  rule  of  law  in  respect  to  the  defence  attempted  to  be  set 
up  is  perfectly  plain. 
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The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  affidavit  of  defence  required  by  the  second 
section  of  the  act  of  the  28th  of  February  1835,  must  be  construed 
most  favorably  for  the  plaintiff,  as  it  is  altogether  probable  that  the 
defendant  will  in  all  cases  state  the  nature  and  character  of  the 
defence,  as  strongly  as  the  facts  will  justify.  We  can  at  any  rate 
make  no  intendments  for  him.  The  court  have  a  right  to  expect 
a  clear  and  distinct  averment  of  the  fact  on  which  the  defence 
must  turn.1  These  suits,  which  we  consider  together,  are  brought 
by  the  endorsees  of  a  bill  of  exchange  against  the  drawer  and 
acceptor.  The  defendants  seek  to  set  off  a  debt  due  from  Wood, 
Douglass  &  Co.,  to  the  drawer,  on  an  allegation  that  the  latter  were 
at  one  time  and  now  are  the  holders  of  the  bill.  It  is  an  essential 
ingredient  in  the  defence,  that  Wood,  Douglass  &  Co.  should  have 
been  the  owners  as  well  as  the  holders  or  possessors  of  the  bill. 
But  in  this  material  allegation,  the  affidavits  are  singularly,  and  it 
would  seem,  studiously  defective.  The  first  affidavit  states,  that 
the  suit  is  instituted  upon  a  draft  drawn  by  Rising  &  Harris  of 
Nashville,  on  the  deponent,  and  accepted  here,  &c.  ;  that  the  said 
draft  was  endorsed  to  the  plaintiffs  ;  that  after  the  same  was  due, 
it  was  forwarded  by  them  to  Douglass,  Wood  &  Co.,  &c.  Now 
what  are  we  to  understand  from  this  part  of  the  affidavit  ?  The 
legitimate  inference  would  seem  to  be,  not  that  the  latter,  but  the 
plaintiffs,  were  the  owners  of  the  bill ;  and  we  may  also  infer,  that 
the  bill  was  sent  by  them  in  the  ordinary  course  of  business,  to 
their  correspondents  for  collection  at  Nashville,  where  the  drawers 
resided.  Unless  this  was  believed  to  be  so  by  the  deponents,  why 
adopt  language  so  well  calculated  to  produce  this  impression,  when 
it  was  so  easy  to  negative  any  such  conclusion?  In  the  supple- 
mental affidavit  which  Comly  was  permitted  to  file,  and  in  the  affi- 
davits of  Rising  &  Harris,  Wood,  Douglass  &  Co.  are  spoken  of  as 
the  holders  of  the  bill ;  but  it  is  remarkable,  in  connection  with 
the  terms  before  used,  *that  it  is  not  stated  in  what  character  r^^o^ 
they  held  it,  whether  as  endorsees  or  owners,  or  as  agents  *• 
for  collection.  It  is  no  unfair  presumption  that  the  defendants  had 
reason  to  believe  that  they  held  it  in  the  latter  capacity ;  which  will 
satisfactorily  account  for  the  ambiguous  language  of  the  affidavits. 
Comly  states  that  he  called  at  the  counting-house  of  the  plaintiffs, 
when  they  opened  their  account  books  and  showed  to  the  deponent 
an  entry  therein,  in  which  the  draft  had  been  charged  back  by  them 
to  the  endorsees,  by  whom  it  had  been  forwarded  to  them  for  col- 
lection. He  omits  to  say  how  he  obtained  the  information  that  it 
was  forwarded  to  the  plaintiffs  for  collection  by  the  endorsees,  or 
what  perhaps  may  be  more  material,  he  neglects  to  inform  us  who 
were  the  endorsees ;  and  it  is  unfortunate  for  the  defence  that  it 
1  See  6  Whart.  277. 
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could  not  be  Wood,  Douglass  &  Co.,  as  their  names  no  where  appear 
upon  the  bill.  Unless  the  latter  were  the  owners  of  the  bill,  their 
offer  not  accepted  by  Rising  &  Harris  to  receive  payment  in  any  of 
their  endorsements  or  other  liabilities,  amounts  to  nothing,  unless 
it  is  satisfactorily  shown  that  they  had  authority  from  their  princi- 
pals to  enter  into  such  an  engagement. 

Judgment  affirmed. 

Cited  by  Counsel,  6  W.  &  S.  231 ;  6  Casey  532  ;  ||  23  Smith  136.| 
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Osborne' s  Estate. 


1.  An  assignment  for  the  benefit  of  creditors  directed  the  apportionment  of 
the  fund  to  them  according  to  a  certain  order,  viz.,  1st,  to  the  payment  of  a 
note  for  a  certain  amount  to  T.  S.  2d,  To  the  payment  of  a  note  for  a  certain 
amount  to  J.  V.  3d,  To  "  pay  and  discharge  $225,  due  and  owing  to  A.,  C.,  B. 
&  Co.,"  by  the  assignor.  It  appeared  on  a  hearing  before  an  auditor,  that  A., 
C.,  B.  &  Co.  claimed  to  be  creditors  for  money  lent,  and  on  other  accounts,  the 
only  evidence  of  which  was  their  book  of  original  entries.  They  also  held  a 
note  for  $265,  upon  which  they  claimed :  Held,  that  the  auditor  was  right  in 
allowing  the  payment  of  A.,  C.,  B.  &  Co.  of  the  amount  mentioned  in  the 
assignment. 

2.  Where  an  assignment  was  made  for  the  benefit  of  creditors,  and  the  land- 
lord of  the  assignor  gave  notice  to  the  assignee  of  the  amount  of  rent  due, 
before  the  sale  or  removal  of  the  goods,  and  told  him  that  he  wished  to  have 
it  secured  for  him,  which  the  assignee  promised  to  do,  as  far  as  the  law 
allowed,  it  was  held,  that  the  assignee  was  justified  in  paying  the  amount 
of  rent  to  the  landlord. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common 
Pleas  of  Bucks  County,  made  upon  exceptions  to  the  report  of  an 
auditor  appointed  to  distribute  certain  funds  in  the  hands  of  Thomas 
Sands,  assignee  of  William  W.  Osborne. 

The  part  of  the  assignment  upon  which  the  question  before  the 
court  below  arose,  was  as  follows  : 

"After  deducting  the  reasonable  costs  and  charges  of  the  said 
Thomas  Sands,  and  expenses  incident  to  this  trust,  shall  and  will 
pay  and  discharge  and  indemnify  Thomas  Sands,  of  Solebury,  in 
order,  first,  by  the  payment  of  a  certain  note  of  two  hundred  dol- 
lars, due  and  owing  by  the  said  William  W.  Osborne ;  in  the  second 
place,  shall  and  will  pay  and  discharge,  secure  and  indemnify,  Isaac 
Vanhorn  a  note  of  one  hundred  and  fifty  dollars,  due  and  owing 
by  the  said  William  W.  Osborne ;  and  in  the  third  place,  shall  pay 
and  discharge  two  hundred  and  twenty-five  dollars,  due  and  owing 
to  A.  C.  Brittain  &  Co.,  by  the  said  William  W.  Osborne ;  and  in 
*2fi81  fc^e  fourth  place>  shall  pay  and  discharge  Samuel  *Sutton, 
J  by  the  payment  of  all  the  notes  to  the  Doylestown  Bank  of 
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Bucks  County,  remaining  unpaid,  upon  which  the  said  Samuel  Sut- 
ton  is  endorser,  drawn  in  the  name  of  J.  &  W.  Osborne,  a  schedule 
whereof  is  hereunto  attached ;  and  also  shall  and  will  pay  and  dis- 
charge, secure  and  indemnify  the  said  Samuel  Sutton,  by  the  pay- 
ment of  all  notes  to  the  New  Hope  Delaware  Bridge  Company, 
remaining  unpaid,  upon  which  the  said  Samuel  Sutton  is  endorser, 
drawn  in  the  name  of  J  &  W.  Osborne;  a  schedule  whereof  is 
attached." 

The   auditor  reported   that    payments   ought  to   be    made   as 
follows : 
"•  Thomas  Sands's  note,  with  interest,  ....     $202  16 

Isaac  Vanhorn's  note,  balance  due,  .         .         .         .         21  87 

A.  C.  Brittain  &  Co.,  as  preferred  in  assignment,      .       225  00 

Samuel  Sutton,  notes  in  Doylestown  Bank,       .         .       300  00 
do.          New  Hope  &  Delaware  Bridge  Co.,  .       425  00 
Amount  preferred,    .         .          .     $1174  03 
Balance  in  assignee's  hands,       .         774  31 
Deficiency  in  paying  the 

preferred  creditors,        .         .         400  72 

To  this  report  Samuel  Sutton,  one  of  the  said  preferred  credi- 
tors, filed  the  following  exception  : 

1.  That  the  auditor  erred  in  allowing  and  reporting  to  A.  C. 
Brittain  &  Co.  two  hundred  and  twenty-five  dollars. 

Daniel  Parry,  one  of  the  general  creditors,  also  excepted  to  the 
auditor's  report,  as  follows  : 

1.  That    the    auditor    erred    in    not   allowing    the    landlord's 
claim   for   one  year's   rent,  due   previous  to  the  removal  of  the 
goods  of  the  assignor,  which  were  subject  to  the  landlord's  dis- 
tress. 

2.  That    the   auditor  erred    in  not  allowing  the  assignee's   ac- 
count for  rent  due  said   landlord,  to  the  amount  of  seventy-five 
dollars ;  which  claim  was  assented  to  previous  to  the  removal  of  the 
goods. 

On  the  argument  before  Fox  (Pres't),  the  following  depositions 
were  read. 

Thomas  Sands,  the  assignee,  testified  as  follows : — "  Osborne 
lived  in  the  house  of  Parry  at  the  time  I  accepted  the  trust.  After 
I  had  appraised  the  goods  of  Osborne,  and  before  the  sale  and 
removal,  Parry  came  to  me  and  said  he  had  seventy-five  dollars, 
which  he  wanted  paid,  and  wanted  me  to  receive  it  for  him.  I  told 
him,  so  far  as  the  law  allowed,  I  would  receive  it ;  he  appeared 
satisfied,  and  allowed  me  to  sell  the  goods.  I  laid  the  claim  of 
Parry  before  the  auditor,  and  told  him  1  expected  it  would  be  paid. 


*Parry  made  no  interference  to  stop  the  sale  or  removal  of 
the  goods.     I  think  I  accepted  the  trust  in  April  1837.     I 
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think  the  property  rented  for  seventy-five  dollars ;  I  believe  Parry 


269  SUPREME  COURT  [Dec.  Term, 

[Osborne's  Estate.] 

told  me  so.  Parry  did  not  ask  me  to  pay  the  rent,  while  the  goods 
were  on  the  premises,  and  before  the  sale.  I  don't  know  that  he 
distrained.  All  the  request  that  he  made  was,  that  he  wished  me  to 
secure  it  for  him.  I  told  him  at  our  first  conversation,  that  I  con- 
sidered his  claim  valid." 

The  auditor,  A.  M.  Griffith,  Esq.,  was  also  examined,  and  testi- 
fied as  follows : — "  Samuel  Brittain,  one  of  the  firm  of  A.  C.  Brit- 
tain  &  Co.,  produced  before  me  the  claim  of  the  firm.  It  was  a 
transcript  from  their  book  of  original  entries.  I  think  a  part  of  it 
for  cash  lent,  and  a  part  for  other  matters  charged  to  the  assignor. 
There  was  no  other  evidence  of  indebtedness  produced  at  that  time. 
The  greater  part  of  the  claim  produced,  was  for  cash  entries  taken 
from  their  book,  as  I  think.  Brittain,  at  this  time,  the  first  meet- 
ing, founded  their  claim  to  preferment  under  the  assignment  on  the 
cash  entries  in  their  book,  as  he  supposed  the  assignor  intended  to 
prefer  them  for  the  cash  entries.  I  reported  in  their  favor  upon 
the  evidence  of  the  cash  entries.  At  the  first  meeting  Brittain 
mentioned  a  note  they  held  against  the  assignor  for  a  larger  amount 
than  the  sum  for  which  they  were  preferred  in  the  assignment.  The 
adjournment  to  the  second  day  was  because  all  the  preferred  credi- 
tors requested  it,  to  give  them  an  opportunity  to  present  their  fur- 
ther evidences  of  claim.  The  claim  of  Brittain  for  the  cash  entries 
was  objected  to  before  me  by  Button's  counsel.  At  the  second 
meeting  Brittain  produced  a  note  dated  March  28th  1835,  payable 
ten  days  after  date,  to  A.  C.  Brittain  &  Co.,  for  two  hundred  and 
sixty-five  dollars  and  fifteen  cents,  and  signed  by  the  drawer,  Wil- 
liam W.  Osborne.  The  note  was  proved.  Brittain 's  counsel,  at 
the  second  meeting,  said  they  claimed  under  the  assignment.  This 
was  in  answer  to  the  question  of  Button's  counsel,  as  to  whether 
they  claimed  upon  the  cash  entries  in  the  book,  or  upon  their  note. 
The  book -account  was  not  laid  before  me  at  the  second  meeting. 
The  note  was  produced  to  substantiate  the  preferment  of  Brittain's. 
The  transcript  produced  by  Brittain  exceeded  the  amount  of  their 
preferment  in  the  assignment.  The  claim  at  the  second  meeting 
was  not  founded  exclusively  upon  the  note.  I  would  have  reported 
upon  the  evidence  of  the  cash  account,  even  if  the  note  had  never 
been  produced.  The  evidence  of  the  note  strengthened  and  corro- 
borated the  evidence  of  the  claims  Brittain  had  in  the  assignment, 
although  there  was  evidence  sufficient  to  induce  me  to  report  with- 
out it.  There  were  but  two  meetings  of  the  creditors  before  me." 

After  argument,  the  court   made  a  decree,  that  the  rule  granted 
upon  the  exceptions  filed  by  Sutton,  be  discharged : 
*27fll        *And  in  the  case  of  Parry's  exceptions,  the  report   of 
'    the  auditor  was  ordered   to   be  altered   in  conformity  with 
the  exceptions. 
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Whereupon  an  appeal  was  taken  by  Samuel  Sutton  to  this  court : 
and  the  following  errors  assigned : 

1.  That  the  court  below  erred  in  discharging  the  rule  granted 
upon  the  exceptions  filed  by  said  Sutton  against  the  auditor's  re- 
port, allowing  the  claim  of  A.  0.  Brittain  &  Co.,  to  the  amount  of 
two  hundred  and  twenty-five  dollars. 

2.  That  the  court  below  erred  in  decreeing  that  the  auditor's 
report  be  altered  in  conformity  with  the  exceptions  filed  by  Daniel 
Parry. 

Mr.  Brooke,  for  the  appellant. — Messrs.  Brittain  &  Co.  held 
several  claims  against  the  assignor,  who  intended  to  prefer  them 
for  the  amount  of  cash  lent  only.  The  phraseology  of  the  assign- 
merit  in  regard  to  this  claim  is  peculiar.  The  claims  of  all  the 
other  preferred  creditors  are  declared  to  be  founded  upon  notes  ; 
and  the  omission  of  this  declaration  in  the  present  instance  affords 
the  presumption  that  the  claim  of  Brittain  &  Co.,  which  was  in- 
tended to  be  preferred,  rested  on  other  grounds.  It  was  so  under- 
stood by  Brittain  &  Co.  themselves,  as  appears  by  the  testimony  of 
the  auditor — "  at  the  first  meeting  they  founded  their  claim  to  pre- 
ferment on  the  cash  entries  in  their  book,  as  they  supposed  the 
assignor  intended  to  prefer  them  for  the  cash  en  tries."  At  the  second 
meeting  the  book-account  was  not  laid  before  the  auditor,  but  a 
different  ground  was  then  assumed,  and  a  note  for  two  hundred  and 
sixty-five  dollars  and  fifteen  cents  was  produced  and  proved  to  sub- 
stantiate the  preferment.  The  intention  of  the  assignor  must  be 
observed  ;  and  Brittain  &  Co.  having  failed  to  establish,  by  competent 
testimony,  their  claim  for  cash  lent,  the  preference  fails.  The  ad- 
mission of  the  debt  in  the  assignment  is  not  sufficient — there  must 
be  other  evidence  of  its  existence.  The  contrary  doctrine  would 
facilitate  the  commission  of  frauds,  aud  produce  the  most  pernicious 
results  ;  and  this  court  have  therefore  held  the  law  to  be  as  stated. 
Account  of  Stephenson's  Assignees,  7  Watts  480.  The  consider- 
ation of  the  note  produced  was  not  cash  lent,  and  consequently 
it  was  not  evidence  to  support  the  claim  preferred.  Nor  was  the 
book  of  original  entries  evidence  for  that  purpose.  Duncoign  v. 
Shreppel,  1  Yeates  347.  The  court  therefore  erred  in  allowing 
this  claim.  The  remedy  of  Sands,  the  landlord,  was  by  distress, 
and  he  was  bound  to  pursue  it.  His  preference  over  the  general 
creditors  arises  from  his  right  to  distrain  the  goods  assigned  ;  and 
having  omitted  to  exercise  this  right,  and  suffered  a  bona  fide  sale 
and  removal  by  the  assignee,  he  stands  in  the  same  position  with 
respect  to  the  proceeds  of  sale  as  any  other  creditor.  The  goods 
were  liable  for  the  rent  in  arrear,  while  they  remained  on  the  pre- 
mises ;  *but  after  their  removal,  the  landlord  had  no  specific 


lien  for  his  rent  on  the  goods,  or  preferred  claim  on  the 
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avails  of  them  in  the  hands  of  the  assignee.  Morris  &  Parker  v. 
Assignees  of  Haines  &  Pine,  1  Ash.  187.  The  authority  of  the 
assignee  is  wholly  derived  from  the  deed  of  trust,  and  that  did  not 
authorize  the  agreement  by  the  assignee  to  pay  the  rent.  His 
promise  may  have  rendered  him  liable  personally — the  loss  of  the 
landlord's  lien  on  the  goods  assigned  would  constitute  a  sufficient 
consideration  for  that  purpose  ;  but  the  promise  was  not  valid  in  his 
capacity  of  assignee. 

Mr.  Gerhard,  for  the  appellees. — The  claim  of  A.  0.  Brittain 
&  Co.  admits  of  no  question.  They  were  preferred  "  two  hundred 
and  twenty-five  dollars  due  and  owing  to  A.  C.  Brittain  &  Co.  by 
the  said  William  W.  Osborne."  Is  there  evidence  that  two  hundred 
and  twenty-five  dollars  was  so  due  and  owing  ?  The  assignment  is 
itself  prima  facia  evidence  of  it ;  it  is  an  admission  against  the 
interest  of  the  assignor  at  the  time  he  made  it ;  besides  the  note  of 
Osborne  to  A.  C.  Brittain  &  Co.  for  a  large  amount,  produced  before 
the  auditor,  removes  every  objection.  The  claim  of  Parry  for  rent 
stands  upon  a  different  ground,  and  will  give  room  for  argument, 
but  is  not  susceptible  of  any  serious  objection.  The  rent  was  in 
arrear,  and  could  have  been  distrained  for  ;  the  goods  of  the  as- 
signor in  the  hands  of  the  assignee  being  liable  therefor,  until  re- 
moval. There  was  an  equitable  appropriation  of  the  assets  in  his 
hands  by  the  assignee  (Sands)  to  the  payment  of  this  rent,  which  is 
favored  by  the  law.  Though  their  rent  is  so  readily  recoverable, 
lessors  are  protected  in  a  number  of  ways.  An  under-tenant  may 
without  waiting  for  a  distress,  pay  a  paramount  rent.  Comyn  L.  & 
T.  401,  529.  Rent  is  preferred  in  the  distribution  of  the  assets  of 
a  decedent  and  of  an  insolvent's  estate,  when  administered  by  trus- 
tees appointed  under  the  act  of  assembly.  If  the  assignee  had 
paid  the  rent,  he  would  clearly  be  entitled  to  a  credit  for  its  whole 
amount.  Even  in  the  case  of  a  legal  bankruptcy  this  would  be  so. 
Stephenson  v.  Wood,  5  Epinasse  200.  In  Bradyll  v.  Ball,  1  Bro. 
Ch.  Rep.  427,  an  equitable  lien  for  rent  is  recognised.  The  claim 
must  be  allowed  to  prevent  a  fraud  ;  and  so  the  court  below  properly 
said.  It  is  the  case  of  a  distress  avoided  by  the  inducement  to 
waive  it  held  out  by  the  assignee.  But  there  is  a  valid  and  bind- 
ing interest  between  Sands  as  assignee  and  Parry,  that  Sands  should 
pay  him  (Parry)  out  of  the  assets,  if  he  had  a  valid  claim  to  the 
rent,  and  should  not  distrain  for  it.  It  was  an  honest  agreement, 
and  beneficial  to  the  creditors  of  Osborne.  Their  exception  to  it  is 
ungracious.  The  consideration  is  contingent  in  form,  but  absolute 
in  fact;  and  the  contract  is  valid.  Gray  v.  Bell,  4  Watts  410. 
In  Morris  t>.  Parker.  Ash.  187,  the  plaintiff  had  no  right  of  dis- 
tress, no  rent  being  in  arrear.  The  decision  of  that  case  was  there- 
*2721  ^ore  *correct  anc*  even  *f  considered  as  an  authority,  does 
-*  not  affect  the  present  question. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — A  promise  to  secure  a  landlord,  in  considera- 
tion that  he  would  waive  his  right  to  distrain,  and  suffer  the  goods 
to  be  removed,  is  forbidden  by  no  rule  of  law  or  policy.  As  legal 
owner  of  the  goods,  the  assignee  is  capable  of  contracting  in  respect 
to  them ;  and  the  landlord  has  a  lien  on  them,  for  unpaid  rent, 
which  might  seriously  interfere  with  the  execution  of  the  trust. 
What,  then  would  be  gained  by  driving  him  to  a  rigid  application 
of  his  remedy  ?  A  part  of  the  property,  if  not  the  whole,  would 
be  seized  and  sacrificed  by  a  forced  sale.  Surely  the  power  of  a 
trustee  to  pay  rent  out  of  a  fund  liable  to  distress,  or  to  contract 
for  the  payment  of  it,  is  as  undoubted,  as  would  be  his  power  to 
apply  a  part  of  it  for  the  redemption  of  the  rest,  if  it  were  in 
pawn,  which,  as  the  object  of  the  trust  would  otherwise  be  frus- 
trated, is  a  power  inherent  in  the  office.  In  Morris  v.  Parker,  there 
was  no  right  to  distrain  when  the  goods  were  removed,  and  conse- 
quently no  agreement  to  give  the  landlord  recourse  to  the  avails,  as 
an  equivalent  for  it ;  but  in  Stevenson  v.  Wood,  the  principle  of 
the  present  case  was  settled,  in  circumstances  nearly  similar.  la 
that  case,  the  rent  had  been  actually  paid  in  avoidance  of  a  dis- 
tress, and  here  it  was  only  agreed  to  be  paid ;  but  the  landlord 
ought  not  to  be  placed  in  a  worse  predicament  for  having  thrown 
fewer  impediments  in  the  way.  The  trust  was  benefited  by  his 
forbearance ;  and  if  the  trustee  would  have  been  entitled  to  an 
allowance  for  actual  payment,  a  fortiori,  he  should  be  allowed  to 
perform  his  promise  to  pay,  made,  as  it  was,  on  a  lawful  and  valua- 
ble consideration. 

The  difficulty  in  regard  to  the  remaining  point  is  raised  by  our 
own  decision  in  the  case  of  Stevenson's  Assignees,  which  has  been 
pressed  upon  us  as  ruling  the  present.  In  that  case,  however,  the 
omission  to  produce  the  voucher  named  in  the  assignment,  was  a 
circumstance  of  suspicion  which  ought  to  have  put  the  assignees  on 
their  guard ;  and  one  which  has  no  existence  here.  The  assignees 
were  charged  on  the  ground  of  negligence,  and  not  on  the  principle 
that  there  must  be  other  evidence  of  the  debt  than  an  admission  of 
it  in  the  instrument.  A  trustee  is  answerable  only  for  supine  neg- 
ligence ;  and  he  is  not  bound  to  suspect  the  existence  of  collusion, 
merely  because  he  is  directed  to  pay  a  debt  for  which  there  may 
have  originally  been  no  voucher.  In  the  commercial  world,  where 
calls  for  accommodation  are  sudden  and  for  short  periods,  and  even 
betwixt  friends  not  in  trade,  nothing  is  more  usual  than  to  lend 
without  a  memorandum  of  the  transaction ;  and  the  want  of  it  is 
entirely  consistent  with  fair  dealing,  the  convenience  of  *the  r*o7q 
parties  frequently  inducing  them  to  repose  an  extraordinary  •- 
degree  of  confidence  in  each  other.  Of  collusion,  in  a  case  like 
the  present,  there  is  no  presumption  without  proof;  consequently 


273  SUPREME  COURT  [Dec.  Term, 

(Osborne's  Estate.] 

there  is  no  pretext  for  charging  a  trustee  who  pays  on  the  foot  of 
the  debtor's  concession,  where  there  is  no  intimation  of  the  exist- 
ence of  a  voucher  whose  absence  can  be  accounted  for  only  on  a 
presumption  of  its  suppression,  or  any  extrinic  circumstance  to  lead 
to  a  suspicion  that  the  debt  did  not  exist.  In  Stevenson's  Case, 
the  existence  of  the  bills  was  affirmed  by  the  assignment;  in  this, 
it  is  not  said  that  there  ever  was  a  voucher  for  the  debt  in  question  ; 
and  the  want  of  one  is  consistent  with  the  deed.  In  that  case,  the 
contest  was  with  the  assignees ;  in  this,  it  is  between  creditors ;  but 
the  principle  I  have  indicated,  must  lead  to  the  same  result  as  if  the 
assignee  were  the  party ;  for  I  am  far  from  thinking  that  the  evi- 
dence would  not  warrant  a  recovery  against  him.  The  admission 
of  a  debtor  in  regard  to  the  liability  of  a  fund,  of  which  he  had  at 
the  time  the  ownership  and  control,  is  necessarily  an  admission  to 
his  disadvantage ;  unless,  in  derogation  of  the  common-law  maxim, 
we  assume  without  proof  the  very  fact  in  contest — the  existence  of 
collusion  to  cover  the  property  by  the  device  of  a  debt.  We  there- 
fore think  the  claim  was  properly  allowed. 

Decree  affirmed. 

||Cited  by  counsel,  30  Smith  152.  || 

Cited  by  the  court,  8  W.  &  S.  409.  ||As  to  the  agreements  an  assignee  for 
creditors  may  make  to  prevent  sacrifice  of  the  assigned  estate,  Kent's 
Appeal,  6  Norris  168  ;  s.  c.  6  W.  N.  C.  264.  || 
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Hemphill  and  another  against  Eckfeldt. 

IN    ERROR. 

In  an  action  in  the  District  Court  for  the  City  and  County  of  Philadelphia, 
the  plaintiff  claimed  eighteen  months'  rent  of  a  lot  of  ground,  from  April  1st 
1835,  to  October  1st  1836,  and  filed  a  copy  of  an  agreement  not  under  seal, 
signed  by  himself  and  the  defendants,  in  which  he  let  to  the  defendants  the 
premises  at  an  annual  rent  of  $125,  payable  quarterly.  The  defendants  filed 
an  affidavit  of  defence,  stating  that  in  the  month  of  December  1836,  they  were 
evicted  by  a  purchaser  at  a  sheriff's  sale  of  the  premises  under  a  judgment 
upon  a  mortgage  given  by  the  plaintiffs  Pryor  to  the  lease:  that  in  the  month 
of  September  1837,  an  action  was  brought  against  them  by  the  same  plain- 
tiff to  the  use  of  B.  T.  (the  purchaser  at  the  sheriff's  sale),  upon  the  same 
lease,  and  for  rent  of  the  same  premises,  said  to  be  due  to  the  1st  of  October 
1837,  in  which  action  judgment  was  obtained  for  the  sum  of  $120.15,  which 
was  afterwards  satisfied,  and  that  in  consequence  of  said  eviction  and  suit, 
they  had  sustained  damage  to  the  amount  of  $120.  field,  that  this  affidavit 
set  forth  a  sufficient  defence  to  entitle  the  defendants  to  go  to  a  jury. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 
Adam   Eckfeldt  brought  an  action  on  the  case  to  the  use  of 
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Charles  Lukens,  to  December  term   1838,  of  that  court,  against 
John  Hemphill  and  Edgar  H.  Richards. 

On  the  1st  of  December  1838,  the  following  agreement  was  filed, 
as  a  "copy  of  the  lease  on  which  the  action  was  brought." 

"  Mem.  of  agreement,  made  the  24th  of  March  1835,  between 
Adam  Eckfeldt  of  the  one  part,  and  John  Hemphill  and  E.  H. 
Richards  of  the  other  part,  all  of  the  city  of  Philadelphia.  The 
said  Eckfeldt  hereby  rents  or  lets  to  the  said  Hemphill  and  Richards, 
or  their  representatives,  for  a  term  of  three  years,  from  and  after 
the  first  of  April  next,  the  rear  part  of  a  certain  forty-four  feet 
wide  lot,  adjoining  on  the  south  side  the  ground  of  the  aforesaid 
Hemphill  *and  Richards;  commencing  seventy  feet  west  p^oye 
from  Broad  street,  and  extending  westwardly  one  hundred  L 
and  thirty  feet,  more  or  less-  The  said  Hemphill  and  Richards 
shall,  at  their  expense,  repair  the  fencing,  and  make  such  filling 
up  of  that  part  of  the  lot  they  occupy,  as  they  shall  deem  neces- 
sary ;  and  also  to  erect  at  their  expense  a  privy,  for  the  use  of  the 
tenants  in  the  brick  buildings  on  the  front  of  the  aforesaid  lot ;  and 
they  may  erect  such  sheds  on  the  same  as  they  may  please,  at  their 
own  expense,  with  right  to  remove  the  same  whenever  they  may 
deem  it  expedient.  It  is  further  agreed,  that  whenever  the  said 
Eckfeldt  shall  make  a  sale  of  the  premises  aforesaid,  for  actual 
improvement,  he  may  terminate  the  lease  by  giving  six  months' 
previous  notice ;  and  in  the  event  of  a  sale,  Eckfeldt  agrees  to 
give  the  said  Hemphill  and  Richards  a  first  offer  of  the  lot.  The 
said  Hemphill  and  Richards  agree  and  contract  to  pay  Adam  Eck- 
feldt, or  his  legal  representatives,  an  annual  rent  for  the  use  of  the 
aforesaid  premises,  at  the  rate  of  one  hundred  and  twenty-five  dol- 
lars, payable  quarterly,  and  to  commence  on  the  first  day  of  April 
next.  In  witness  whereof,  the  parties  have  interchangeably  set 
their  hands,  the  day  and  year  first  written. 

JOHN  HEMPHILL, 
EDGAR  H.  RICHARDS, 
ADAM  ECKFELDT." 

"Amount  claimed — 

For  rent  due  October  1st  1836,  ....  $187  50 
And  interest  to  December  22d  1838,  .         .  25  00 


$212  50" 

On  the  21st  of  December,  the  following  affidavit  of  defence  was 
filed. 

"  John  Hemphill,  one  of  the  defendants  in  the  above  case,  being 
duly  sworn  according  to  law,  says,  that  the  said  defendants  have, 
as  he  is  advised  and  believes,  a  good  and  legal  defence  to  the  whole 
of  the  plaintiff's  claim,  the  nature  and  character  of  which  defence 
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is  as  follows,  viz. — That  the  said  defendants  were,  in  the  month  of 
December,  A.  D.  1836,  evicted  from  the  premises,  for  the  rent  of 
which  this  action  has  been  instituted,  by  a  certain  Benjamin  Tevis, 
claiming  the  said  premises  by  a  title  adverse  and  paramount  to  that 
of  the  said  plaintiff,  derived  under  a  sheriff's  deed,  acknowledged 
December  10th  1836,  on  a  sale  made  by  virtue  of  an  execution 
upon  a  mortgage  executed  anterior  to  the  commencement  of  the 
lease  upon  which  this  action  is  founded.  That  in  the  term  of  Sep- 
tember, A.  D.  1837,  an  action  was  brought  in  this  court  by  the 
plaintiff  against  the  said  defendants,  upon  the  same  lease  arid  con- 
tract on  which  this  suit  is  founded ;  and  for  rent  of  the  same 
premises  said  to  be  due  on  the  first  of  October,  A.  D.  1837 ;  in 
*97fi1  wn^ch  action  *s°  instituted  as  aforesaid,  the  said  plaintiff 
J  recovered  judgment  for  the  amount  of  $126.15." 

A  rule  was  obtained  to  show  cause  why  judgment  should  not  be 
entered  for  want  of  a  sufficient  affidavit  of  defence. 

On  the  llth  of  January  1839,  a  supplemental  affidavit  of  defence 
was  filed  as  follows  : 

"John  Hemphill,  one  of  the  defendants  in  the  above  action, 
being  duly  sworn,  says,  that  he  has,  as  he  is  advised,  a  just  and 
legal  defence  to  the  plaintiff's  claim,  the  nature  and  character  of 
which  is  as  follows,  viz. : 

"  That  the  said  defendants  were  in  the  month  of  December,  A.  D. 

1836,  evicted  from  the  premises  for  the  rent  of  which  this  action 
has  been   instituted,   by   a  certain    Benjamin  Tevis,  claiming  the 
said  premises    by  a  title   adverse   and    paramount  to  that  of  the 
said    Eckfeldt,    derived    under    a    sheriff's    deed,    acknowledged 
December  10th  1836,  on  a  sale  made  by  virtue  of   an  execution 
upon  a  mortgage  executed  prior  to  the  commencement  of  the  lease 
upon  which  this  action  is  founded.     That  in  the  term  of  September 

1837,  an  action  was  brought  in  this  court  by  the  said  Eckfeldt  to 
the  use  of  the  said  Benjamin  Tevis  against  the   said  defendants 
upon  the  same  lease  and  contract  on  which  this  suit  is  founded,  and 
for  rent  of  the  same  premises  said  to  be  due  on  the  1st  of  October 
1837  ;  in  which  action  so  instituted  as  aforesaid,  the  said  Richards 
being  absent  from  the  city,  and  this  defendant  not  being  in  full 
possession  of  the  facts,  the  plaintiff  obtained  judgment  for  want  of 
an  affidavit  of  defence,  for  the  sum  of  one  hundred  and  twenty-six 
dollars  fifteen  cents,  as  may  appear  by  the  following  transcript  from 
the  appearance  docket  of  the  said  term  of  September  1837,  of  the 
entries  in  the  said  suit. 

Price.  'Adam  Eckfeldt  to  the  use  of  Benjamin  Tevis. 

859  vs. 

Broom.          John  Hemphill  and  Edgar  H.  Richards. 

Summons,  debt,  $175  ;  ex.  October  4th  ;  returnable  1st  Monday 
in  November.  Served  as  to  Hemphill ;  nihil  habet  as  to  Richards. 
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Nov.  6th  1837.     Copy  of  instrument  of  writing  filed. 

Nov.  25th  1837.  On  motion  of  Mr.  Price,  judgment  for  want 
of  an  affidavit  of  defence.  Prothonotarv  to  assess  damages  as  to 
the  defendant  Hemphill. 

Nov.  25th  1837.     Judgment. 

Nov.  25th  1837.     Damages  assessed  at  $126.15. 

Satisfied  July  23d  1838.     Eli  K.  Price  for  plaintiff.' 

"And  this  defendant  says,  that  in  consequence  of  the  said  eviction 
*and  the  said  suit,  the  said  defendants  have  sustained  dam-  r^n-Ty 
age  to  the  amount  of  $120." 

On  the  9th  of  February  1839,  the  District  Court  gave  judgment 
for  want  of  a  sufficient  affidavit  of  defence ;  whereupon  the  defend- 
ants took  a  writ  of  error,  and  on  the  return  of  the  record  filed  the 
following  specifications. 

1.  Because  the  facts  set  forth  in  the  affidavit  of  defence  consti- 
tuted in  law  a  good  defence  to  the  plaintiff's  demand. 

2.  Because  the  said  court  decided  that  where  several  quarters  of 
rent  due  upon  one  and  the  same  contract  of  lease,  and  for  the  same 
premises,  were  in  arrears  and  unpaid,  a  distinct  suit  could  be  main- 
tained upon  every  quarter's  rent  so  in  arrears. 

3.  Because  the  said  court  decided  that  each  of  the  said  quar- 
ters of  rent  so  in  arrears  could  be  separately  assigned,  and  the 
lessee  thus  subjected  to  several  actions  on  the  part  of  the  several 
assignees. 

4.  Because  the  plaintiff  below  having  brought  an  action  for  rent 
in  arrear,  due  on  the  1st  of  October  1837,  was  precluded  from 
bringing  any  action  for  rent  in  arrear,  due  at  a  period  antecedent 
to  the  said  1st  of  October  1837,  for  the  same  premises  and  on  the 
same  contract,  whether  to  the  use  of  the  same  or  a  different  person, 
the  same  being  presumed  by  law  to  have  been  paid. 

Mr.  Chew,  for  the  plaintiff  in  error. — The  eviction  in  December 
1836,  is  a  complete  answer  to  the  present  claim  for  rent ;  as  it  sus- 
pended or  extinguished  the  rent.  Kessler  v.  McConachy,  1  Rawle 
435.  In  the  former  action  the  rent  was  recovered  to  October  1837  ; 
and  this  ought  to  be  a  bar  to  the  present  suit.  Hess  v.  Heebie,  6 
S.  &  R.  60;  Ingraham  v.  Hall,  11  Id.  78;  Smith  v.  Jones,  15 
Johns.  229  ;  Farrington  v.  Payne,  15  Id.  432  ;  Willard  v.  Sperry, 
16  Id.  121  ;  Phillips  v.  Berrich,  Id.  136.  The  facts  stated  in 
the  affidavit  constitute  a  matter  of  equitable  defence.  Steigleman 
r.  Jeffries,  1  S.  &  R.  477 ;  Shaw  v.  Badger,  12  Id.  276;  Baynev. 
Gaylord,  3  Watts  305.  Under  the  terms  of  this  agreement,  the 
defendant  has  the  same  rights  as  under  an  express  covenant  for 
quiet  enjoyment.  A  contract  to  let  is  equivalent  to  demise,  and 
implies  a  warranty  in  Pennsylvania. 
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Mr.  Price,  contra. — This  action  was  brought  to  recover  rent 
from  the  1st  of  April  1835,  to  the  1st  of  October  1836.  The  land 
was  sold  by  the  sheriff  to  Mr.  Tevis,  in  December  1836,  who 
recovered  one  year's  rent  to  October  1837.  The  difficulty,  which 
is  only  apparent,  arises  from  the  use  of  Mr.  Eckfeldt's  name  in  the 
first  suit,  which  was  unnecessary.  The  plaintiff's  rights  could  not 
*278T  *^e  a^ecte(^  ^7  this,  because  he  had  nothing  to  do  with  the 
-"  suit.  It  has  been  held  that  where  rent  is  reserved,  payable 
monthly  or  quarterly,  an  action  may  be  maintained  for  each  month's 
or  quarter's  rent.  The  eviction  in  this  case  was  subsequent  to  the 
period  for  which  rent  is  claimed ;  besides,  it  was  not  an  eviction  by 
the  lessor,  but  by  the  purchaser  at  sheriff's  sale.  In  Kessler  v. 
McConachy,  it  was  held,  that  the  eviction  by  the  landlord  suspended 
the  last  month's  rent  and  no  more.  The  defendant  here  was  bound 
to  show  affirmatively  either  payment  or  a  former  recovery ;  and  he 
has  not  done  either. 

Mr.  Broom,  in  reply,  referred  to  Co.  Litt.  373 ;  Phillips  v. 
Monges,  4  Whart.  228. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — In  Spencer's  Case,  5  Coke  17  a,  it  was  resolved 
that  the  word  concessi  or  demist,  implies  a  covenant,  on  which  the 
lessee  or  his  assignee  may  have  an  action  for  an  eviction :  "for," 
says  Lord  Coke,  "  the  lessee  hath  the  yearly  profits  of  the  land, 
which  shall  grow  by  his  labor  and  industry,  for  the  annual  rent ; 
and  therefore  it  is  reasonable,  when  he  hath  applied  his  labor  and 
employed  his  cost  on  the  land,  and  be  evicted,  whereby  he  loses  all, 
that  he  (the  assignee)  shall  take  such  benefit  of  the  demise  and 
grant,  as  the  first  lessee  might ;  and  the  lessor  hath  no  other  pre- 
judice than  what  his  especial  contract  with  the  first  lessee  hath 
bound  him  to."  Now,  the  word  let  in  the  lease  before  us,  implying, 
according  to  Johnson's  Dictionary,  concession,  and  also  a  grant  to 
a  tenant,  is  the  proper  equivalent  of  the  word  concessi,  or  demisi', 
the  English  word  demise,  though  improperly  used  as  a  synonyme, 
strictly  denoting  a  posthumous  grant  and  no  more ;  and  had  the 
writings  in  thi  instance,  been  sealed,  it  would  have  equally  implied 
a  covenant  against  eviction  by  title,  a  violation  of  which,  on  the 
principle  of  Fairman  v.  Fluck,  5  Watts  516,  might  have  been  suc- 
cessfully urged  in  an  action  of  covenant  for  the  rent,  as  a  failure 
of  the  consideration.  And  if  that  might  be  done  in  an  action  on  a 
specialty,  how  much  more  readily  may  it  be  done  in  an  action  on 
a  contract  resting  in  parol  ?  Such  a  case  is  distinctly  within  the 
principle  of  Heck  v.  Shener,  4  S.  &  R.  249.  Here  it  appears  in 
the  affidavits  which  are  at  present  incontrovertible,  that  the  defend- 
ants had  taken  the  premises  in  March  1835,  for  a  term  of  three 


1839.]  OF  PENNSYLVANIA.  278 

[Hemphill  v.  Eckfeldt.] 

years  ;  and  that  they  were  evicted  in  December  1836,  by  title  para- 
mount to  that  of  the  lessor;  consequently  the  eviction  not  only 
operated  as  a  suspension,  but  afforded  in  its  consequences,  so  far  as 
the  defendants  were  prejudiced  by  it,  a  defence  to  a  demand  for  the 
rent  that  had  already  accrued.  Whether  they  were  actually  evicted, 
or  how  far  their  business  was  broken  up  by  it,  may  be  a  subject  of 
future  inquiry ;  but  in  that  aspect  the  affidavits  contain  matters 
for  a  jury. 

"There  is  another  aspect,  however,  in  which  the  matter  r^oyq 
sworn  to  may  possibly  become  a  ground  of  defence.  A  ^ 
recovery  of  rent  subsequently  due  is  stated  to  have  been  had  in  the 
plaintiff's  name  ;  and  if  the  declaration,  which  however  has  not 
been  made  part  of  the  affidavit,  included  the  subject  of  the  present 
action,  it  would  preclude  him,  on  the  principle  of  Hess  v.  Heebie, 
from  urging  it  a  second  time.  Besides,  it  might  be  doubted  whether 
the  policy  of  the  law  would  allow  a  landlord,  under  all  circum- 
stances, to  split  up  the  rent  by  equitable  assignments  of  particular 
parts  of  it,  and  thus  oppress  the  tenant  with  a  multiplicity  of 
actions.  It  will  probably  turn  out,  though  it  is  no  part  of  the  affi- 
davits— and  we  can  look  at  nothing  else — that  the  action  was 
brought  for  the  use  of  a  purchaser  at  sheriff 's  sale  of  the  rever- 
sion ;  and  I  will  not  say,  that  the  transaction  is  not  susceptible  of 
explanation ;  though  the  purchaser's  title  to  sue  being  a  legal  one, 
the  action  lies  properly  in  his  own  name.  But  in  any  event,  this 
recovery,  standing  unexplained  as  it  must  necessarily  do  in  an  affi- 
davit of  defence,  appears  to  be  prima  facie  evidence  that  the  rent 
for  the  previous  quarters  had  been  paid ;  and,  for  the  purpose  of 
having  the  benefit  of  it,  the  defendants  were  entitled  to  go  before 
a  jury. 

Judgment  reversed  and  a  procedendo  awarded. 

Cited  by  counsel,  6  Casey  294.     ||27  Smith  95,  2  W.  N.  C.  473.|| 

||Cited  by  the  court,  as  to  the  covenant  implied  from  the  words  conceasi 

or  demist.     Lani^an  v.  Kille,  1  Out.  125  ;  s.  c.  9  W.  N.  C.  482.    Where  also 

the  principal  case  is  said  not  to  be  in  point  as  to  the  measure  of  damages  for 

the  breach  of  such  covenant,  and  the  correct  rule  is  announced,  1  Out.  128. |j 

5  WHARTON — 18 
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Flan  agin  against  Wetherill  and  others. 

IN    ERROR. 

1.  An  assignment  was  made  in  1835,  by  A.  &  B.  of  all  their  estate  and  effects 
for  the  benefit  of  certain  creditors  who  should  release,  &c.    This  assignment 
was  duly  recorded.  There  being  a  surplus  in  the  hands  of  the  assignee  after 
paying  the  releasing  creditors,  A.  &  B.  executed  two  instruments  under  seal, 
in  March  1836,  by  one  of  which  they  assigned  the  surplus  to  the  same  assignee 
in  trust  to  pay  the  same  to  certain  creditors  who  had  signed  a  letter  of  license, 
and  by  the  other  of  which  they  also  assigned  the  surplus  to  the  same  assignee, 
in  trust  to  pay  the  same  to  such  creditors  as  should  release  within  a  certain 
time.    Hdd,  that  these  instruments  came  within   the  provisions  of  the  act  of 
1818,  and  ought  to  have  been  recorded  in  conformity  with  that  act;  and  not 
having  been  recorded,  that  the  fund  was  liable,  in  the  hands  of  the  assignee, 
to  an  attachment  at  the  suit  of  a  creditor  who  had  not  released. 

2.  In  a  scire  facias  against  a  garnishee,  after  a  judgment  in  foreign  attach 
ment,  the  plaintiff  is  entitled  to  recover  the  amount  of  the  judgment  with 
interest,  although  the  first  judgment  includes  interest. 

3.  On  the  issue  of  nulla  bona,  in  a  scire  facias  against  a  garnishee,  the  jury 
found  for  the  plaintiff,  and  assessed  the  damages  at  a  certain  sum,  being   the 
amount  of  a  judgment  in  the  attachment  with  the  interest.    The  property  in 
the  garnishee's  hands,  was  money.  Held,  that  though  the  jury  ought  to  have 
found  the  property  was  in  the  hands  of  the  garnishee,  yet  the  defect  was 
merely  in  form,  and  this  court,  on  error,  would  not  reverse  on  this  account, 
but  would  consider  the  verdict  and  judgment  as  amended  by  the  court  below. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

John  P.  Wetherill,  Charles  Wetherill,  and  William  Wetherill, 
copartners,  &c.,  brought  a  writ  of  foreign  attachment  in  an  action 
on  the  case  in  that  court,  to  September  term  1836,  against  Jacob 
Snider  and  Charles  W.  Roberts,  lately  copartners  under  the  firm 
of  Snider  &  Roberts.  The  attachment  issued,  and  was  served  on 
the  llth  of  June  1836.  Judgment  was  duly  entered  at  the  third 
term,  and  the  damages  assessed  at  $1016.42. 

A  scire  facias  was  then  issued  against  John  Flanagin,  garnishee 
*9Qin  *of  Snider  &  Roberts.  Interrogatories  were  filed,  to  which 
J  the  defendant  answered  :  and  upon  the  answers  and  exhibits 
annexed  thereto  the  following  facts  appeared. 

On  the  1st  of  April  1835,  Snyder  &  Roberts  executed  an  assign- 
ment to  John  Flanagin  of  all  their  estate  and  effects  whatsoever, 
in  trust  to  sell  and  dispose  of  the  same,  and  after  paying  the 
expenses  of  the  trust,  &c.,  to  pay  the  creditors  of  the  assignees  in 
a  certain  order  and  in  certain  specified  classes  ;  the  first  and  second 
classes  contained  certain  creditors  by  name;  and  the  third  class, 
"  all  the  residue  of  the  creditors  indiscriminately  :"  Provided, 
that  none  of  the  creditors  of  the  second  and  third  classes  should  be 
entitled  to  any  portion  of  the  estate  and  effects  so  assigned,  who 
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should  not  execute  a  release  to  the  said  Snyder  &  Roberts,  of 
all  demands,  at  or  before  12  o'clock,  noon,  of  the  first  of  May 
1835. 

This  assignment  was  duly  recorded  on  the  9th  of  April  1835. 

The  release  required  by  the  assignment  was  executed  by  several 
of  the  creditors. 

On  the  of  March  1836,  Jacob  Snider  and  Charles  \V.  Robeits 
executed  the  following  instrument. 

"  Whereas,  after  paying  the  creditors  entitled  to  payment  under 
our  assignment  of  the  first  of  April  1835,  to  John  Flanagin,  a 
balance  will  remain  in  his  hands  for  our  use ;  and  whereas  certain 
of  our  creditors  who  omitted  to  entitle  themselves  to  payment  under 
it,  by  executing  the  release  therein  provided  for,  have  since  agreed 
to  forbear  suits  for  twelve  months  from  the  12th  day  of  June  1835, 
and  others  have  forborne  to  sue  without  entering  into  the  letter  of 
license,  and  we  are  desirous  to  appropriate  the  said  balance  in  the 
hands  of  our  assignee  to  the  payment  of  the  said  forbearing  credi- 
tors ;  now  in  consideration  thereof,  we  do  hereby  assign  our  interest 
in  the  said  balance  unto  the  said  John  Flanagin ;  in  trust,  never- 
theless, (after  deducting  his  commissions,  and  all  other  charges 
attending  the  execution  of  this  trust),  to  pay  the  same  as  far  as  it 
may  extend,  without  preference,  amongst  those  creditors  who  have 
signed  the  letter  of  license  dated  the  12th  of  June  1835,  now  in 
the  possession  of  the  said  John  Flanagin,  as  well  as  amongst  all 
our  remaining  creditors,  who  have  forborne  to  proceed  against  us  at 
law ;  our  object  being  an  equal  and  equitable  distribution  of  our 
effects  amongst  those  to  whom  we  are  indebted. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals 
this  day  of  March,  A.  D.  1836. 

J.  SNIDER,  [L.  s.] 

CHARLES  W.  ROBERTS.      [L.  s.]" 

On  the  19th  of  March  1836,  the  following  instrument  was  exe- 
cuted by  Snider  &  Roberts. 

*"  Know  all  men  by  these  presents,  that  we,  Jacob  Snider 
and  Charles  W.  Roberts,  late  copartners  in  trade  in  the  city 
of  Philadelphia,  under  the  firm  of  Snider  &  Roberts,  in  considera- 
tion of  the  sum  of  one  dollars,  lawful  money  of  the  United  States, 
to  us  in  hand  paid,  at  and  before  the  sealing  and  delivery  hereof, 
the  receipt  whereof  is  hereby  acknowledged,  as  well  as  for  divers 
other  good  causes  and  valuable  considerations,  thus  thereunto  mov- 
ing, have  remised,  released,  assigned  and  set  over,  and  by  these 
presents  do  remise,  release,  assign  and  set  over,  unto  John  Flana- 
gin, of  the  said  city,  all  our  and  each  of  our  right,  title  and  interest, 
claim,  property  and  demand  whatsoever,  of,  in  and  to  all  such  sum 
and  sums  of  money,  rights,  credits,  effects,  and  property  whatso- 


SUPREME  COURT  {Dec,  Term. 

[Flanagin  v.  Wetherill.J 

ever,  which  now  are  or  hereafter  may  be  remaining  in  the  hands  or 
possession  of  the  said  John  Flanagin,  as  our  assignee,  under  a 
general  assignment  dated  April  1  1835,  after  payment  of  all  such 
of  our  creditors  as  are  or  may  be  entitled  to  payment  under  it ;  to 
have  and  to  hold  the  same  unto  him,  the  said  John  Flanagin,  his 
executors,  administrators  and  assigns  forever;  upon  trust,  however, 
(after  deducting  his  commissions,  and  all  other  charges  attending 
the  execution  of  this  trust),  to  pay  the  same  without  preference,  to 
and  amongst  all  our  copartnership  creditors  in  proportion  to  their 
respective  claims.  Provided,  however,  that  none  of  such  creditors 
shall  be  entitled  to  participate  in  the  said  residuary  estate,  money 
and  effects,  who  shall  not,  at  or  before  twelve  o'clock  at  noon,  of 
the  19th  day  of  September,  A.  D.  1836,  execute  a  full  and  entire 
release  and  discharge  of  all  demands,  to  us,  the  said  Jacob  Snider 
and  Charles  W.  Roberts,  and  who  in  the  meanwhile  shall  not  for- 
bear to  molest  or  disturb  us  by  suits,  attachments,  or  other  legal 
process ;  and  for  the  more  perfect  accomplishment  of  said  purpose, 
we  direct  that  no  distribution  of  any  part  of  said  residuum  shall  be 
made  by  the  said  John  Flanagin,  until  the  date  last  mentioned ; 
and  we  hereby  fully  empower  the  said  John,  as  our  attorney  in  the 
premises,  to  collect  all  sums  due,  or  which  may  be  hereafter  due  to 
us,  out  of  said  assigned  estate,  and  to  reduce  all  the  other  property 
into  possession,  and  generally  to  do  all  such  lawful  acts  as  we  might 
do  herein  were  we  personally  present;  and  if,  after  paying  the 
creditors  entitled  to  payment  under  this  appropriation,  any  balance 
should  remain  in  his  hands,  then  he  is  to  pay  the  same  to  the  said 
Snider  &  Roberts. 

"Witness  our  hands  and  seals,  this  19th  day  of  March,  A.  D.  1836. 

J.  SNIDER,  [L.  s.] 

CHARLES  W.  ROBERTS.     [L.  s.]" 

Several  of  the  creditors  of  Snider  &  Roberts,,  executed  releases 
in  pursuance  of  this  assignment. 

To  the  interrogatories  propounded  to  him  respecting  the  funds 
in  his  hands,  the  defendant  made  answers  as  follows : 
*ooo-i  *To  the  third  interrogatory.  "  The  said  copartners, 
-•  Snider  &  Roberts,  executed  to  me  an  assignment  of  their 
estate,  on  the  1st  day  of  April  1835,  in  trust  for  the  benefit  of 
creditors,  upon  certain  conditions  therein  stated.  The  gross  amount 
of  property  that  passed  under  it,  and  came  into  my  hands,  was,  to 
the  best  of  my  knowledge,  and  judging  from  my  accounts  which  1 
believe  to  be  correct,  twenty  thousand  three  hundred  eighty-five 
dollars  and  eighty-four  cents.  Some  doubtful  debts  remain  uncol- 
lected,  which  it  is  impossible  for  me  to  estimate." 

To  the  fourth  interrogatory.     "  The  said  Snider  &  Roberts  exe- 
cuted to  me  two  written  appropriations  of  the  balance  which  might 
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remain  in  my  hands,  after  paying  the  creditors  entitled  to  payment 
under  the  said  general  assignment ;  copies  of  which  appropriations 
are  hereto  annexed,  respectively  marked  A  and  B.  and  which  I 
request  to  be  considered  as  parts  of  my  answer  hereto.  I  cannot 
state  the  whole  amount  and  value  of  the  property  and  effects  thus 
appropriated,  as  they  consisted  of  book  debts  of  a  very  doubtful 
character  ;  but  the  amount  actually  received  by  me  therefrom,  and 
remaining,  after  paying  the  creditors  under  the  said  general  assign- 
ment, is  three  thousand  one  hundred  and  sixty-nine  dollars  thirty- 
four  cents,  without  deducting  commissions  or  expenses.  The  claims 
of  the  creditors  to  whom  this  balance  is  appropriated,  amount  to 
about  seven  thousand  dollars.  No  inventory  or  appraisement  of 
the  effects  last  mentioned,  was  made  or  filed  under  the  said  writings 
or  appropriations." 

In  answer  to  the  fifth  and  sixth  interrogatories,  the  defendant 
stated,  that  he  did  not  give  any  security  as  assignee  under  the 
second  assignment ;  and  that  neither  of  the  papers  executed  in 
March  1836,  was  recorded  in  the  office  for  recording  deeds,  &c.,  for 
the  city  and  county  of  Philadelphia. 

To  the  seventh  interrogatory  he  answered :  "  Releases  were  exe- 
cuted by  certain  of  the  creditors  of  Snider  &  Roberts,  under  the 
requisition  of  one  of  the  said  appropriations,  upon  the  dates  and 
times  therein  stated,  and  by  the  persons  whose  names  are  set  forth 
in  the  copies  thereof  hereto  annexed,  and  marked  C  and  D  ;  they 
were  creditors  for  various  amounts  ;  the  aggregate  being  much  more 
than  sufficient  to  absorb  all  the  balance  thus  appropriated  to  them 
by  Snider  &  Roberts." 

To  the  eighth  interrogatory  he  answered,  that  he  was  not  indebted 
to  Snider  &  Roberts  on  the  llth  of  June  1836,  and  had  not  since 
been  indebted  to  them. 

The  defendant  pleaded  "  nulla  bona"  to  the  scire  facias  ;  and  the 
cause  came  on  for  trial  before  Stroud,  J.,  when  the  plaintiff's 
counsel  gave  in  evidence  the  general  assignment  of  Snider  & 
*Roberts,  the  record  of  the  proceeding  in  the  foreign  at-  r*f>oA 
tachment,  and  the  answers  of  the  defendants  to  the  inter-  "• 
rogatories. 

It  was  admitted  that  the  defendant  had  finally  settled  his 
accounts  under  the  general  assignment  of  Snider  &  Roberts,  and 
had  paid  all  the  creditors  claiming  under  it  in  full ;  and  that  the 
plaintiffs  and  the  other  remaining  creditors  of  Snider  &  Roberts 
had  been  duly  notified  by  the  defendant  of  the  appropriation  of 
the  balance  of  moneys  in  his  hands,  prior  to  the  10th  of  Sep- 
tember 1836. 

The  counsel  for  the  defendant  then  requested  the  court  to  charge 
the  jury  that  the  verdict  should  be  for  the  defendant,  upon  the 
issue  of  nulla  bona. 
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The  counsel  for  the  plaintiffs  thereupon  requested  the  court  to 
charge  in  their  favor  upon  the  evidence  ;  which  the  court  accord- 
ingly did,  reserving  the  points  embraced  in  it  for  the  opinion  of  the 
court  in  bane. 

The  charge  of  the  court  was  in  substance  as  follows : 

"  Snider  &  Roberts  made  a  general  assignment  to  the  defend- 
ants, on  the  1st  of  April  1835,  in  trust  for  the  benefit  of  creditors, 
and  stipulating  for  a  release.  Under  it  the  defendant  paid  all  the 
releasing  creditors.  Several  creditors  having  omitted  to  release, 
Snider  &  Roberts  assigned  or  appropriated  the  residuum  in  the 
defendant's  hands,  and  which  belonged  to  them,  for  the  purpose  of 
paying  the  remaining  creditors,  as  far  as  it  would  reach.  Snider 
&  Roberts  for  this  purpose  executed  to  the  defendant  two  papers, 
which  are,  in  effect,  the  same.  They  were  not  placed  upon  record, 
in  accordance  with  the  recording  act  of  1818,  and  were  therefore 
invalid,  as  against  this  attachment.  The  plaintiffs  are  entitled  to 
your  verdict  for  the  whole  amount  of  their  claim,  to  wit,  the  amount 
found  by  the  inquest  in  the  foreign  attachment  suit,  with  interest 
on  the  amount  so  found,  from  the  date  of  such  finding." 

The  defendant's  counsel  here  objected,  that  the  original  defend- 
ants would  be  thereby  charged  with  compound  interest,  viz., 
interest  on  the  original  claim  to  the  date  of  the  inquest,  and 
interest  thereafter  on  the  debt  and  interest  so  found. 

The  learned  judge  however  instructed  the  jury  to  find  for  the 
plaintiff,  conformably  to  his  previous  charge  ;  and  the  counsel  for 
the  defendant  then  excepted  to  the  whole  of  the  charge. 

The  jury  thereupon  found  for  the  plaintiffs,  according  to  the 
directions  of  the  court,  and  assessed  the  damages  at  $1093. 62  with 
costs. 

A  motion  was  made  for  a  new  trial,  but  the  court  in  bank  re- 

*28V1  ^use(^  *tne  moti°n>  and  on  tne  18th  of  December  1838, 
'  ordered  judgment  to  be  entered  on  the  verdict. 

This  writ  of  error  was  then  taken  and  the  following  errors  were 
assigned. 

First.  The  court  below  erred  in  charging  the  jury:  1st,  That  the 
appropriations  made  by  Snider  &  Roberts  of  their  funds  remaining 
in  the  defendant's  hands,  after  having  discharged  his  trust  as  assignee 
were  void  as  against  the  plaintiffs  below,  for  want  of  being  recorded, 
and  that,  upon  the  evidence,  the  verdict  should  be  for  the  plaintiffs. 
2d.  That  the  plaintiffs  were  entitled  to  recover  interest  on  the 
debt  and  interest  found  by  the  jury  of  inquiry,  from  the  date  of 
said  finding,  although  by  this  computation,  they  would  receive  com- 
pound interest. 

Second.  The  verdict  is  erroneous  in  this ;  that  it  is  for  a  sum 
certain,  as  damages  ;  whereas  the  jury  should  have  found  what 
goods  or  effects,  if  any,  were  in  the  hands  of  the  garnishee  at  the 
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time  the  attachment    was  executed,  or   afterwards  ;  and  also  the 
value  thereof. 

Mr.  Haly,  for  the  plaintiff  in  error. 

1.  This  was  not  such  an  assignment  as  was  contemplated  by  act  of 
1818.     It  was  a  mere  order  upon  the  person  who  held  funds  to  pay 
them  over  to  certain  other  persons.      There  is  no  case  which  has  gone 
so  far  as  to  say  that  such  a  paper  must  be  recorded.     The  plaintiffs 
have  had  notice  by  the  recording  of  the  first  assignment.     The 
circumstances  of  this  case  resemble  those  of  Sharpless  v.  Welsh,  4 
Dall.  279,  in  which  the  appropriation  was  sustained  against  the  at- 
tachment of  a  creditor.     Here  the  rights  of  the  creditor  for  whom 
the  appropriation  was  made  could  not  be  affected  by  the  failure  to 
record  the  instrument,  if  recording  was  necessary. 

2.  The  effect  of  the  judge's  direction  was  to  give  compound  in- 
terest to  the  plaintiff:  which  has  never  been  allowed  except  in  the 
case  of  a  scire  facias  to  revive  a  judgment. 

3.  The  issue  here  was  on  the  plea  of  nulla  bona.     The  jury  must 
find  specific  goods    in  the  hands  of  the  garnishee  or  else  find  for 
him.     There  are  no  damages  in  the  case.     It  is  true  that  the  garni- 
shee  admitted  money  to  be  in  his  hands,  but  the  jury  should  have 
found  the  fact  of  his  having  money,  and  not  found  damages. 

Mr.   Henderson,  contra. 

1.  The  attachment  was  laid  on  the  llth  of  June  1836.     The  office 
of  the  first  assignment  was  then  satisfied  ;  and  the  second  assign- 
ment was  like  all  other  instruments  of  that  kind,  intended  for  the 
benefit  of  particular  creditors,  and  within  the  intent  of  the  act  of 
1818.     The  surplus,  after  paying  the  creditors  under  the  first  as- 
signment, was  the  property  of  Snider  &  Roberts,  and  as  such    r^noo 
*liable  to  an  attachment  at  the  suit  of  the  unpaid  creditors.    ^ 
The  act  of  1818  is  express,  that  assignments  not  recorded  shall  be 
void.     The  money  assigned  therefore  did  not  vest  in  the  creditors 
preferred  in  that  assignment. 

2.  The  verdict  is  right;  because  the  amount  of  the  judgment  in 
the  attachment  forms  a  new  debt,  upon  which  interest  must  be  cal- 
culated.    If  there  be  an  excess,  it  may  be  remitted. 

3.  The  record  shows  that  the  garnishee  had  nothing  but  money 
in  his  hands.     This  exception  was  not  taken  in  the  court  below  ;  and 
this  court  will  presume  that  the  jury  meant  to  find  that  there  was  so 
much  money  in  the  hands  of  the  defendant,  who  admitted  by  his 
answers  that  he  had  upwards  of  three  thousand  dollars  in  his  hands. 
Crawford  v.  Barry,  1  Binn.  481. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — In  Englebert  v,  Blanjot,  2  Whart.  240,  there  was 
an  assignment  of  certain  specified  property,  in  trust  to  pay  the 
assignee  and  three  other  creditors,  and  afterwards  to  return  the  sur- 
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plus  to  the  assignor.  It  was  held,  that  an  assignment  in  trust  for 
the  use  of  creditors,  is  within  the  act  of  the  24th  of  March  1818, 
though  they  are  fewer  than  the  whole  number.  That  case  was  much 
stronger  than  this,  where  one  instrument  provides  for  a  certain  class 
comprising,  for  ought  we  know,  the  whole  then  existing :  and  the 
other  instrument  is  in  trust  for  all  creditors  who  shall  release.  It 
is  sufficient  that  it  is  for  creditors,  to  bring  it  within  the  reasons  for 
the  passage  of  the  act  of  the  24th  of  March  1818. 

2.  Interest  follows  the  judgment  against  the  defendant.     Such 
judgment  in  a  foreign  attachment,  it  is  true,  is  not  conclusive  to 
every  purpose  ;  but  as  to  the  property  attached  and  ultimately  made 
liable,  it  is  .conclusive  as  a  proceeding  in  rem  :  and  the  scire  facias 
and  execution  go  for  the  whole  amount  due  on  the  judgment,  in- 
cluding interest  upon  it. 

3.  The  verdict  is  not  correct  in  form.     The  issue  on  nulla  bona 
is,  whether  the  garnishee  had  goods  and  effects  of  the  defendant  in 
his  hands  or  not ;  and  the  verdict  should  respond  to  it.      The  58th 
section  of  the  act  of  13th  June  1836,  directs  that  the  jury  shall 
find  what  goods  and  effects,  if  any,  were  in  the  hands  of  the  garni- 
shee at  the  time  the  attachment  was  executed  or  afterwards,  arid  the 
value  thereof.     But  this  is  a  mere  defect  of  form.     The  property 
in  the  garnishee's  hands  was   money,  and  the   court  might  have 
moulded  the  verdict  into  shape  after  it  was  rendered.     We  are  bound 
to  consider  it  as  so  amended,  rather  than  reverse  the  judgment  con 
trary  to  the  merits  of  the  case.     No  request  was  made  by  the  gar- 
nishee to  the  court  to  instruct  the  jury  to  find  the  verdict  in  due 
form.    If  that  had  been  done,  and  the  instruction  had  been  refused, 
or  erroneously  given,  it  might  be  error.     No  injury  can  result  from 
*9871    *^ie  verc^ct  if  't;  'ls  substantially  a  proper  finding.    In  Stro- 

-'  hecker  v.  Drinkle,  16  S.  &  R.  38,  a  general  verdict  for  the 
plaintiff  on  the  pleas  of  non  assumpsit,  plene  administravit,  and 
debts  of  a  higher  nature,  was  held  to  be  substantially  a  finding  of 
assets  to  the  amount  of  the  demand.  So  in  Easton  v.  Worthing- 
ton,  5  S.  &  R.  130,  it  was  held,  that  where  in  replevin  the  goods 
are  delivered  to  the  plaintiff,  and  the  defendant  pleads  property 
and  it  is  found  for  him,  the  verdict  ought  not  to  Le  for  damages  for 
the  value,  but  a  general  finding  for  the  defendant  and  damages  for 
the  detention,  on  which  there  is  judgment  pro  retorno  habendo  and 
for  the  damages ;  and  if  there  be  a  general  verdict  in  such  case, 
finding  the  value  in  damages  and  also  interest,  the  court  on  error 
brought  will  reverse  the  judgment  entered,  and  give  a  correct  judg- 
ment according  to  the  substance  of  the  finding  of  the  jury.  The 
same  doctrine  is  recognised  in  Huston  v.  Wilson,  3  Watts  287. * 

Judgment  affirmed. 
1  See  2  Harris  106. 

Cited  by  Counsel,  4  Barr  479 ;  12  Harris  433 ;  2  Wright  452 ;  1    P.    F. 
Smith  248  ;  4  Id.  85  ;  7  Id.  227  ;  10  Id.  306;  11  Id.  67. 
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Cited  by  the  Court  below,  4  W.  &  S.  390  ;  2  Jones  165  ;  7  P.  F.  Smith  197. 

Cited  by  the  Court,  5  W.  &  S.  103  -,  7  P.  F.  Smith  139,  417  ;  and  followed, 
10  Casey  154  ;  ||  where  the  transaction  is  a  bona  fide  sale  to  creditors  the 
instrument  need  not  be  recorded,  though  a  trust  exist  between  the  purchaser 
and  other  creditors:  Lockhart  v.  Stevenson,  11  Smith  64  ;  see  a  review  of 
cases  on  the  distinction  between  what  is  a  sale,  &c.,  to  creditors  and  what  is 
an  assignment  in  trust  for  creditors  :  Wallace  v.  Wainwright,  6  Norris  2f>3. 

Cited  by  the  Court,  as  to  effects  in  the  hands  of  an  assignee,  under  an 
assignment  void  as  to  creditors,  being  subject  to  attachment  by  them,  although 
literally  construed,  no  debt  exists  between  assignor  and  assignee  :  Heath  v. 
Page,  13  Smith  123.  Where  the  error  is  only  formal,  the  Supreme  Court 
will  consider  the  record  as  amended,  rather  than  reverse  a  judgment  in  accord 
with  the  merits:  Bouslough  v.  Bouslough,  18  Smith  49« :  but  this  principle 
would  not  justify  that  court  in  considering  that  the  court  below  had  set  aside 
a  judgment  nunc pro  tune,  Penna.  Railroad  o.  Gorsuch,  3  Norris  414. 

In  Bouslough  v.  Bouslough,  supra,  it  is  stated  that  in  ordinary  cases  it 
would  be  error  if  the  jury  did  not  find  what  goods  or  effects  were  in  the  hands 
of  the  garnishee  ;  and  in  Bonaffon  v.  Thompson,  2  Norris  462,  s.  c.  4  W.  N. 
C.  211,  the  principal  case  is  distinguished  on  the  ground  that  the  record 
showed  the  property  in  the  garnishee's  hand  was  money.  In  the  later  case  a 
judgment  on  a  general  verdict  against  a  garuishee  for  a  specific  sum  of 
money  was  reversed.  || 
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Sharp  against  Emmet. 

IN    ERROR. 

1.  A  factor  who  remits  a  bill  to  his  principal  in  payment  of  goods  sold  on 
his   account,  and   endorses  the   bill   does  not  thereby   become  personally 
responsible  to  his  principal,  if  he  receives  no  consideration  for  guaranteeing, 
and  does  not  expressly  undertake  to  do  so. 

2.  The  receipt  of  a  certain  amount  per  cent,  upon  sales,  for  "  commission 
and  guaranty,"  does  not  create  a  contract  to  guaranty  the  validity  of  a  bill 
purchased  bona  fide  in  the  usual  course  of  business  and  remitted  to  the  prin- 
cipal. 

3.  Whether  evidence  shall  be  given  of  contradictory  statements  made  by  a 
witness  examined  on  the  trial,  without  first  interrogating  or  advertising  the 
witness  proposed  to  be  contradicted,  is  a  matter  for  the  discretion  of  the  court 
trying  the  case ;  and  their  decision  will  not  be  reviewed  in  this  court. 

4.  In  an  action  against  a  factor  to  recover  the  amount  of  a  balance  alleged 
to  be  due  to  the  principal  abroad,  and  remitted  by  a  bill  of  exchange,  endorsed 
by  the  defendant,  which  was  protested  for  non-payment,  where  the  question 
was,  whether,   by  receiving  a   certain    per   centage    for  "  commission    and 
guaranty,"  the  validity  of  the   remittance  was  guaranteed,  it  was  held,  that 
letters  of  the  defendant  to  another  mercantile  person  abroad,  and  accounts 
sent  by  the  defendant  to  him,  showing  his  transactions  of  a  simihir  nature 
with  that  other  person,  were  not  admissible  on  the  part  of  the  plaintiff — 
being  res  inter  olios  acta. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  act'on  on  the 
case,  brought  by  Henry  Emmet  against  John  Sharp,  Jun. 


288  SUPREME  COURT  [Dec.  Term, 

[Sharp  v.  Emmet.] 

The  plaintiff  was  a  manufacturer  of  woollen  goods,  residing  at 
Halifax,  in  England,  and  had  consigned  certain  goods,  for  sale  to 
the  defendant,  who  resided  in  Philadelphia.  The  defendant,  in 
advance  of  the  sales  of  these  goods,  remitted  to  the  plaintiff  a  bill 
of  exchange,  drawn  by  Jeremiah  Thompson,  of  New  York,  on 
Rathbone  £  Co.,  of  Liverpool,  for  two  hundred  and  fifty  pounds, 
which  was  protested  for  non-acceptance,  and  afterwards  for  non- 
payment. This  action  was  brought  to  recover  the  balance  of  account 
alleged  to  be  due  to  the  plaintiff ;  being  the  amount  of  this  bill,  with 
the  charges  and  interest. 

*28Q1  *The  declaration  was  in  assumpsit  upon  the  bill  of  ex- 
-•  change  with  the  general  money  counts.  The  defendant 
pleaded  non  assumpsit,  and  payment ;  and  upon  these  issues  the 
cause  came  on  for  trial,  before  Pettit  (Pres't),  on  the  23d  of  April 
1838,  when  the  plaintiff  gave  in  evidence  the  correspondence 
between  the  parties,  the  bill  of  exchange,  and  protest ;  and  the 
day-book  and  ledger  of  the  defendant,  to  show  that  he  had  received 
the  proceeds  of  sales  of  the  goods. 

The  defendant  produced  several  witnesses  in  respect  to  the 
character  and  commercial  credit  of  Thompson,  the  drawer  of  the 
bill ;  and  also  upon  the  point  of  usage  respecting  guarantees  of 
sales  and  remittances.  Among  the  witnesses  was  one  Spackman, 
who  testified  that  he  was  one  of  Thompson's  agents  for  negotiating 
his  bills  in  Philadelphia ;  that  his  credit  was  good,  until  the  news 
arrived  of  Rathbone  &  Co.  having  refused  to  accept  his  bills  ;  and 
that  he  never  heard  any  suspicions  or  doubts  of  the  goodness  of 
his  bills,  until  then. 

The  plaintiff,  to  rebut  the  testimony  of  the  defendant  on  this 
point,  produced  several  witnesses  to  prove  that  the  credit  of  Thomp- 
son was  bad ;  and  that  the  usage  in  respect  to  the  remittances  was 
different  from  that  alleged  on  the  part  of  the  defendant.  In  the 
course  of  his  testimony  he  called  a  witness  to  prove,  that  in  a  con- 
versation between  himself  and  Spackman,  the  witness  for  the 
defendant,  the  latter  had  heard  doubt  and  suspicion  expressed  of 
the  goodness  of  Thompson's  bills  some  months  before  the  intelli- 
gence from  Liverpool  of  the  refusal  of  Rathbone  &  Co.  to  accept 
them.  This  testimony  was  objected  to  by  the  defendant's  counsel, 
but  admitted  by  the  court ;  arid  exception  taken. 

The  plaintiff's  counsel  further  offered  in  evidence  certain  letters 
written  by  the  defendant  in  the  year  1827,  to  the  firm  of  Halliday, 
Son  &  Brooks,  of  Manchester,  in  England,  with  account-sales 
enclosed ;  which  evidence  was  objected  to  on  the  part  of  the  defend- 
ant, but  admitted  by  the  court,  who  said  that  one  of  the  points 
made  by  the  defendant's  counsel  was,  that  neither  the  rate  of  com- 
mission charged  by  the  defendant  to  the  plaintiff,  nor  the  form  in 
which  it  was  charged,  imported  that  he  was  a  guarantor  of  the 
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remittance;  and  the  evidence  might  tend  to  show  an  interpretation 
by  the  defendant  of  the  phrase  "  commission  and  guarantee  five 
per  cent."  as  the  footing  on  which  he  was  willing  to  do  such  busi- 
ness.— The  admission  of  this  testimony  was  also  excepted  to. 

The  nature  and  substance  of  the  evidence  given  on  the  trial,  and 
the  points  discussed  are  fully  stated  in  the  charge  of  the  learned 
judge  ;  which  was  as  follows  : 

This  is  an  action  of  assumpsit,  brought  by  Henry  Emmet 
against  John  Sharp,  Jr.  The  plaintiff  is  a  manufacturer  in  York- 
*shire,  England.  In  and  before  1827,  he  made  different  r*9QA 
consignments  of  goods  to  the  defendant,  a  merchant  at  •• 
Philadelphia.  Before  the  19th  of  September  1827,  the  defendant 
received  certain  dry  goods  by  a  vessel  called  the  Tobacco  Plant, 
and  on  that  day,  remitted  to  the  plaintiff  a  bill  of  exchange,  dated 
New  York,  15th  of  September  1827,  drawn  by  Jeremiah  Thomp- 
son, in  his  (J.  Thomgson's)  own  favor,  on  Messrs.  Rathbone, 
Brothers  &  Co.  of  Liverpool,  at  sixty  days'  sight,  for  two  hundred 
and  fifty  pounds.  It  was  endorsed  in  blank  by  J.  Thompson  ;  and 
then  by  the  defendant,  in  these  words,  "  Pay  to  order  of  H.  Em- 
met, J.  Sharp,  Jr."  The  bill  was  remitted  in  advance  of  sales  of 
goods,  by  the  Tobacco  Plant.  On  the  26th  of  October  1827,  the 
defendant,  having  heard  nothing  further  from  England  on  the  sub- 
ject, made  out  his  account -sales,  in  which  he  charged  on  the  private 
sales  of  goods,  five  per  cent,  commission  and  guarantee ;"  this  was 
forwarded  on  the  30th  of  October  1827.  About  that  time  news 
reached  Philadelphia  of  the  dishonor  of  Jeremiah  Thompson's -bills 
on  Liverpool.  The  bill  in  question  was  refused  acceptance,  and 
never  paid.  The  defendant  having  accounted  to  the  plaintiff  for 
all  other  goods,  the  question  now  is,  who  is  to  bear  the  loss  of  this 
bill.  Much  testimony  has  been  offered  as  elucidating  the  case,  and 
much  ability  displayed  in  argument.  It  is  the  duty  of  the  court 
to  ascertain  whether  there  are  any  legal  principles  applicable  to  the 
case;  and  if  so,  to  state  them,  so  that  the  jury  can  apply  them.  I 
will  make  such  references  to  the  testimony  as  I  proceed,  as  the  cause 
seems  to  require. 

There  is  one  view  of  the  case,  asserted  by  the  plaintiff,  in  regard 
to  which  the  defendant  agrees,  that  if  the  plaintiff  is  sustained  in 
point  of  fact,  he  must  recover.  As  there  is  no  dispute  about  mat- 
ter of  law  here,  I  will  notice  it  first,  and  thus  prepare  the  way  for 
what  have  been  treated  as  the  more  debateable  questions.,  The  plain- 
tiff says,  that  admitting  for  a  moment,  that  the  defendant  was  a  mere 
agent  to  remit  a  bill,  and  that  his  endorsement  neither  proved  nor 
implied  any  thing  against  him,  yet  that  there  was  not  in  fact  a 
prudent  and  judicious  performance  of  his  agency.  The  defendant 
contends  that  there  was;  and  on  this  point  there  is  an  issue,  which, 
if  with  the  plaintiff,  carries  the  whole  case,  no  matter  what  may  be  the 
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correct  view  of  the  rest  of  the  cause.  The  rule  of  law  is  conceded, 
that  the  agent  is  bound  to  exercise  a  sound  and  honest  judgment  in 
matters  left  to  his  discretion.  He  must  act  with  reasonable  care 
and  prudence,  and  exercise  his  judgment  after  proper  inquiry  and 
precautions.  If  ordinary  diligence,  that  which  a  prudent  man 
exercises  in  his  own  affairs,  would  have  enabled  him  to  learn  the 
discredit  of  a  party  to  a  bill  remitted,  he  will  not  be  discharged 
from  responsibility.  The  defendant  would  be  bound  to  show  that 
J.  Thompson,  whose  bill  he  remitted,  was  in  such  credit  as  to 
justify  the  remittance.  He  has  produced  William  Jones,  Samuel 
*2Q11  ^packman,  *Richard  Oakford,  and  James  Mott,  on  this 
-*  point ;  and  he  relies  on  some  other  testimony. 

The  plaintiff,  to  rebut  on  this  point,  has  produced  Henry  Cope, 
Wm.  Mcllvaine,  John  A.  Brown,  Knowles  Taylor,  R.  Willing, 
J.  R.  Evans,  Benjamin  Jackson,  R.  M.  Blackford,  Wm.  C.  Card- 
well  and  John  Cook.  The  defendant  alleges  that  the  commercial 
world  in  general  trusted  J.  Thompson ;  that  the  commercial  com- 
munity at  large  had  no  reason  to  distrust  him  ;  that  he,  the  defend- 
ant, had  no  such  notice  of  any  facts  as  should,  in  the  exercise  of 
ordinary  prudence,  have  put  him  on  his  guard ;  the  defendant  says, 
that  while  commercial  men  generally  yielded  full  credit,  those  who 
doubted  were  but  exceptions;  resting,  some  of  them  on  knowledge 
peculiar  to  themselves,  and  others  on  mere  caprice  or  fastidious- 
ness, without  known  grounds.  The  plaintiff  says  in  reply,  that 
the  evidence  shows  a  different  state  of  things ;  that  every  New 
York  witness,  having  no  peculiar  knowledge,  doubted  Mr.  Thomp- 
son's credit;  that  those  who  were  engaged  in  business  here  largely, 
saw  and  knew  Mr.  Thompson's  situation,  and  made  no  secret  of 
their  views.  That  so  far  from  the  commercial  world  generally  having 
confidence,  there  was  general  distrust,  and  those  who  did  give 
credit  were  the  exceptions.  The  plaintiff  refers  to  two  circum- 
stances in  support  of  his  views.  The  first,  the  price  of  the  bill ; 
second,  that  it  was  in  advance  of  sales.  If  in  advance  for  any 
object  of  favoritism  or  undue  partiality  to  a  man  in  doubtful  cir- 
cumstances, the  matter  may  have  weight.  If  honestly  done,  to  put 
the  principal  in  funds  at  an  early  day,  it  was  not  unusual  or  im- 
proper; if  bought  at  lower  than  the  usual  rate  in  market  of  undoubted 
bills,  a  circumstance  of  weight.  This  is  denied,  however.  The 
jury  will  decide  as  to  facts  and  inference.  The  testimony  is  before 
you.  It  has  been  argued  on  both  sides  fully.  If  the  case  rested 
here,  the  jury  would  decide  it  on  their  view  of  the  facts.  If  the 
jury  are  with  the  plaintiff,  on  this  point,  the  other  inquiries  become 
useless. 

But  suppose  the  jury  do  not  adopt  the  plaintiff's  views  of  this 
part  of  the  case,  then  it  is  necessary  to  go  further.  The  plaintiff 
then  relies  on  the  bill  itself,  and  says :  1.  By  the  endorsement  the 
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defendant  made  the  debt  his  own.  2.  The  endorsement  is  "  prima 
facie"  evidence  of  his  liability.  The  first  point  I  noticed  and  dis- 
posed of  during  the  trial  on  a  question  of  evidence,  and  for  the 
present,  I  hold  that  the  endorsement  does  not  preclude  further 
inquiry.  But  I  ain  very  clear  in  my  opinion,  that  the  endorsement 
is  prima  facie  evidence  of  the  defendant's  liability,  which  ought  to 
prevail,  unless  encountered  and  rebutted  by  the  defendant ;  and 
this  I  take  to  be  in  harmony  with  the  doctrine  of  Chitty,  page  39 ; 
with  the  case  of  Kidsdon  v.  Dilworth,  5  Price  564 ;  and  with  the 
Mechanics'  Bank  v.  Earp,  4  Rawle  384—5.  Nor  is  the  mere  exist- 
ence of  the  relation  of  principal  and  agent  between  the  parties, 
without  more,  sufficient  to  rebut  this  prima  facie  evidence.  The 
endorsement  is  not  only  *not  inconsistent  with  and  therefore  r*oqo 
not  rebutted  by  the  agency,  but  is  perfectly  consistent  with  ' 
it,  and  therefore  leaves  the  defendant  under  the  necessity  of  going 
further,  and  showing  that  there  was  no  guarantee.  He  may  show 
an  agreement  that  he  was  not  to  guarantee,  or  that  the  endorsement 
was  merely  to  accommodate  the  plaintiff,  or  was  for  a  purpose  or 
consideration  which  has  failed  or  been  satisfied.  The  endorsement 
is  of  itself  a  contract  of  guarantee.  Where  the  bill  is  payable  in 
England,  it  is  a  contract  guaranteeing  payment  in  England.  Mere 
agency  at  Philadelphia  cannot  of  itself,  without  more,  repeal  the 
prima  facie  evidence  of  this,  which  the  endorsement  furnishes.  To 
be  sure,  where  it  is  clear  that  the  agency  was  narrowed  down  to 
the  mere  sale  of  the  goods,  and  that  the  remitting  of  the  bill  is 
something  over  and  above  the  agency,  there  the  want  of  considera- 
tion appears,  and  the  agency  would  rebut,  but  that  is  assuming  the 
whole  matter  in  controversy  here,  and  more  than  we  have  a  right 
thus  to  assume.  To  hold  the  agency  of  itself  sufficient,  it  must 
appear  plain  that  the  character  of  the  agency  did  not  embrace  the 
endorsement  or  remittance  of  bills.  Then  what  else  is  there?  The 
defendant  urges  the  character  of  the  business,  the  mode  of  keeping 
the  accounts,  and  the  charges  in  them,  the  correspondence,  and 
certain  motives  for  the  endorsement.  The  plaintiff  takes  up  the 
same  matter,  and  says,  so  far  from  repelling  or  rebutting  the  con- 
tract imported  by  the  endorsement,  they  do  not  even  throw  a  doubt 
upon  it ;  that  so  far  from  throwing  a  doubt  upon  it,  they  really 
strengthen  and  confirm  it.  The  character  of  the  business  was  the 
selling  goods  sent  from  England,  and  every  thing  usually  incident. 
The  course  of  business  seems  to  call  for  remittance  by  the  agent  of 
sales,  without  waiting  to  be  drawn  upon.  Five  per  cent,  is  charged 
for  commission  and  guarantee.  Much  evidence  has  been  given  on 
both  sides  as  to  charge  of  commission.  If  Mr.  Sharp,  for  five  per 
cent,  commission,  chose  to  make  the  sales  and  endorse  the  bills, 
certainly  such  a  bargain  was  open  to  him.  The  plaintiff  says  there 
is  nothing  in  the  evidence  to  show  this  to  have  been  an  improbable 
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arrangement ;  the  defendant  alleges  that  there  is  enough  to  show  it 
was  not  made:  and  the  jury  must  determine.  The  charge  of  five 
per  cent,  connected  with  the  testimony,  has  afforded  ground  of 
much  ingenious  discussion.  As  to  the  evidence,  the  plaintiff  alleges 
that  all  the  witnesses  agree  that  a  factor  who  does  not  guarantee, 
never  endorses ;  when  a  factor  does  guarantee,  he  sometimes  en- 
dorses, and  sometimes  not.  As  to  the  meaning  put  by  the  defendant 
himself  on  the  words  "commission  and  guarantee  five  per  cent.," 
the  plaintiff  refers  to  the  letter  to  Halliday,  Son  &  Brooke,  in  con- 
nection with  the  other  evidence.  This  is  all  for  the  jury.  Then 
again  some  arguments  were  founded  by  the  defendant's  counsel 
upon  the  mode  of  keeping  the  accounts  respecting  auction  sales  and 
private  sales.  They  were  all  answered  by  the  plaintiff's  counsel, 
*9qq-i  who  says  they  even  confirm  his  views.  I  *need  not  refer 
J  to  each.  The  matter  is  for  the  jury.  Then  the  defendant 
has  undertaken  to  show  why  he  endorsed  the  bill;  to  guard  against 
robbery  ;  to  show  ownership  in  case  of  loss ;  to  make  a  voucher ; 
and  he  made  some  other  suggestions  which  the  jury  will  remember. 
The  plaintiff  says  these  reasons  are  altogether  insufficient ;  that 
they  are  what  every  endorser  might  make,  who  desired  to  evade  his 
contract.  This  part  of  the  case  I  submit  to  the  jury,  upon  the 
argument  of  the  counsel.  The  jury  will  determine  whether  the 
defendant  has  shown  an  agreement  that  he  was  not  to  guarantee, 
notwithstanding  his  endorsement;  that  a  guarantee  was  not  in- 
tended and  understood  at  the  time ;  that  his  conduct  is  to  be 
explained  on  other  grounds  than  that  of  liability  to  the  plaintiff; 
or  whether  he  has  merely  shown  that  ingenuity  can  exert  itself  in 
making  suggestions  in  order  to  defeat  a  claim  resting  on  the  defend- 
ant's own  contract  in  writing.  If  the  defendant  has  made  out  his 
case,  the  jury  will  decide  in  his  favor.  If  he  has  not,  they  will 
leave  him  to  his  contract  or  guarantee,  as  he  himself  made  it. 

Then  as  to  the  correspondence.  There  is  another  ground  on 
which  the.  plaintiff  relies;  he  says,  even  if  any  doubt  or  difficulty 
rested  on  the  meaning  and  effect  of  the  endorsement,  that  the  par- 
ties have  concurred  in  their  construction  of  it ;  that  the  plaintiff 
asserted  in  writing  the  liability  of  the  defendant ;  and  that  the 
defendant  acquiesced  in  this  assertion,  and  thus  removed  all  ground 
of  doubt.  A  reference  to  the  letters  here  becomes  necessary.  On 
the  16th  of  October  1827,  the  plaintiff  informed  the  defendant,  by 
letter,  of  Rathbone,  Brothers  £  Co.'s  refusal  to  accept,  enclosed 
protest,  value,  with  expenses,  two  hundred  and  fifty  pounds,  nine- 
teen shillings  and  two  pence,  and  added — "for  which  items  you 
will  remit  the  bill  without  loss  of  time,  also,  account-sales.''  Now 
it  is  quite  plain,  that  unless  the  plaintiff  thought  Mr.  Sharp  liable 
on  the  bill,  it  is  not  to  be  accounted  for  that  he  should  ask  him  for 
another  bill,  for  the  amount  of  the  former  bill  and  expenses.  Again, 
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on  the  19th  of  December  1827,  the  plaintiff  advises  the  defendant 
of  the  non-payment  of  the  bill,  value,  with  expenses,  two  hundred 
and  fifty-two  pounds,  two  shillings  one  penny,  and  adds — "  I  shall 
be  obliged  by  your  remitting  for  the  same."  Here  is  the  same 
assertion  of  the  defendant's  liability.  This  letter  acknowledges  the 
receipt  of  three  letters  from  the  defendant,  one  of  the  30th  of  October, 
with  account-sales  ;  another  of  the  15th  of  November,  and  another 
of  the  22d  of  November  1827.  The  letter  of  the  15th  of  Novem- 
ber has  matter  in  it  which  has  been  commented  on.  The  plaintiff 
says  the  defendant  treated  the  bill  as  his  own,  and  having  heard  of 
Rathbone,  Brothers  &  Co.'s  refusal  generally  to  accept  Thompson's 
bills,  he  had,  after  expressions  of  "  great  confidence  that  ere  this 
comes  to  hand,  Rathbone  will  have  concluded  to  accept  or  pay  the  bill 
of  two  hundred  and  fifty  pounds,  and  other  bills,"  said,  "If  they 
do  not,  it  is  no  use  sending  them  back,  as  J.  T.  has  made  over  all 
his  *property  to  his  favorites,"  &c.  Now  the  plaintiff  says,  r*oqj. 
this  is  the  language  of  instruction,  not  of  mere  friendly  ad-  ^ 
vice,  for  the  plaintiff's  adoption  or  rejection.  The  defendant  says 
it  is  the  last.  But  the  plaintiff,  in  his  letter  of  the  19th  of  Decem- 
ber, shows  that  he  deemed  it  a  request  to  be  obeyed  for  Mr.  Sharp, 
and  not  advice  to  be  acted  on,  or  not,  for  himself.  The  plaintiff 
alleges  that  the  letter  of  the  16th  of  October,  and  the  letter  of  the 
19th  of  December  were  both  received  in  due  course,  the  last  about 
the  22d  of  February  1828,  as  the  New  York  post  mark  shows  ;  and 
that  though  the  plaintiff  had  the  usual  opportunity  of  writing,  he 
allowed  the  packets  of  part  of  February,  all  March  and  April,  and 
part  of  May,  to  depart  without  an  answer,  and  he  says,  1st.  In 
point  of  law  he  acquiesced  in  the  views  of  the  plaintiff.  2d.  This 
silence  is  conclusive  evidence  in  point  of  fact  of  his  knowledge  and 
belief,  that  according  to  the  true  course  of  dealing  between  them 
the  understanding  was  that  he  was  liable.  On  the  19th  of  May 
1828,  he  writes  to  the  plaintiff,  and  referring  to  J.  Thompson's  bills, 
says,  "  I  will  hereafter  remark,"  and  enclosed  an  account-sales,  debit- 
ing the  plaintiff  with  the  amount.  After  this  the  parties  may  be 
considered  as  at  issue  on  this  point.  The  subsequent  correspondence 
was  not  of  conclusive  effect.  The  rule  which  required  an  agent  to 
keep  his  principal  informed  of  all  material  occurrences  in  the 
agency,  is  perhaps  not  the  one  which  applies  here.  If  a  factor 
sells  and  credits  the  principal  with  the  whole  amount,  and  fails 
within  a  reasonable  time  to  give  notice  that  the  debt  is  paid,  he 
becomes  an  insurer  for  the  whole  amount.  Here,  however,  the 
transaction  had  come  to  a  point  where  new  relations  existed.  A 
loss  had  been  sustained,  or  made  probable  ;  the  facts  were  all  known 
to  both  parties,  and  the  question  was  who,  according  to  the  pre- 
vious bargain  or  understanding,  was  to  bear  the  loss.  The  true 
rule  in  such  a  case  is,  that  silence  by  one,  when  the  claims  of  the 
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other  are  asserted  and  made  known,  is  evidence  from  which  a  jury 
may  infer  an  acquiescence — may  infer  an  admission  that  the  agree- 
ment or  understanding  was  really  such  as  the  party  making  the 
claim  alleges  it  to  have  been  ;  and  in  a  case  doubtful  in  other 
respects,  I  think  it  strong  evidence  for  the  consideration  of  the  jury. 
In  this  case,  then,  while  I  do  not  take  the  case  on  this  point  from 
the  jury,  I  leave  it  to  them  to  determine  whether  the  silence  of  the 
defendant,  when  he  might  have  written,  does  not  lead  them  to  con- 
clude that  in  point  of  fact  the  bill  sent  by  the  defendant  was  not 
payment  to  the  plaintiff.  If  it  was  not  payment,  then  the  plaintiff 
had  a  right  to  reject  it,  and  the  plaintiff  is  entitled  to  recover,  with- 
out regard  to  the  bill  or  the  endorsement.  To  conclude: 

1.  If  J.  Thompson's  bill  was  not  a  prudent  remittance,  the 
defendant  is  liable  on  that  ground  alone,  even  without  endorsement. 
2.  If  a  prudent  remittance  at  the  time,  then  the  endorsement  is 
prima  facie  evidence  of  the  liability  of  the  defendant,  which  is  to 
*9Qfn  prevail  *until  rebutted  by  satisfactory  proof.  3.  If  the  ques- 
'  -"  tion  becomes  necessary,  the  jury  will  determine  from  the 
correspondence  and  other  facts,  whether  there  was  or  was  not  an 
acquiescence  in  the  claim  of  the  plaintiff.  The  case  has  been  ably 
argued.  It  seems  to  me  to  be  as  free  from  real  difficulty  as  most 
contested  cases  are.  The  jury  will,  however,  on  the  principles  of 
law  I  have  stated,  decide  for  themselves." 

The  counsel  for  the  defendant  excepted  to  all  the  parts  of  the 
charge  which  declared  that  the  endorsement  of  the  bill  was  prima 
facie  evidence  of  the  liability  of  the  defendant;  and  that  the 
endorsement  was  of  itself  a  guaranty,  or  prima  facie  evidence  of  a 
guaranty.  A  verdict  was  given  for  the  plaintiff,  in  conformity  with 
this  charge  ;  'and  the  cause  having  been  removed  to  this  court,  the 
following  errors  were  assigned. 

1.  Admitting  in  evidence  the  conversation  between  Joseph  R. 
Evans  and  Samuel  Spackman. 

2.  Admitting  in  evidence  the  letters  between  John  Sharp,  Jr., 
and  Halliday,  Sons  &  Brooke. 

3.  In  charging  that  the  endorsement  of  the  bill  of  exchange  by 
John  Sharp,  Jr.,  was  in  itself  a  contract  of  guarantee. 

4.  In  all  that  part  of  the  charge  which  relates  to  the  effect  of 
the  endorsement. 

Mr.  Scott,  for  the  plaintiff  in  error. 

1.  The  court  ought  not  to  have  admitted  evidence  of  conversa- 
tions with  the  witness  in  contradiction  of  his  statements,  without 
his  having  been  previously  advertised.  The  rule  of  practice  appears 
to  be  well  settled  in  England.  3  Starkie  1753;  The  Queen's  Case, 
2  Brod.  &  Bing.  300 ;  ti  E.  C.  L.  R.  121 ;  Andrews  v.  Smith, 
1  Moo.  &  Malk.  473 ;  22  E.  C.  L.  R.  360 ;  Andrews  v.  Askey,  8 


1839.]  OF  PENNSYLVANIA.  295 

[Sharp  v.  Emmet.] 

Carr.  &  P.  8 ;  34  E.  C.  L.  R.  250.     There  is  no  authority  in  this 
state  in  opposition  to  the  rule  recognised  in  The  Queen's  Case. 

2.  The  correspondence  with  Halliday,  Son  &  Brooke  had  nothing 
to  do  with  the  contract  between  the  plaintiff  and  defendant,  which 
must  be  ascertained  from  its  own  lights.     Leverick  v.  Meigs,  1 
Cow.  664. 

3.  The  court  erred  in  charging  that  the  endorsement  of  the  bill 
by  the  defendant  was  of  itself  a  contract  of  guaranty.     In  Earps 
v.  Mechanics'  Bank,  4  Rawle  389,  it  was  decided,  that  an  agent 
who  receives  a  bill  and  sends  it  for  collection,  does  not  bind  frim- 
self  by  putting  his  name  on  the  back.     The  distinction  between  that 
case  *and  this  is  without  a  difference.    How  does  an  endorse-  r*90« 
ment   make   a   contract  of  guaranty  ?     The   contracts  are  L 
entirely  different.     The  first  count  in  the  declaration  in  this  case  is 
in  the  bill.     The  contract  here  is  express,  and  amounts  to  nothing 
more  than  a  direction  to  pay  the  plaintiff.     The  evidence  of  the 
plaintiff  showed  that  the  defendant  remitted  as  agent  merely.    The 
judge  took  away  from  us  the  benefit  of  our  position  in  respect  to 
the  contract  of  agency.     In  Leverick  v.  Meigs,  1  Cow.  664,  it  is 
laid  down  by  the  Supreme  Court  of  New  York,  that  "  the  only 
difference  between  a  factor  acting  under  a  del  credere  commission, 
or  without  one,  is  as  to  the  sales  made."    There  is  no  case  in  which 
it  has  been  held  that  a  subsequent  holder  has  a  right  to  strike  out 
or  alter  the  words  on  the  back  of  this  bill,  viz.,  "  Pay  to  the  order 
of  H.  E."     No  person  could  claim  except  through  Emmet,  unless 
by  striking  out  the  name  of  Sharp.     This  special   endorsement 
proves  that  he  remitted  merely  as  agent.     Bredin  v.  Dubarry,  14 
S.  &  R.  30.     The  case  of  McKenzie  v.  Scott,  6  Brown's  P.  C.  280, 
ought  not  to  be  considered  an  authority.     No  reasons  are  given  for 
dismissing  the  appeal ;  so  that  we  are  not  informed  on  what  points 
the  decision  turned.     Kidsdon  v.  Dilworth,  5  Price  564  ;  2  E.  Exch. 
Rep.   311 ;  Gill  v.  Cubit,  3  Barn.  &  Cres.  466 ;  10  E.  C.  L.  R. 
154 ;  Shaw  v.  Peacock,  2  Carr.  &  P.  215;  12  E.  C.  L.  R.  95. 

Mr.  Cadwalader,  for  the  defendant  in  error. — A  count  upon  a 
guaranty  in  this  case  would  have  been  superfluous.  If  a  man  has 
a  contract  of  guaranty,  and  receives  a  bill  endorsed,  this  is  a 
guaranty  of  the  bill.  Nicholson  v.  Gouthet,  2  Hen.  Bl.  612.  The 
word  endorsement  is  almost  synonymous  with  guaranty.  Lambert  v. 
Gates,  1  Ld.  Raym.  443.  The  rule  is  always  to  construe  an  am- 
biguous act  against  the  part  who  does  it.  The  evidence  of  the 
great  majority  of  the  witnesses  who  were  commercial  men,  was, 
that  this  was  a  guaranty.  The  understanding  in  England  appears 
by  the  testimony  given  in  the  case  of  McKenzie  v.  Scott,  referred 
to  on  the  other  side.  In  Leverick  v.  Meigs,  so  much  relied  on  for 
the  plaintiff,  there  was  no  endorsement.  The  rule  laid  down  by  the 
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learned  judge  below  is  in  accordance  with  the  doctrines  of  the  text 
writers  in  England  and  abroad.     Beawes  Lex  Merc.  427,  §  97,  &c. 
In  a  note  to  Sirey's  Code  de  Commerce  139,  will  be  found  a  deci- 
sion of  the  Court  of  Cassation  in  France,  that  an  endorsement  by 
a  factor  imports  a  guaranty  ;  and  that  case  recognises  a  distinction 
between  a  factor  and  a  banker.     Lawrence  v.  Stonington  Bank,  6 
Conn.  528.     All  the  cases  are  reconciled  by  remarking,  that  there 
is  no  instance  in  which  a  factor  was  held  not  to  be  liable,  where  he 
endorsed  the  bill.     Chitty  on  Bills  261,  265 ;  Leadbeater  v.  Far- 
ren,  5  Maule  &  Selw.  349;  Ducarry  v.  Gill,  4  Carr.  &  P.  121 ;  19 
*9Qrn  E.  C.  L.  R.  302  ;  Lefevre  v.  Lloyd,  5  Taunt.  749  ;  1  E.  *C. 
'J  L.  R.  250;  Goupy  v.  Harden,  7  Taunt.  159;  2  E.  C.  L. 
R.  58  ;  Bank  of  Montgomery  v.  Walker,  9  S.  &  R.  240 ;  Walker 
v.   Bank  of  Montgomery,  12  Id.  382 ;  Pike  v.  Sheet,  1  Moo.  & 
Malk.  226  ;  22  E.  C.  L.  R.  299.     An  agent  may  prove  that  it  was 
agreed  that  there  should  be  no  liability,  but  the  onus  lies  on  him. 
Ex  parte  Twogood,  19  Ves.  231 ;  Hovey  v.  Blakeman,  1  Id.  608, 
9  :  Ingraham  v.  Gibbs,  2  Dall.  219  ;  Schenckhouse  v.  Gibbs,  4  Id. 
136 ;  Ex  parte  Clarke,  3  Bro.  Ch.  Rep.  238 ;  Horsley  v.  Bell,  1 
Id.  101 ;  Eaton  v.  Bell,  5  Barn.  &  Aid.  34  ;  7  E.  C.  L.  R.  13. 
Where  a  bill  has  been  drawn  by  the  factor  himself,  the  same  doc- 
trine applies  as  was  laid  down  in  this  case.     Every  endorsement 
imports  a  consideration  and  implies  a  purpose.     Here  the  first 
endorsement  was  in  blank.     In  Peacock  v,  Rhodes,  1  Doug.  633, 
it  is  said  that  a  bill  of  exchange  endorsed  in  blank  is  equivalent  to 
a  bank  note,  and  circulates  like  one,  unless  the  payee  choose  to 
restrain  its  currency.    Clark  v.  Piggot,  12  Mod.  192,  3 ;  2  Strange 
1103;    Smith  v.  Clarke,   1  Peake  N.  P.   C.  295;    Gorgerat  v. 
McCarty,    1   Yeates    100.      This   being   a   special  endorsement, 
strengthens  the  idea  of  a  guaranty.     It  is  like  the  endorsement  of 
a  bank  note.     Thompson,  the  drawer,  might  have  been  a  fictitious 
person.     If  his  handwriting  had  been  forged,  the  defendant  would 
have  been  liable  on  his  endorsement.     McCormick  v.  Trotter,  10 
S.  &  R.  97  ;  Buller's  N.  P.  269  ;  Hunter  v.  Blodget,  2  Yeates  480. 
Every  endorser  is  a  new  drawer.     Bromley  v.  Frazier,  1  Strange 
441 ;  Heylin  v.  Adamson,  2  Burr.  674.     The  question  is  whether 
the  defendant  was  to  pay  for  the  sales  in  Philadelphia  or  London. 
The  conduct  of  the  defendant  after  notice  of  the  non-acceptance  of 
the  bill,  proves  that  he  considered  himself  liable.     Harvey  v.  Tur- 
ner, 4  Rawle  223. 

2.  The  rule  in  the  Queen's  Case,  has  never  been  expressly 
adopted  in  this  country,  and  seems  hardly  to  be  the  law  in  England. 
Phillips  on  Evid.  230 ;  3  State  Trials  131 ;  4  Id.  614 ;  2  Esp.  490, 
692 ;  4  Id.  212,  213 ;  Olroyd's  Case,  1  Russ.  &  Ry.  89.  In  Tucker 
v.  Welsh,  17  Mass.  166,  C.  J.  Parker  says,  that  the  rule  in  the 
Queen's  Case,  has  never  been  adopted  in  this  country.  Maxwell 
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v.  Handy,  8  Pick.  562  ;  Baker  v.  Arnold,  3  Caines  279 ;  Moyer 
?j.  Brumaux,  3  Yeates  30  ;  Craig  v.  Craig,  5  Rawle  96  ;  Stable  v. 
Spohn,  8  S.  &  R.  317.  Where  a  party  finds  himself  surprised  by 
the  testimony  of  a  witness,  he  must  from  necessity  be  allowed  to 
give  evidence  of  contradictory  statements.  Cowden  v.  Reynolds, 
12  S.  &  R.  283  ;  United  States  v.  Johns,  3  Wash.  C.  C.  Rep.  210  ; 
Lamalere  v.  Case,  1  Id.  413  ;  Hand  v.  Elvira,  1  Gilpin  60.  At  all 
events,  this  was  a  matter  of  discretion  with  the  court  below,  and  is 
not  revisable  on  error. 

*3.  The  letters  of  Halliday,  Jones  &  Co.  were  admitted  r-  *9Qft 
for  the  purpose  of  construing  the  defendant's  contract  by  his  "- 
own  usage.  The  acts  and  declarations  of  one  of  the  parties  in  the 
same  kind  of  transaction  are  admissible  in  evidence.  In  Harwood 
v.  Ramsay,  15  S.  &  R.  31,  it  was  held  that  the  relevancy  or  irrele- 
vancy of  testimony  is  a  question  for  the  court  below.  Barrymore 
v.  Taylor,  1  Esp.  326. 

Mr.  J.  R.  Ingersoll,  in  reply. — It  appears  by  a  note  to  the  last 
American  ed.  of  Phillips  on  Evidence,  vol.  2,  p.  707  note,  that  the 
rule  stated  in  the  Queen's  Case,  has  been  recognised  and  acted  upon 
in  this  country.  Brown  v.  Bellows,  4  Pick.  188  ;  Bellinger  v. 
People,  1  Wend.  595.  The  rule  is  a  very  convenient  one,  and  very 
proper  for  the  protection  of  witnesses,  whose  characters  may  be 
attacked  without  redress.  There  is  a  wide  distinction  between  evi- 
dence of  the  declarations  of  a  party,  and  of  those  of  a  witness.  The 
rule  was  not  laid  down  for  the  first  time  in  the  Queen's  Case.  In  a 
note  to  Angus  v.  Smith  (already  cited),  it  is  said  that  the  general 
practice  has  been  in  conformity  with  the  rule  in  that  case. 

The  endorsement  of  a  bill  by  an  agent  has  never  been  considered 
as  evidence  of  his  liability.  The  authorities  show  that  the  judge 
was  mistaken  in  this  respect.  Proof  of  agency  is  an  answer,  prima 
facie,  at  least,  to  the  inference  from  the  endorsement.  If,  as  alleged, 
the  defendant  knew  that  the  bill  was  worth  nothing,  then  he  could 
not  have  intended  to  guarantee  it.  True  v.  Fuller,  21  Pick.  142-3. 
The  holder  of  a  bill  has  no  right  to  alter  a  special  endorsement. 
An  endorsement  by  an  executor  does  not  make  him  personally  lia- 
ble. 4  Ves.  608.  Here  there  is  no  proof  of  any  guaranty,  except 
what  arises  from  the  endorsement.  Then  it  is  asked,  why  did  the 
defendant  endorse.  The  answers  are,  1st.  To  indemnify  (identify1) 
the  channel  through  which  the  remittances  came.  2d.  To  prevent 
accident  and  loss.  But  whatever  may  be  the  rule  with  respect  to  a 
blank  endorsement,  this  is  a  special  endorsement,  which  is  equiva- 
lent to  saying,  without  recourse. 

1  Inserted  by  I.  T.  M. 
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The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — Although  the  decision  in  Mechanics'  Bank  v. 
Earp,  4  Rawle  389,  is  distinguishable  from  the  present — that  being 
the  case  of  a  mere  agent  for  transmission,  who  endorsed  the  note, 
this,  of  a  factor  who  remitted  a  bill  to  his  principal  in  payment — 
yet  the  principles  settled  there,  rule  the  present  case.  Formerly 
there  seems  to  have  been  in  the  law  merchant  a  severe  and  inflexi- 
ble rule  applied,  that  whenever  an  agent  or  factor  endorsed  a  bill, 
he  was  liable  on  his  endorsement,  unless  he  took  care  at  the  time  to 
*OQQI  linrit  *his  responsibility,  stating  that  it  was  "  sans  recours," 
J  or  by  procuration,  or  some  similar  mode.  The  authorities 
cited  by  Mr.  Justice  Rogers,  in  Mechanics'  Bank  v.  Earp,  and  those 
referred  to  in  the  argument  here,  sufficiently  show  this.  But  it  is 
equally  certain,  that  in  more  modern  times  the  severity  of  this  rule 
has  been  relaxed  ;  and  it  is  now  held,  that  between  the  agent  and  the 
principal,  the  agent  remitting  a  bill  for  payment  with  his  endorse- 
ment, is  not  obliged,  in  order  to  exempt  himself,  to  do  so  in  express 
terms  on  the  face  of  the  endorsement.  Such  a  restriction  is  objec- 
tionable in  many  instances,  as  calculated  to  throw  a  doubt  over  the 
responsibility  of  the  prior  parties,  and  to  discredit  them  with  those 
who  may  see  the  endorsement.  The  rule  is,  that  the  endorsement 
of  the  factor  must  be  construed  by  the  circumstances  under  which 
it  is  made ;  and  unless  there  be  something  to  show  that  in  endors- 
ing he  intended  to  render  himself  personally  liable,  or  that  he  was 
b^ound  to  do  so,  it  ought  not  to  be  so  intended.  A  factor  remitting 
a  bill  to  his  principal  in  payment  of  goods  sold  on  his  account,  and 
receiving  no  consideration  for  guaranteeing  the  bill,  nor  under- 
taking to  do  so,  is  not  personally  responsible  merely  on  his  endorse- 
ment. 

But  it  is  contended,  that  here  the  factor  received  five  per  cent, 
for  commissions  and  guaranty,  which  included  a  guaranty  of  the 
remittance.  This  is  a  question  of  intention  on  the  evidence.  The 
general  rule  was  very  carefully  considered  by  the  Supreme  Court 
of  New  York,  in  Leverick  v,  Meigs,  1  Cow.  644,  and  it  was  decided, 
that  under  a  contract  by  a  factor  to  guaranty  his  sales,  on  a  certain 
premium  beyond  the  usual  commission,  the  guaranty  is  only  of  the 
solvency  of  the  purchaser,  and  not  of  the  validity  of  the  bill  pur- 
chased in  the  usual  course  of  business,  and  remitted  on  account  of 
the  principal. 

Two  bills  of  exception  were  taken  to  the  evidence. 

1.  Mr.  Spackman  was  called  and  examined  by  the  defendant. 
On  his  cross-examination  by  the  plaintiff,  he  stated  that  during  the 
period  in  which  he  was  selling  certain  bills  drawn  by  Thompson, 
he  heard  that  he  was  buying  cotton  in  New  York  at  higher  prices 
than  some  others ;  but  he  never  heard  any  suspicions  or  doubts  of 
the  goodness  of  his  bills,  before  the  news  from  Liverpool.  His 
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brother-in-law,  Mr.  Wilson,  did  not  state  any  doubt  on  his  mind 
about  the  goodness  of  the  bills.  The  plaintiff  in  reply  called  Joseph 
R.  Evans,  and  offered  to  prove  by  him  a  conversation  which  had 
occurred  between  him  and  Mr.  Spackman,  in  which  Spackman, 
before  the  news  from  Liverpool,  had  heard  doubt  and  suspicion  of 
the  goodness  of  Thompson's  bills.  The  defendant  objected.  The 
plaintiff,  referring  to  the  above  evidence,  urged  that  the  evidence 
was  offered  to  contradict  that  part  of  Mr.  Spackman's  testimony. 
The  court  admitted  the  evidence,  and  the  defendant  excepted. 

The  rule  now  relied  on  by  the  defendant  is  that  which  was  estab- 
lished *in  the  Queen  Case,  that  before  giving  such  evidence  r*qnn 
to  contradict  a  witness,  he  must  be  first  asked  particularly  •- 
as  to  the  conversation  concerning  which  he  is  to  be  contradicted. 
That  seems  to  have  been  considered  in  the  Queen's  Case,  as  a  rule 
of  practice  previously  established  in  England.  Here,  it  is  believed, 
it  has  not  been  ;  and  though  there  are  many  cases  in  which  it  would 
be  fair  and  proper,  that  a  witness  should  have  an  opportunity  of 
refreshing  his  memory,  by  being  directed  particularly  to  the  subject, 
before  he  is  contradicted,  yet  there  are  other  cases  in  which  it  would 
be  inconvenient  to  lay  it  down  as  an  uniform  rule  of  practice.  The 
witness  may  have  gone  away,  out  of  the  jurisdiction  of  the  court ; 
and  in  the  case  of  a  deposition,  the  course  would  be  impracticable. 
In  Massachusetts,  the  question  was  very  carefully  considered  in 
their  Supreme  Court,  and  in  a  learned  and  able  opinion,  they  dis- 
sented from  the  rule  in  toto.  We  are  disposed  to  leave  it  in  Penn- 
sylvania, as  a  matter  for  the  discretion  of  the  courts  on  the  trial, 
as  we  believe  it  has,  generally  speaking,  hitherto  been.1 

As  to  the  second  exception,  we  think  the  transactions  of  the 
defendant  with  Halliday,  Jones  &  Brooks  were  not  evidence  in  this 
cause,  being  res  inter  alias  acta. 

Judgment  reversed,  and  v.enire  facias  de  novo  awarded. 

Cited  by  Counsel,  4  W.  &  S.  564 ;  6  Id.  231 ;  7  Ban-  284  ;  5  Wright  108. 

Cited  by  the  Court,  post,  315 ;  3  Barr  223  ;  6  Id.  429 ;  3  P.  F.  Sm.  498.  ||  As 
to  whether  a  witness  can  be  discredited  by  evidence  of  contradictory  state- 
ments, without  first  drawing  his  attention  to  them,  the  decisions  are  not 
harmonious,  but  the  latest  rule  regards  it  as  a  matter  of  sound  discretion  in 
the  trying  court ;  an  abuse  would  be  corrected  on  error.  Where  the  witness 
is  present  and  the  contradiction  damaging  to  his  character,  he  should  have 
an  opportunity  of  explanation  :  Walden  v.  Finch,  20  Smith  460  ;  Rothrick  v. 
Gallagher,  10  Norris  113.  The  rule  does  not  apply  to  admissions  of  parties 
who  are  witnesses ;  such  admissions  are  independent  evidence  and  not  merely 
to  discredit  the  witness:  Kreitb  v.  Bomberger,  1  Norris  59. || 

1  See  2  Barr  33  ;  9  Harris  279. 
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Stevenson  against  Stonehill. 


Where  a  building  partly  finished  was  bought  at  sheriff's  sale  by  A.  and  a 
deed  duly  made  and  acknowledged  to  him,  and  then  a  judgment  was  obtained 
against  him  ;  and  after  the  building  was  finished  it  was  again  sold  at  a  sher- 
iff's sale  as  the  property  of  A.,  it  was  held,  that  the  judgment  creditor  was  en- 
titled to  a  preference  out  of  the  proceeds  over  a  mechanic  who  under  a  con- 
tract with  A.  did  work  in  completing  the  building. 

THIS  was  an  appeal  from  a  decree  of  the  District  Court  for  the 
City  and  County  of  Philadelphia,  in  the  matter  of  the  distribution 
of  the  proceeds  of  a  sheriffs  sale  of  a  building  and  lot  of  ground, 
sold  by  virtue  of  an  execution,  in  an  action  brought  by  Hugh 
Stevenson  against  James  Stonehill. 

The  fund  for  distribution  was  $824.72,  and  the  District  Court 
referred  the  subject  to  an  auditor,  who  reported  that  the  sum  of  one 
hundred  and  fifty-six  dollars  was  claimed  for  arrears  of  ground-rent, 
and  the  balance  was  claimed  by  the  counsel  for  John  Henson,  a  lien 
creditor,  which  was  resisted  by  the  counsel  for  the  judgment  cred- 
itors— on  two  grounds.  First,  That  there  was  a  verbal  contract 
between  Mr.  Henson  and  James  Stonehill,  that  the  work  should 
be  paid  in  plastering ;  and  therefore  the  work  was  not  done,  nor  the 
materials  furnished  on  the  credit  of  the  building,  and  no  lien  could 
be  filed.  Second,  That  the  lien  was  filed  on  the  15th  of  February 
1837,  when  the  evidence  proved  that  the  work  was  not  completed 
till  sometime  in  April  1837. 

On  the  first  point  the  auditor  decided  the  lien  to  be  good.  On 
the  second,  it  was  proved  that  the  roof  was  put  on  in  the  autumn  of 
1836,  and  temporarily  fastened  for  the  winter,  and  finished  in  the 
spring  of  1837,  requiring  three  hands  one  day  to  complete  the 
*3091  work-  *The  whole  amount  of  Henson's  bill  was  two  hun- 
J  dred  and  eighty  dollars  and  seventy-eight  cents  ;  the  cost  of 
completing  in  the  spring  of  1837,  one  hundred  and  eleven  dollars  and 
twenty  cents  ;  leaving  the  amount  of  work  and  materials,  performed 
and  furnished,  in  the  autumn  of  1836,  one  hundred  and  sixty-nine 
dollars  and  fifty-eight  cents ;  which  the  auditor  decreed  to  Henson, 
in  preference  to  the  judgment  creditors. 

The  following  testimony  was  reported  by  the  auditor. 

James  Stonehill,  the  defendant,  testified:  "I  bought  this  pro- 
perty in  1836,  March.  (Sheriff's  deed  to  Stonehill  7th  of  March, 
1836.)  I  finished  the  building  ;  Mr.  Henson  put  on  the  zinc  roof. 
I  made  the  contract  with  him  to  put  on  the  roof,  the  next  fall  after  I 
bought  the  house.  Mr.  Henson  commenced  working  in  November, 
1836.  The  roof  was  finished  in  the  spring  of  1837  ;  about  April 
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I  made  the  contract  with  Mr.  Henson  at  sixteen  cents  per  foot.  He 
and  I  talked,  that  he  might  want  plastering  at  some  future  time  ; 
we  were  talking  it  over  that  it  might  be  so ;  I  expected  it  was  to  be 
so ;  we  had  no  decided  agreement  in  writing ;  and  Mr.  Henson  I 
understood  would  take  plastering  ;  I  understood  him  so.  I  would 
not  have  had  a  zinc  roof  put  on,  unless  I  had  expected  some  part 
was  to  be  paid  in  plastering." 

Thomas  Stonehill  testified  :  "  I  knew  the  property  ;  Mr.  Henson 
put  the  zinc  roof  on  it.  Mr.  Henson  told  me  while  I  was  at  work 
adjoining  this  property,  that  he  would  take  plastering  for  the  zinc 
roof:  to  tell  my  father  (James  Stonehill,)  so.  This  was  before  the 
roof  was  begun.  When  I  told  father,  I  don't  think  father  knew 
whether  he  would  have  zinc  or  shingle  roof." 

Lewis  D.  Belair,  assignee  of  Thomas  Haslam,  the  appellant  in 
this  case,  filed  his  judgment  in  the  Court  of  Common  Pleas,  on  the 
20th  of  April  1836,  for  $72. 

The  following  exceptions  to  the  auditor's  report  were  filed  in  the 
court  below. 

That  the  auditor  erred  in  not  reporting  in  favor  of  a  certain  judg- 
ment for  $72,  filed  in  the  Court  of  Common  Pleas,  against  the 
defendant  Stonehill,  on  the  20th  of  April,  1836,  in  favor  of  Lewis 
D.  Belair,  an  assignee  of  Haslam,  in  preference  to  any  mechanic's 
claim,  for  the  following  reasons. 

1.  That  said  real  estate  sold  under  the  writ  of  venditioni  exponas 
in  the  case,  was  purchased  by  the  defendant  at  sheriffs  sale,  and 
conveyed  to  him  by  sheriff's  deed,  on  the  7th  of  March  1836  :  con- 
sequently said  judgment  became  a  lien  on  said  real  estate,  on  the 
20th  of  April  1836. 

2.  That  the  evidence  on  said  report  shows  that  the  claim  for 
*materials  reported  in  favor  of  Henson,  as  having  a  priority    r^ono 
over  said  judgment,  was  not  created  until  the  autumn  of  1836,    L 

six  months  after  said  judgment  became  a  lien  ;  and  consequently 
could  not  affect  the  prior  lien  of  said  judgment. 

The  District  Court  confirmed  the  report  of  the  auditor.  An 
appeal  was  then  taken,  and  the  following  exceptions  filed. 

1.  That  the  District  Court  erred  in  confirming  the  claim  of  John 
Henson,  for  materials  furnished  under  the  Mechanics'  Lien  Law. 
Because  Lewis  D.  Belair,  the  appellant,  filed  a  transcript  of  a  judg- 
ment of  an  alderman  of  the  city  of  Philadelphia,  in  the  Court  of 
Common  Pleas  for  the  city  and  county  of  Philadelphia,  agreeably 
to  the  act  of  assembly  in  such  cases  made  and  provided,  on  the 
20th  of  April  1836,  six  months  before  said  Henson's  claim  could 
have  accrued  ;  therefore  said  judgment  was  entitled  to  a  priority. 

2.  That  Henson  having  agreed  to  take   plastering  work  in  ex- 
change, he  had  no  lieu. 

3.  That  no  second  commencement  could  exist  after  the  judicial 
gale  of  the  premises." 
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Mr.  Wilkinson,  and  Mr.  Newcomb,  for  the  appellants,  cited 
McLanahan  v.  McLanahan,  1  P.  &  W.  96  ;  Corporation  v.  Wal- 
lace. 3  Rawle  166  ;  Case  of  the  Olympic  Theatre,  2  P.  A.  Browne 
275. 

Mr.  Emlen,  for  the  appellee,  cited  the  American  Fire  Ins.  Co.  v. 
Pringle,  2  S.  &  R.  138  ;  Hinchman  v.  Lybrand,  14  Id.  32 ;  Pen- 
nock  v.  Hoover,  5  Rawle  291. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  property  of  James  Stonehill  was  sold  at  sheriff's 
sale,  and  the  money  not  being  sufficient  to  satisfy  all  liens,  a  ques- 
tion arose  between  Lewis  D.  Belair,  assignee  of  Haslam  and  John 
Henson  ;  the  first  claimed  under  a  judgment  entered  the  20th  of 
April,  1836 ;  the  other  for  work  and  materials  in  putting  a 
zinc  roof  on  the  building,  in  November,  1836,  and  the  following 
winter. 

The  property  had  been  sold  by  the  sheriff  in  January,  1836,  and 
then  struck  down  on  the  bid  of  James  Stonehill,  to  whom  the 
sheriff  executed  a  deed  on  the  7th  of  March,  1836.  At  that  time 
the  walls  were  raised  two  stories  and  more.  The  front  was  two 
stories  high ;  the  back  was  three  stories  high,  and  the  two  gable 
ends  were  two  stories  and  a  little  more.  About  March,  1836, 
Stonehill,  assisted  by  his  sons,  put  the  scaffolding  in  order,  and  cov- 
ered the  walls :  in  another  part  of  the  deposition  it  would  seem,  he 
covered  the  walls  immediately  after  it  was  purchased  at  the  sheriff's 
*3041  sa^e :  ^n  anotner  *place  he  says  "  we  began  what  I  call 
-*  building  about  the  middle  of  March ;"  (but  we  are  left  to 
conjecture  what  it  was  that  he  called  building :)  the  next  sentence 
is,  "I  don't  suppose  I  lost  a  day  after  the  sheriff's  sale,  before  I 
went  and  put  it  to  rights :  my  sons  were  with  me  in  putting  up  the 
scaffold,  and  propping  and  covering  the  walls." 

There  is  no  more  common  or  prolific  source  of  mistake,  and  some- 
times of  difficulty,  than  taking  the  decision  of  a  court,  or  the  words 
of  a  judge  who  delivers  that  opinion,  to  be  applicable  to  all  possible 
cases.  No  two  things,  which  in  one  particular  are  identical,  can  be 
more  different  than  a  private  sale  of  property  against  which  there 
are  liens,  and  a  public  sale  of  the  same  property  on  execution  by  a 
sheriff.  The  first  leaves  it  subject  to  all  liens  precisely  as  before 
the  sale,  and  puts  the  purchaser  in  possession  subject  to  them :  the 
sheriff's  sale  divests  all  liens  (except  one  or  two  special  exceptions), 
and  pays  off  all  incumbrances  or  delivers  the  property  to  the  pur- 
chaser free  and  clear  of  them. 

In  The  Insurance  Co.  v.  Pringle,  2  S.  &  R.  136,  we  have  a  case 
of  a  private  sale  by  Mullowny,  who  had  begun  to  build  a  house,  to 
Pringle.  This  latter  did  not  pay  the  purchase-money,  but  gave  a 
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mortgage  for  it,  which  was  immediately  recorded.  Pringle  went  on 
to  finish  the  building.  It  is  not  expressly  stated,  but  from  the  whole 
case,  I  take  it  it  was  finished  by  the  same  men  and  under  the  con- 
tracts made  by  Mullowny  with  them.  The  question  decided  was, 
that  the  workmen  had  the  same  lien  for  the  work  done  after  the 
sale,  as  for  that  done  before  the  sale,  and  that  all  came  in  before  the 
mortgage,  which  was  after  the  commencement  and  before  the  finish- 
ing of  the  house ;  but  the  very  cautious  judge  (Tilghman)  who 
delivered  the  opinion  of  the  court,  expressly  says,  "  extreme  cases 
may  be  put  which  are  not  within  the  meaning  of  the  law.  Houses 
are  sometimes  finished  sufficiently  for  particular  purposes,  such  as 
warehouses  or  stores,  and  not  for  dwelling-houses ;  and  they  may 
remain  in  this  situation  for  years  and  then  be  finished.  In  such  case, 
the  completion  of  the  work  might  fairly  be  considered  as  a  new 
building,  and  not  to  be  connected  with  the  first  part  of  the  building  so 
as  to  give  a  lien  from  the  original  commencement."  See  13  S.  &R. 
369.  This  case  then  was  not  designed  to  be  an  universal  rule,  by  the 
two  judges  who  decided  it.  Judge  Yeates  differed ;  his  opinion  is  short, 
but  he  considers  that  the  work  done  after  the  sale,  was  in  substance  a 
new  commencement ;  certainly  it  had,  in  addition  to  the  building,  a 
new  person  responsible.  I  feel  no  disposition  to  dispute  that  case,  if, 
as  I  take  it,  Pringle  when  he  bought  understood  and  agreed  that  the 
house  was  to  be  finished  by  the  same  persons,  and  on  the  contracts 
made  by  Mullowny.  Where  a  building  was  first  raised  of  framework, 
and  afterwards  raised  on  props,  and  a  cellar  dug  under  it  and 
walled  and  a  brick  chimney  built  in  it,  it  was  held,  and  I  think 
*rightly,  in  the  Common  Pleas,  that  these  last  workmen  had  a  r^onc 
lien  from  the  commencement  of  this  alteration,  but  no  fur-  '- 
ther  back. 

But  Pennock  v.  Hoover,  5  Rawle  291-306,  is  supposed  to 
have  settled  the  law.  I  agree  it  settled  the  law  in  that  case, 
which  was  thus.  W.  Myers  had  made  a  contract  to  purchase,  on 
certain  terms,  some  property  in  the  Northern  Liberties  ;  and  he 
made  contracts  with  certain  persons,  who,  to  the  number  of  six,  dug 
cellars  and  walled  them.  Myers  became  involved,  assigned  to 
trustees,  and  admitted  he  had  no  title,  and  could  give  none.  Those 
six  abandoned.  Myers,  in  the  name  of  Hoover,  made  a  new  con- 
tract for  the  square,  and  began  to  build  immediately  on  the  six 
cellar  walls  ;  and  also  began  twelve  other  houses.  The  whole  were 
erected  and  covered,  but  only  a  few  finished.  Myers  again  failed  ; 
and  the  whole  of  his  right  was  sold  on  a  judgment  against  him  ; 
and  it  was  held,  that  the  lien  on  the  six  houses  began  on  contracts 
which  failed  by  the  fault  of  Myers,  and  into  which  he  stepped  and 
completed  them,  commenced  when  the  six  persons  began  to  work  ; 
and  the  cases  in  2d  and  13th  S.  &  R.,  before  cited,  are  relied  on, 
and  instead  of  being  controverted  in  any  respect,  are,  or  purport  to 
be,  the  ground  of  the  decision  ;  we  have  seen  what  they  are.  None 
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of  these  cases  seem  to  me  to  apply  to  a  sheriff's  sale.  Admit  that 
the  lien  commences  with  the  first  work — the  sheriff's  sale  extin- 
guishes that  lien  totally ;  if  any  lien  in  favor  of  material-men  or 
mechanics  is  found  to  exist  after  the  sale,  it  must  commence  after 
the  sale  ;  for  so  far  as  it  existed  before  the  sale,  it  has  totally  ceased. 
No  judge  has  more  decidedly  or  clearly  expressed  the  effect  of  a 
sheriff's  sale  in  discharging  from  all  previous  liens,  than  Judge 
Kennedy,  who  delivered  the  opinion  in  Pennock  &  Hoover ;  and 
most  clearly  he  had  not  such  a  sale  in  view,  in  delivering  that 
opinion.  If  he  had,  the  effect  would  be,  that  the  sale  on  the  lien 
of  one,  would  leave  the  property  in  the  hands  of  the  purchaser 
liable  to  the  lien  of  another.  This  is  not  alleged  or  pretended. 
The  act  of  1836,  expressly  provided,  that  where  the  proceeds  of 
sale  will  not  pay  all,  they  shall  be  paid  pro  rota, 

There  is  no  case  in  which  a  lien  can  go  back  and  cut  out  prior 
liens,  except  by  express  legal  enactment ;  no  court  ever  decided 
that  this  could  be  effected  by  construction. 

The  ground  on  which  it  was  enacted  and  decided  that  the  lien  of 
those  who  did  the  last  work,  e.  g.  the  plasterer  and  painter,  should 
have  a  lien  from  the  beginning,  was  to  make  all  equal ;  that  he  who 
walled  the  cellar  or  built  the  walls  of  the  house  should  not  take  all 
and  leave  nothing  for  those  who  did  the  subsequent  work  ;  but  this 
cannot  apply  in  case  of  a  sheriff's  sale ;  there  those  who  have  done 
work  are  paid  in  full ;  or  at  all  events  the  property  is  freed  from 
any  claim  by  them.  They  cannot  come  in  for  share  of  the  money 
on  the  second  sale ;  nor  can  those  who  work  for  the  purchaser  go 
*30fil  Denind  the  sheriff's  sale.  There  cannot  be  much  of  either  *in- 
*  consistency  or  absurdity  in  applying  the  word  commence- 
ment, to  the  work  done  after  a  sheriff's  sale  ;  it  is  used  every  day. 
The  purchaser  of  an  unfinished  building  is  asked  if  he  means  to 
finish  it  ?  he  replies,  yes ;  I  shall  commence  immediately ;  or  I 
shall  commence  whenever  the  weather  will  permit.  When  the 
former  owner  is  deprived  of  all  interest,  and  the  former  workmen 
discharged  and  paid,  and  their  interest  have  ceased,  and  no  more 
can  be  done  except  at  the  instance  of  the  new  owner  and  under  a 
new  contract,  it  would  seem  both  unjust  and  unreasonable  to  give 
the  new  workmen  on  a  new  contract  a  lien  commencing  before  the 
present  owner  who  employed  them  had  any  right  to  bind  the  pro- 
perty or  any  interest  which  would  be  the  subject  of  lien.  I  am 
then  of  opinion,  that  the  case  of  a  sale  on  execution  was  not  in  the 
mind  of  the  court  when  those  decisions  quoted  were  made ;  and 
such  a  case  is  not  affected  by  them. 

As  to  what  was  done  by  the  owner,  whether  it  was  propping  the 
walls,  or  propping  the  scaffold  and  covering  the  walls,  I  leave  it 
out  of  the  case ;  he  got  no  lien  by  that,  nor  could  he  acquire  any 
lien  by  any  work  he  could  do ;  his  work  is  not  within  the  law.  IE 
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Babb  v.  Reed  et  al.,  5  Rawle  159,  it  is  said,  "  That  a  person  can 
enforce  a  lien  on  his  own  building  at  the  expense  of  third  persons 
who  hold  liens  on  it,  for  debts  contracted  by  the  former  to  the  lat- 
ter, is  not  reconcilable  with  law  or  equity."  If  his  work  could 
create  no  lien  in  his  own  favor,  it  is  not  easy  to  see  how  it  can  by 
relation  carry  back  the  lien  of  other  workmen,  so  as  to  overreach 
and  cut  out  the  judgment  creditors  of  the  owner.  But  I  do  not 
see  how  what  the  owner  did,  can  in  any  sense  be  called  the  com- 
mencement or  recommencement  of  the  building.  There  is  no  evi- 
dence to  show  that  any  work  was  done  to  it,  until  the  man  Henson 
began  to  put  on  the  roof  in  November  following.  The  judgment 
of  Haslam  was  entered  in  the  previous  April ;  and  he  is  entitled 
to  be  paid  before  Henson. 

Decree  of  the  District  Court  reversed. 

Cited  by  Counsel,  6  Casey  128. 

||A.  owned  land  and  partly  erected  a  building  thereon.  He  sold;  his  ven- 
dee giving  as  part  of  the  purchase-money  a  judgment  note  to  M.  for  the 
amount  due  M.  by  A.  for  labor  and  materials  for  the  said  partial  building. 
All  the  claims  then  existing  were  then  paid.  Judgment  was,  on  the  date  of 
delivery  of  the  deed,  entered  by  M.  on  said  note,  and  more  than  six  months 
later  A.'s  vendee  commenced  finishing  the  building  ;  held,  under  these  cir- 
cumstances and  in  view  of  the  act  28  April  1840,  \  24,  P.  L.  474,  the  last 
mechanics'  liens  related  only  to  the  recommencement  of  building :  Ford- 
ham's  Appeal,  28  Smith  120.  || 


*[PHILADELPHIA,  FEBRUARY  15,  1840.]  [*307 

Waage  against  Weiser. 

IN    ERROR. 

In  an  action  of  slander,  the  declaration  contained  several  counts,  charging 
the  defendant  with  speaking  different  defamatory  words,  &c.,  of  and  con- 
cerning the  plaintiff.  A  rule  of  reference  was  entered  by  the  plaintiff  after 
filing  the  declaration  and  before  plea.  The  arbitrators  made  an  award  gen- 
erally in  favor  of  the  plaintiff.  The  defendant  did  not  appeal ;  but  after  the 
twenty  days  took  a  writ  of  error,  and  assigned  for  error,  that  the  several 
counts  did  not  set  forth  a  sufficient  cause  of  action,  and  that  the  judgment 
was  bad ;  being  on  all  the  counts.  Held,  that  the  remedy  was  by  appeal 
from  the  award  to  the  Court  of  Common  Pleas,  and  not  by  writ  of  error.1 

THIS  case  came  before  the  court  by  a  writ  of  error  to  the  Court 
of  Common  Pleas  of  the  County  of  Montgomery. 

1  || p.  309,  semble.  The  Supreme  Court  under  the  then  act  need  not  give 
an  opinion  on  an  exception  or  point  not  necessary  to  the  decision  in  that 
court,  or  to  a  future  one  below.  See  now  acts  11  May  1871,  |  1,  P.  L.  266  ; 
11  April  1845,  §  2,  P.  L.  374.  Ibid.  Qucere,  may  false  and  malicious  words 
not  actionable  as  to  a  layman,  become  so  if  spoken  of  a  clergyman  ?|| 
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On  the  return  of  the  record,  it  appeared  that  Daniel  Weiser 
brought  an  action  on  the  case  for  slander  against  Frederick  Waagd. 

The  declaration  contained  ten  counts  for  different  words  alleged 
to  have  been  spoken  by  the  defendant,  of  and  concerning  the  plain- 
tiff, who  was  averred  to  be  a  minister  of  the  gospel. 

After  filing  the  declaration,  and  before  the  defendant  pleaded, 
the  plaintiff  entered  a  rule  of  reference  under  the  act  of  the  16th  of 
June  1836.  Arbitrators  were  duly  apointed,  who  awarded  in  favor  of 
the  plaintiff,  six  cents  damages,  with  full  costs.  From  that  award 
there  was  no  appeal ;  and  after  the  expiration  of  the  twenty  days, 
this  writ  of  error  was  brought. 

Eight  exceptions  were  filed  to  the  sufficiency  of  the  declaration. 
The  ninth  exception  was  as  follows : 

"  The  declaration  is  bad  and  insufficient ;  as  some  of  the  counts 
do  not  set  forth  a  sufficient  cause  of  action ;  and  the  judgment  is 
general  on  all  the  counts." 

^OAO-I  *Mr.  Freedley,  for  the  plaintiff  in  error,  cited  6  Mod. 
JOJ  202 ;  2  Salk.  696 ;  2  Saund.  301  n. ;  1  Chitty's  Pleading 
381 ;  Kennedy  v.  Lowry,  1  Binn.  397 ;  Hook  v.  Hackney,  16  S. 
&  R.  387  f  McClurg  v.  Ross,  5  Binn.  219,  221 ;  Gross  v.  Zorger, 
3  Yeates  526 ;  Ebersoll  v.  Krug  and  wife,  3  Binn.  528  ;  Buck  v. 
Nicholas,  6  S.  &  R.  316;  Erdman  v.  Stahlnecker,  12  Id.  325; 
Bertsch  v.  Lehigh  Coal,  &c.,  Co.,  4  Rawle  140. 

Mr.  Brooke,  for  the  defendant  in  error,  cited  Miller's  Executors 
v.  Miller,  5  Binn.  62;  Commonwealth  v.  La  Fitte,  2  S.  &  R.  106 ; 
Thompson  v.  White,  4  Id.  140 ;  Scheetz  v.  Rudebaugh,  2  Rawle 
140  ;  Post  v.  Sweet,  8  S.  &  R.  391 ;  Le  Barron  v.  Harriot  &  Ben- 
nett, 2  P.  &  W.  154 ;  Gram's  Appeal,  4  Watts  43 ;  Starkie  on 
Slanders  79,  &c. ;  Cam  v.  Osgood,  1  Lev.  280 ;  Davis  v.  Davis, 
1  Nott  &  McCord  290;  13  Mass.  254;  Sewell  v.  Catlin,  3  Wend. 
291 ;  Ostrom  v.  Calkins,  5  Id.  263 ;  Marshall  v.  Addison,  4  Har. 
&  McHen.  537 ;  McMillan  v.  Birch,  1  Binn.  178. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  defendant  here  was  plaintiff  below,  and  brought 
an  action  against  Frederick  Waagfc,  the  defendant  below,  for 
slander. 

The  case  contained  ten  counts,  as  set  forth  in  the  statement  of 
this  case ;  and  after  filing  the  declaration,  the  plaintiff,  before  any 
plea  put  in,  entered  a  rule  for  arbitration.  Arbitrators  were  chosen, 
who,  after  hearing  the  parties  and  witnesses,  reported  for  the  plain- 
tiff six  cents  damages.  There  was  no  appeal  by  either  party. 

The  defendant,  however,  not  satisfied  with  what  appeared  to  be 
very  nearly  an  exculpation,  has  brought  this  writ  of  error — and 
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assigns  for  errors,  that  the  words  laid  in  the  first  count  are  not 
actionable;  so  of  the  second  count,  &c.,  &c.,  going  through  the 
whole  ten  counts  except  the  third  and  seventh ;  and  further,  that 
there  is  error  in  this,  that  some  of  the  counts  do  not  set  forth  a 
sufficient  cause  of  action,  and  the  judgment  is  general  on  all  the 
counts.  When  the  counsel  was  proceeding  to  argue  the  sufficiency 
of  the  several  counts,  it  was  suggested  by  the  court  that  there  was 
a  preliminary  matter,  viz.,  whether  the  remedy  was  not  by  appeal, 
if  either  party  was  injured,  and  not  by  writ  of  error. 

Owing  to  this,  in  some  measure,  the  question  whether  the  words 
charged  in  some  of  the  counts  are,  or  are  not,  actionable,  when 
spoken  of  a  clergyman,  was  not  as  fully  argued  as  was,  perhaps, 
intended  by  the  counsel,  and  certainly  not  fully  considered  or  de- 
cided on  by  this  court.  The  act  of  assembly  requiring  this  court  to 
give  an  opinion  on  "  every  point  and  exception  taken  and  signed  in 
the  inferior  court,"  don't  apply  to  this  case,  in  which  no  exception 
was  *taken  or  signed  in  the  Common  Pleas ;  nor  can  it  fairly  r*onq 
apply  to  any  exception  or  point,  which  this  court  shall  con-  *- 
aider  not  arising  really  in  the  cause,  and  not  necessary  to  be  consid- 
ered in  deciding  it  in  this  court,  or  in  any  future  trial  in  the  court 
below,  if  the  cause  is  sent  back.  In  such  cases  it  often  happens 
that  counsel,  especially  very  learned  counsel,  say  the  point  don't 
fairly  arise  in  the  case  before  the  court,  and  pass  it  over ;  it  never 
could  be  the  intention  of  the  legislature  to  compel  this  court  to  de- 
liver an  opinion  on  such  point,  especially  where  this  court  has  pre- 
vented a  full  argument,  by  saying  that  the  cause  must  turn  on  some 
other  matter.  And  more  particularly,  it  can't  apply  to  a  case  like 
this,  where  we  have  come  to  the  conclusion,  that  this  declaration 
is  not  regularly  or  legally  before  us. 

There  are  words  very  provoking,  as  scoundrel,  villain,  and  par- 
ticularly liar,  which  have  been  held  not  actionable  when  applied  to 
a  common  citizen.  Whether  the  station,  the  duties  and  the  useful- 
ness in  his  congregation,  of  a  clergyman,  require  such  integrity, 
fairness,  and  truth  in  all  his  transactions,  and  such  purity  in  his 
life  and  conversation,  as  to  require  that  the  law  should  throw  a 
peculiar  protection  around  him,  and  punish  falsehood  and  malicious 
charges  against  him,  which  it  would  disregard  as  related  to  a  lay- 
man, is  a  graver  question,  and  this  court  if  it  comes  directly  before 
.  us,  must  decide  it.  The  cases  cited,  were  particularly  a  part  of  the 
opinion  of  C.  J.  Tilghman,  in  McMillen  v.  Birch,  and  13  Mass. 
238  to  245;  and  3  Wendell  291. 

I  had  supposed  the  question  whether,  in  a  case  like  this,  the 
party  dissatisfied  would  obtain  redress  in  any  other  way  than  an 
appeal,  was  so  settled  as  not  to  be  again  disputed ;  but  there  are 
people  who  will  not  believe  any  thing  settled.  In  hopes  that  this 
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case  may  put  this  matter  again  at  rest,  for  a  few  years  at  least,  I 
shall  go  into  the  matter,  so  far  as  to  take  a  general  view  of  it. 

The  first  act  introducing  our  system  of  settling  causes  in  court 
by  submitting  them  to  arbitrators,  is  as  old  as  1705.  In  1806, 
some  material  alterations  were  made ;  again  in  1809 ;  and  on  the 
20th  of  March  1810,  the  former  acts,  except  that  of  1705,  were 
superseded  by  a  general  law  on  the  subject,  containing  very 
special  directions  and  provisions  on  almost  every  point  which  could 
occur  under  it.  And  this,  with  a  few  alterations,  is  still  the  law 
of  the  state. 

By  this  law  a  plaintiff  might  enter  a  rule  of  reference  at  the 
same  time  he  gave  a  precipe  for  his  writ ;  and  the  notice  to  refer, 
and  the  writ  were  often  served  on  the  defendant  at  the  same  time ; 
and  it  was  possible,  and  sometimes  occurred,  that  the  arbitrators 
were  chosen,  met,  and  reported,  before  the  return  day  of  the  writ. 
No  narr.  or  statement  of  the  demand  or  cause  of  action  was  required, 
or  in  practice  filed.  Of  course  there  was  no  plea  or  issue.  Nothing 
can  prove  more  fully  than  this  does,  that  the  arbitrators  were 
intended  to  try  and  decide  the  case,  untrammelled  by  the  forms 
*31fl1  *°^  narr-'  P^ea  an(^  issue-  I*  ig  true,  that  by  the  act  of  the 
-•  28th  of  March  1820,  it  was  provided,  that  no  rule  to  arbi- 
trate should  be  entered  by  the  plaintiff,  until  the  return-day  of  the 
writ,  nor  until  declaration  filed ;  but  this  was  notoriously  in  order 
that  the  record  should  show,  in  case  of  another  suit  by  the  same 
plaintiff,  what  had  been  sued  for  and  decided  in  the  first  suit ;  for 
the  defendant  might  still  enter  his  rule,  and  have  a  hearing  and 
report,  without  pleading,  or  waiting  for  the  plaintiff's  declaring. 

Passing  over  all  the  provisions  as  to  the  mode  of  proceeding  and 
notices,  I  find  the  tenth  section  provides  the  mode  of  swearing 
them,  and  the  form  of  the  oath  is  given,  "justly  and  equitably  to 
try  all  matters  in  variance  submitted  to  them," — and  then  gives 
them  power  to  administer  oaths  or  affirmations  to  such  persons 
called  before  them  as  they,  or  a  majority  of  them,  shall  believe  to 
be  proper,  disinterested,  and  competent  witnesses,  as  well  as  to 
judge  of  the  credibility  of  their  testimony,  and  the  propriety  of 
admitting  in  evidence  any  written  document  that  may  be  produced; 
and  to  call  on  either  party  to  produce  any  books,  papers,  or  documents 
that  they  shall  deem  material  to  the  cause ;  and  likewise  to  decide  the 
law  and  the  fact  that  may  be  involved  in  the  cause  to  them  submit- 
ted ;"  and  then  give  power  to  adjourn,  &c. ;  and  then  to  proceed  to 
investigate,  examine  and  decide  the  cause,  suit  or  action  to  them  sub- 
mitted, and  make  out  an  award,  signed  by  all,  or  a  majority  of  them, 
and  transmit  the  same  to  the  prothonotary  within  seven  days 
after  they  have  agreed  on  their  report,  who  shall  make  an  entry 
thereof  on  his  docket ;  which  from  the  time  of  such  entry  shall  have 
the  effect  of  a  judgment  against  the  party  against  whom  it  is  made, 
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and  be  a  lien  on  his  real  estate,  until  such  judgment  be  reversed  on 
an  appeal.  It  is  apparent  that  the  legislature  never  dreamed  of  a 
writ  of  error ;  and  such  was  the  opinion  of  every  Court  of  Common 
Pleas  in  the  state.  But  this  court  would  not  give  up,  to  any  thing 
short  of  express  words,  its  superintending  power  over  all  inferior 
jurisdictions.  The  eleventh  section  of  the  law  gives  the  right  of 
appeal  within  twenty  days,  when  either  party  shall  feel  dissatis- 
fied, or  think  him,  her,  or  themselves  aggrieved  by  the  report  of 
arbitrators,  and  in  that  and  the  following  sections  prescribes  the 
mode  of  proceeding. 

It  always  has  been  and  will  be  a  difficult  matter  to  at  once  strike 
out  a  mode  of  practice  under  a  law  radically  changing  an  extensive 
branch  of  the  jurisdiction  of  a  court,  and  creating  a  new  and  dis- 
tinct jurisdiction,  in  concurrence  with  or  separate  from  the  old.  I 
shall  not  notice  all  the  decisions  on  the  point  before  us — but  a  few, 
which  are  much  in  point.  In  5  Binn.  62,  it  was  decided  that  arbi- 
trators could  not  nonsuit  a  plaintiff,  even  when  he  refused  to  appear 
and  adduce  testimony  of  any  kind  before  them  ;  but  it  is  said  they 
might  report  no  cause  of  action.  It  seems  to  me  nothing  can  be 
more  conclusive  that  the  court  thought  the  arbitrators  had  no  power 
over  the  technical  and  legal  forms  of  action.  This  case  has  never 


been  *questioned,  and  I  don't  see  any  other  ground  on  which 
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it  can  be  supported,  than  that  the  arbitrators  have  no  other 
power  than  to  try  the  case  justly  and  equitably ;  it  was  decided 
solely  on  that  ground.  Now  a  court,  on  trial,  might  have  stated 
that  they  would  not  receive  evidence  on  a  count  clearly  bad.  The 
arbitrators  were  never  intended  to  decide  on  the  sufficiency  of  the 
pleadings,  nor  expected  to  be  capable  of  doing  so. 

In  Commonwealth  v.  Lafitte,  2  S.  &  R.,  it  was  decided,  that  you 
could  not  reverse  on  writ  of  error,  because  the  arbitrators  refused 
to  receive  evidence  which  was  legal  and  competent ;  and  it  was  said, 
if  the  arbitrators  mistake  the  law,  the  only  remedy  is  by  appeal. 

In  Thompson  v.  White,  4  S.  &  R.  136,  141.  it  is  decided  that 
the  court  may  inquire  into  the  mode  of  entering  the  rule  and  notices 
in  the  different  stages  of  the  proceeding,  to  bring  the  case  before 
arbitrators ;  but  when  the  jurisdiction  has  attached,  there  is  no 
remedy  but  by  appeal,  for  what  took  place  before  the  arbitrators, 
unless  it  appears  on  the  record  that  they  had  no  jurisdiction,  or  ex- 
ceeded it.  In  Post  v.  Sweet,  8  S.  &  R.  391,  a  case  in  the  Common 
Pleas,  and  two  thousand  dollars  claimed,  arbitrators  awarded  twenty 
dollars  and  costs.  The  Court  of  Common  Pleas  ordered  execution 
for  debt  without  costs.  On  a  writ  of  error,  this  court  reversed  the 
decision  of  the  Common  Pleas,  and  say  that  the  court  have  no  power 
to  alter  an  award,  however  illegal.  The  only  remedy  is  by  appeal. 

In  Thompson  v.  White,  above  cited,  it  is  made  a  query,  whether 
the  Common  Pleas,  out  of  which  the  rule  of  reference  issued,  have 
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not  all  the  power  exercised  by  the  Supreme  Court.  After  con- 
sidering the  matter  repeatedly  at  successive  courts,  in  Sheets  v. 
Rudebaugh,  2  Rawle  140,  this  court  decided,  that  we  would  no 
more  sustain  a  writ  of  error  to  an  award  of  arbitrators  :  that  the 
court  in  which  the  case  was  pending  was  the  proper  tribunal  to  give 
redress  in  all  cases  of  awards,  where  by  law  it  could  be  given ;  and 
could  and  ought  to  exercise  all  the  power  which  this  court  had 
theretofore  exercised  ;  intimating  that  in  some  cases,  as  where  the 
jurisdiction  of  the  arbitrators  or  of  the  Common  Pleas  was  denied, 
a  writ  of  error  would  lie  to  such  decision  of  the  Common  Pleas ; 
but  not  directly  to  the  award. 

I  may  refer  further  to  2  P.  &  W.  154  and  158,  in  which  it  was 
decided,  that  it  was  no  cause  of  reversal,  that  a  sum  was  found  due 
by  the  plaintiff  to  the  defendant,  although  the  plea  which  autho- 
rizes such  finding  was  not  put  in.  This,  on  the  ground  that  the 
arbitrators  had  nothing  to  do  with  the  pleadings  ;  that  by  our  law 
that  plea  might  have  been  put  in  during  the  trial ;  and  that  what- 
ever could  be  done  by  a  court  and  jury  by  the  proper  pleadings, 
could  be  done  by  arbitrators,  without  regard  to  the  pleadings. 

*3121    ^n  tn'8  case  a  JU(^oe  *mignt  have  directed  a  jury  to  find  on 
-"    certain  counts,  and  not  on  others.     Whether  referees  have 
such  power  or  not,  they  are  not  expected  to  exercise  it,  and  are  not 
bound  to  exercise  it. 

The  reasoning  of  the  Ch.  Justice  in  Green's  Appeal,  4  Watts  43, 
is  to  the  same  effect,  and  full  to  the  principle.  There,  in  debt 
against  two,  the  arbitrators  found  in  favor  of  one  defendant,  and 
against  the  other — a  report  as  much  against  established  practice  in 
courts  as  this  can  be  supposed  to  be.  It  came  before  this  court 
incidentally,  and  it  was  said  that  a  writ  of  error  was  pending. 
The  chief  justice,  however,  went  into  a  consideration  of  the  matter, 
and  we  heard  no  more  of  the  writ  of  error. 

On  the  whole,  we  are  of  opinion,  that  if  .we,  on  reports  of 
referees,  went  into  an  investigation  of  the  pleadings,  or  required 
them  to  do  so,  we  should  contravene  a  manifest  and  plain,  as  if  ex- 
pressed, opinion — as  well  as  overturn  a  long  series  of  decisions 
formed  deliberately  ;  and  this  for  no  good  or  beneficial  purpose,  but 
to  compel  common  farmers  and  mechanics  to  investigate  technical 
and  legal  points  of  pleading,  where  neither  education,  nor  law,  nor 
reason  have  required  it  of  them. 

Judgment  affirmed. 

Cited  by  counsel,  7  Barr  95 ;  4  Harris  252;  6  Casey  228  ;  11  P.  F.  Smith 
376.  ||  In  Delaware  Railroad  v.  Burson,  11  Smith  379,  there  is  the  fol- 
lowing dictum,  viz. :  "  In  Royer  ».  Myers,  3  Harris  87,  it  was  said  that  the 
only  remedy  is  by  an  appeal  from  the  award  of  arbitrators,  evea  where  there  ia 
error  alleged  in  the  form  of  the  writ  or  narr.  Without  assenting  to  this  in 
its  length  and  breadth,  it  id  undoubtedly  true  that  the  appeal  when  taken  is 


1839.]  OF  PENNSYLVANIA.  312 

[Waagfe  r.  Weiser.] 

the  only  remedy.  It  is  not  to  be  doubted,  however,  but  a  writ  of  error  will 
lie  to  a  judgment  on  the  award  of  arbitrators.'1''  In  Finch  v.  Lamberton,  12 
Smith  371,  the  Supreme  Court  considered  on  a  writ  of  error  irregularities  in 
the  proceedings  to  arbitrate  apparent  on  the  record.  In  Lloyd  v.  Hibbs,  31 
Id.  306,  that  court  reversed,  on  error,  a  judgment  on  award  of  arbitrators  in 
sci.  fa.  sur  mechanics'  lien,  where  the  claim  filed  did  not  set  forth  all  things 
necessary  to  its  validity,  though  no  appeal  was  taken.  In  Wilcox  v.  Payne, 
7  Norris  154,  it  is  said  irregularities  in  appointment  or  proceedings  of  arbi- 
trators, apparent  on  the  record,  may  be  corrected  by  writ  of  error ;  until  the 
arbitrators  are  appointed  it  must  appear  by  the  record  that  everything  is 
regular.  |1 
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Roberts  against  Austin. 

IN   ERROR. 

1.  In  an  action  in  the  District  Court  for  the  City  and  County  of  Philadel- 
phia, by  the  payee  of  a  bill  against  the  drawer,  the  defendant  filed  an  affidavit 
of  defence,  stating  that  he,  as  agent  for  R.  J.  (the  drawee  of  the  bill),  pur- 
chased certain  merchandise  of  the  plaintiff;  that  the  name  of  his  principal 
was  disclosed  by  him  to  the  plaintiff  at  and  before  the  time  of  the  purchase ; 
that  the  merchandise  was  furnished  to  the  principal,  upon  the  credit  and  for 
the  use  of  the  principal ;  and  that  the  bill  of  exchange  was  given  by  him  to 
the  plaintiff  in  payment  for  the  said  merchandise,  &c.     Held,  that  this  was 
a  sufficient  affidavit  of  defence  to  prevent  a  judgment. 

2.  A  refusal  to  discharge  a  defendant,  on  the  ground  of  his  having  been 
arrested  while  attending  as  a  party  or  witness,  is  a  matter  of  discretion  with 
tha  court  below  ;  the  propriety  of  which  cannot  be  reviewed  in  this  court. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case,  brought  by 
Charles  B.  Austin  against  William  Roberts,  junior,  to  March  Term, 
1838,  of  that  court. 

On  the  7th  of  March,  1838,  the  plaintiff  filed  in  the  office  of  the 
prothonotary  of  the  District  Court,  a  copy  of  the  instrument  upon 
which  the  action  was  brought,  and  which  was  as  follows. 

"  Dolls.  137.50.         Kensington,  Philada.,  October  1st  1836. 

Four  months  after  date,  pay  to  the  order  of  Mr.  Charles  B. 
Austin,  agent  of  the  Union  Glass  Works,  one  hundred  and  thirty- 
seven  dollars  and  fifty  cents,  for  value  received,  and  charge  the  same 
to  the  account  of,  yours,  &c. 

WM.  ROBERTS,  JR. 

Mr.  RICHARD  JUKES,  Newark,  N.  J." 

Across  the  face  was  written,  "Accepted,  for  Richard  Jukes, 
Richard  Jukes,  jr." 

Endorsed,  "  Chas.  B.  Austin,  agt.  Union  Glass  Works." 
5  WHARTON — 20 


314  SUPREME  COURT  [/)ec.  Term, 

[Roberts  ».  Austin.] 

*S141  *^n  *^e  "^  °^  ^Pr^>  a  ru^e  was  obtained  to  show  cause 
-•  why  the  capias  should  not  be  quashed,  on  the  ground  that 
the  defendant,  when  arrested,  was  attending  before  an  auditor  ap- 
pointed by  the  Orphans'  Court,  in  a  case  in  which  he  was  a  party 
and  a  witness.  This  rule  was,  after  a  hearing,  discharged  by  the 
District  Court.  The  decision  of  the  court  upon  this  question 
formed  one  of  the  errors  assigned,  but  as  the  Supreme  Court  gave 
no  opinion  upon  it,  holding  that  it  was  not  revisable  on  error,  the 
evidence  is  not  here  reported. 

The  defendant  then  filed  the  following  affidavit  of  defence. 

"  William  Roberts,  junior,  the  defendant  in  the  above-named 
action,  being  duly  sworn  according  to  law,  saith,  that  he  hath  to 
the  best  of  his  knowledge  and  belief,  a  just  and  legal  defence  to  the 
whole  of  the  plaintiff's  claim;  the  nature  and  character  of  which 
defence  is  as  follows  : 

The  defendant,  as  agent  for  a  certain  Richard  Jukes  of  Newark, 
New  Jersey,  purchased  of  the  plaintiff  certain  merchandise :  and 
this  defendant  saith,  that  the  name  of  his  principal  was  disclosed 
by  him  to  the  plaintiff,  at  and  before  the  time  of  said  purchase  ;  and 
that  the  said  merchandise  was  furnished  to  his  said  principal  upon 
the  credit  and  for  the  use  of  his  said  principal.  And  this  defendant 
further  says,  that  the  bill  of  exchange  upon  which  this  action  has 
been  founded,  and  of  which  a  copy  has  been  filed  by  the  plaintiff, 
was  given  by  the  defendant  to  the  said  plaintiff,  in  payment  for  the 
said  merchandise  so  purchased  as  aforesaid.  The  defendant  there- 
fore avers,  that  he  has  received  no  consideration  whatever  for  the 
said  bill,  and  is  not  indebted  to  the  plaintiff  on  this,  or  any  other 
behalf. 

The  District  Court,  after  argument,  gave  judgment  for  the  plain- 
tiff for  want  of  a  sufficient  affidavit  of  defence.  Whereupon  the 
defendant  took  this  writ  of  error,  and  filed  the  following  exceptions. 

1.  Because   the   affidavit  of  defence  disclosed  facts,  which  fur- 
nished a  legal  defence  to  the  demand  of  the  said  plaintiff. 

2.  Because   the   plaintiff  and   defendant  below,  being    original 
parties  to  the  bill  of  exchange  upon  which  this  action  was  instituted  ; 
and  the  said  defendant,  as  set  forth  in  the  said  affidavit,  not  hav- 
ing received  any  consideration  for  the  same,  the  said  defendant  was 
not  liable  to  the  said  plaintiff  for  the  payment  of  the  said  bill. 

3.  Because  the  said  plaintiff,  as  set  forth  in  the  said  affidavit, 
knew  that  the  said  defendant  purchased  the  goods  for  the  value  of 
which  the  said  bill  was  given,  as  agent  for  a  certain  Richard  Jukes, 
to  whom  and  upon  whose  credit  they  were  accordingly  furnished. 

4.  Because   the   arrest  of  the  said  defendant  was  illegal,  as  at 
*OIK-|  the  *time  the  said  arrest  was  made,  he  was  here  in  attend- 

J  ance  upon  an  auditor  appointed  by  the  Orphans'  Court  in 
relation  to  the  accounts  of  a  decedent's  estate. 


1839.]  OF  PENNSYLVANIA.  315 

[Roberts  v.  Austin.] 

5.  Because  the  said  defendant  could  not  be  legally  sued  while  so 
attending  upon  the  said  auditor. 

Mi.  Broom,  for  the  plaintiff  in  error,  argued — 

1.  That  the  defendant  was,  under  the  circumstances,  privileged 
from  arrest;  in  respect  to  which  he  cited  Smythe  v.  Banks,  4  Dall. 
329 ;  Hurst's  Case,  4  Id.  387 ;  Miles  v.  McCulloh,  1  Binn.  177 ; 
Wetherill  v.  Seitzinger,  1  Miles  237. 

2.  That  the  affidavit  of  defence  was  sufficient.     Story  on  Agency 
260;  Meyer  v.  Barker,  6  Binn.  234;  Ex  parte  Harcroft,  12  Ves. 
352;  Kidson  v.  Dilworth,  5  Price  664 ;  2  Eng.  Exch.  Rep.   311 ; 
Hopkins  v.  Mehaffy,  11  S.  &  R.,  126. 

Mr.  0.  Tngersoll,  contra,  cited  Philadelphia  Library  Co.  v.  Ing- 
ham,  1  Whart.  72 ;  Miller  v.  Spreeher,  2  Yeates  162 ;  Campbell 
v.  Baker,  2  Watts  83. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  is  a  well  established  rule  of  law,  that  when  an 
agent  names  his  principal,  the  principal  is  responsible,  not  the  agent. 
But  the  agent  must  name  his  principal  as  the  person  to  be  respon- 
sible. It  is  alleged  that  the  affidavit  of  defence  is  defective  in  this 
particular,  that  the  defendant  omits  to  aver,  that  the  goods  were 
sold  on  the  credit  of  the  principal  alone.  The  affidavit  must  receive 
a  reasonable  construction,  and  the  words  used  must  be  understood 
in  their  ordinary  sense.1  Giving  its  language  its  usual  import,  the 
defendant  substantially  avers,  that  the  principal  alone  was  held 
responsible ;  that  the  bill  of  exchange  was  intended  by  both  the 
contracting  parties  in  the  nature  of  an  order  on  the  principal  for 
the  money,  without  any  idea  that  in  any  event  the  drawer  was  to 
be  liable  on  the  bill.  The  defendant  says,  that  the  name  of  his 
principal  was  disclosed  by  him  to  the  plaintiff,  at  and  before  the 
time  of  the  purchase.  "  The  merchandise  was  furnished  to  his 
principal  upon  the  credit  and  for  the  use  of  his  principal."  As 
there  can  be  no  doubt  the  defendant  meant  to  assert  that  the  goods 
were  furnished  for  the  use  of  the  principal  alone,  it  is  equally  clear 
that  we  must  understand  him  to  say,  that  they  were  furnished  on 
his  credit  alone.  It  is  the  obvious  and  natural  import  of  the 
language  of  the  affidavit.  They  constitute  one  sentence,  and  the 
same  construction  must  be  applied  to  each.  If  this  was  the  con- 
tract, the  face  of  the  instrument  cannot  alter  the  case,  as  is  held 
in  Emmet  v.  Sharp.2  As  between  the  immediate  parties,  the  drawer 
may  be  discharged  by  proof  aliunde,  from  the  liability  arising  on 
the  face  of  the  bill  itself. 

1  6  Whart.  277.  •  Ante,  page  288. 
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*^  re^usa^  t°  Discharge  a  defendant  fropa  arrest,  is  a  mat- 
ter  purely  of  legal  discretion,  the  propriety  of  which  cannot 
be  reviewed  in  this  conrt. 

There  are  many  summary  proceedings  in  which  a  writ  of  error 
is  not  maintainable,  as  in  case  of  a  judge  or  court  discharging  a 
defendant  on  common  bail ;  moderating  bail  on  capias ;  receiving 
the  justification  of  bail;  or  in  the  case  of  a  privileged  person 
held  to  bail  on  an  arrest.  2  Yeates  162 ;  3  S.  &  R.  410 ;  5 
Binn.  24. 

Judgment  reversed  and  a  procedendo  awarded. 

Cited  by  Counsel,  7  Casey  81 ;  1  Wright  235 ;  11  P.  F.  Smith  71.  ||  2  W. 
N.  C.  473.  Cited  by  the  court  as  to  the  admissibility,  in  an  action  against 
a  principal,  of  an  obligation  extraneously  shown  to  have  been  executed  by  the 
obligor  as  agent.  Heidelberg  v.  Horst,  12  Smith  307.  An  affidavit  of  defence 
by  endorser  sued  by  immediate  endorsee,  that  "  the  note  *  *  *  was  given 
to  the  P.  Gas  Company  *  *  *  ,  of  which  I  was  president,  by  the  maker, 
and  by  me  as  said  president  endorsed  *  *  *  to  the  plaintiff  in  payment  of  a 
debt  due  by  said  *  *  *  company  to  said  plaintiff,"  *  *  *  was  held  sufficient 
in  the  court  below,  and  the  Supreme  Court  refused  to  reverse.  Seyfert  v. 
Lowe,  7  W.  N.  C.  39.  And  see  Sharpe  v.  Bellis,  11  Smith  69.  As  to  suffi- 
ciency of  averments  in  an  affidavit  of  defence,  see  Markley  v.  Stevens,  8 
Norris  281 ;  a.  c.  7  W.  N.  C.  358.|| 
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Kising  and  Another  against  Patterson  and  Others. 

IN   ERROR. 

In  an  action  in  the  District  Court  for  the  City  and  County  of  Philadelphia, 
brought  by  the  holder  against  the  drawer  of  two  bills  of  exchange,  for  $500 
each,  which  had  been  protested  for  non-payment,  the  defendant  filed  an 
affidavit  of  defence  in  the  following  words :  "The  two  bills  of  exchange, 
whereof  copies  have  been  filed  of  record  in  this  action,  were,  at  the  time  of 
their  maturity,  owned  by  S.  W.  &  P.  C.  T.,  the  payees :  and  these  instru- 
ments, being  unpaid,  said  payees  entered  into  an  agreement  with  them  (said 
defendants)  to  pay  them  $1900  in  Tennessee  money,  in  full  satisfaction  of 
six  drafts  of  $500  each  (two  of  which  are  now  sued  out  in  this  action.) 
Under  this  agreement,  defendants  made  some  payments  on  account  of  the 
compromise  stipulated  as  above,  and  have  tendered  the  liquidation  in  full 
upon  the  terms  specified,  and  now  are  (as  they  have  at  all  times  since  been) 
ready  to  comply  with  their  part  of  the  contract.  The  draft  in  question,  if  it 
be  now  the  property  of  the  plaintiffs,  must  have  become  so  since  the  making 
of  the  above  agreement,  which,  having  been  entered  into  subsequent  to  the 
maturity  of  the  paper,  must  be  binding  upon  the  plaintiffs.  Deponent  hopes 
and  expects  to  prove  on  the  trial  that  the  plaintiffs  are  not  the  owners  of  said 
paper,  but  that  the  same  actually  belongs  to  said  Messrs.  T.,  who  hope,  by 
this  action,  to  avoid  their  contract  entered  into  as  above."  Held,  that  the 
District  Court  was  right  in  giving  judgment  for  want  of  a  sufficient  affidavit 
of  defence. 
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ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, *to  remove  the  record  of  action  on  the  case,  brought  [-#0-17 
by  Robert  Patterson,  Wm.  C.  Patterson  and  James  E.  ' 
Negus,  trading  under  the  firm  of  Robert  Patterson  &  Co.,  against 
Daniel  B.  Rising  and  James  VV.  Harris,  trading  under  the  firm  of 
Rising  &  Harris. 

The  plaintiffs  filed  the  following  copies  of  the  bills  of  exchange 
upon  which  the  action  was  brought. 

"Exchange  for  $500.         No.  676.      Nashville,  Feb.  15,  1837. 

Sixty  days  after  date  of  this  first  of  exchange  (second  of  same 
tenor  and  date  unpaid),  pay  to  S.  W.  &  P.  C.  Tully,  or  order, 
five  hundred  dollars,  for  value  received,  and  place  the  same  to 
account.  RISING  &  HARRIS. 

To  Mr.  Samuel  Comly,  Philadelphia." 

"  Accepted,  payable  at  Philadelphia  Bank,  five  hundred  dollars. 

SAMUEL  COMLY. 
(Endorsed),  S.  W.  &  P.  C.  TULLY. 

"No.  672.     Nashville,  February  15,  1837. 
Sixty  days  after  date  of  this  first   of  exchange  (second  of  same 
tenor  and  date  unpaid),  pay  to  S.  W.  &  P.  C.  Tully,  or  order,  five 
hundred  dollars,  for  value  received,  and  place  to  same  to  account. 

RISING  &  HARRIS. 

To  Mr.  Samuel  Comly,  Philadelphia." 

"Accepted,  payable  at  Philadelphia  Bank,  five  hundred  dollars. 

SAMUEL  COMLY." 
(Endorsed,)  S.  W.  &  P.  C.  TULLY. 

On  the  llth  day  of  October  1838,  an  affidavit  of  defence  was 
filed  as  follows : 

"  D.  B.  Rising,  one  of  the  above  defendants,  being  duly  sworn, 
doth  depose  and  say,  that  there  is  a  just  and  legal  defence  to  the 
plaintiffs'  claim  urged  in  this  case.  The  two  bills  of  exchange, 
whereof  copies  have  been  filed  of  record  in  this  action,  were,  at  the 
time  of  their  maturity,  owned  by  S.  W.  &  P.  C.  Tully,  the  payees, 
and  these  instruments  being  unpaid,  said  payees  entered  into  an 
agreement  with  them,  (said  defendants,)  to  pay  them  nineteen  hun- 
dred dollars  in  Tennessee  money,  in  full  satisfaction  of  six  drafts  of 
five  hundred  dollars  each,  (two  of  which  are  now  sued  out  in  this 
action).  Under  this  agreement,  defendants  made  some  payments  on 
account  of  the  compromise  stipulated  as  above,  and  have  tendered 
the  liquidation  in  full  upon  the  terms  specified,  and  now  are,  (as 
they  have  at  all  times  since  been,)  ready  to  comply  with  their  part 
of  the  contract.  The  draft  in  question,  if  it  be  now  the  property 
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of  the  plaintiffs,  must  have  become  so  since  the  making  of  the  above 
agreement,  which  having  been  entered  into  subsequent  to  the  matur- 
ity of  the  paper,  must  be  binding  upon  the  plaintiffs.  Deponent 
*3181  *n°Pes  an(^  expects  to  prove  on  the  trial,  that  the  plaintiffs 
J  are  not  the  owners  of  said  paper,  but  that  the  same  actually 
belongs  to  said  Messrs.  Tully,  who  hope,  by  this  action,  to  avoid 
their  contract  entered  into  as  above." 

The  plaintiffs  obtained  a  rule  to  show  cause  why  judgment  should 
not  be  given  for  want  of  a  sufficient  affidavit  of  defence,  which, 
after  judgment,  was  made  absolute;  whereupon  this  writ  of  error 
was  taken ;  and  on  the  return  of  the  record  the  following  errors 
were  assigned. 

1.  The  court  erred  in  deciding  that  the  facts  laid  in  the  affidavit, 
would  not,  if  proved  before  a  jury,  have  been  a  defence  to  this  suit. 

2.  The  court  erred  in  deciding  that  if  such  an  arrangement  was 
made,  as  stated  in  the  affidavit,  the  plaintiffs  in  error  were  not  dis- 
charged ;  when  they  had  in  part  performed  their  agreements  entered 
into,  and  offered  in  due  time  to  perform  that  portion  which  they  had 
not  effected,    while  the  defendants  in  error  refused  to  keep  their 
agreements  and  had  brought  this  suit  in  defiance  thereof. 

3.  The  court  erred  in  deciding  that  the  plaintiffs  below  were  en- 
titled to  a  judgment;  when  the  affidavit  set  forth  that  the  bills  on 
which  suit  had  been  brought  were  not  the  property  of  said  plaintiffs. 

Mr.  Gruillou,  for  the  plaintiffs  in  error. 

The  court  declined  hearing  Mr.  Randall,  for  the  defendants  in 
error. 

The  judgment  of  the  court  was  delivered  by 

HUSTON,  J. — The  proceedings  of  the  District  Court,  under  the 
act  of  the  28th  of  March  1835,  have  been  matters  of  difficulty  in 
that  court  and  this.  It  is  not  easy,  nay  it  is  very  difficult  at  once 
to  settle  the  practice  under  any  act  of  the  legislature  introducing 
many  new  provisions,  or  one  provision,  instead  of  former  practice. 
The  act  in  question  provides  that  "  in  all  actions  instituted  in  the 
said  court,  on  bills,  notes,  bonds  or  other  instruments  of  writing 
for  the  payment  of  money,  &c.,  &c.,  it  shall  be  lawful  for  the  plain- 
tiff on  or  at  any  time  after  the  third  Saturday  succeeding  the  sev- 
eral return  days  hereinafter  designated,  on  motion,  to  enter  a  judg- 
ment by  default,  notwithstanding  an  appearance  by  attorney,  unless 
the  defendant  shall  previously  have  filed  an  affidavit  of  defence, 
stating  therein  the  nature  and  character  of  the  same. 

It  has  been  decided,  that  when  the  facts  set  forth  in  the  affidavit 
are  insufficient  in  law  to  prevent  the  plaintiff's  recovering,  the  court 
may  give  judgment  as  for  want  of  an  affidavit  of  defence,  2  Whart 
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233,  8,  265.  And  again,  the  defendant's  own  affidavit,  or  that 
*of  others  conusant  of  the  facts,  disclosing  any  ground  of  r*q-iq 
defence  in  matter  of  fact,  entitles  him  to  a  trial  by  jury  in  ' 
the  usual  manner.  If  he  present  a  defence  in  point  of  law,  he  has 
the  benefit  of  it  in  a  hearing  before  the  court  as  fully  as  he  would 
if  the  forms  of  a  demurrer  were  strictly  pursued.  Where,  on  the 
other  hand,  the  facts  disclosed  by  the  defendant  present  no  defence 
in  matter  of  fact  or  of  law,  it  is  but  right  that  the  plaintiff's  debt 
should  be  secured  by  a  judgment.  2  Whart.  265. 

Unless  such  construction  had  been  given  to  the  law,  and  is  con- 
tinued, it  will  be  useless.  If  the  facts  are  stated  so  vaguely  as  to 
leave  it  doubtful,  whether  they  amount,  or  do  not  amount  to  a  de- 
fence, the  eourt  on  application,  admit  a  supplementary  affidavit  to 
supply  dates  and  give  precision  to  the  defence.  This  is  all  that 
could  be  asked ;  and  this  indulgence  must  be  confined  by  pretty 
strict  rules,  or  it  may  do  much  to  defeat  the  object  of  the  law. 

The  effect  of  such  agreements  as  are  stated  in  this  affidavit,  has 
been  subject  to  the  consideration  of  the  court  for  some  centuries. 
See  Co.  Litt.  212  b.  Payment  of  a  less  sum  at  the  day  and  time, 
and  a  receipt  in  full,  in  satisfaction  of  a  larger  sum,  is  not  a  satis- 
faction of  a  greater,  because  it  is  apparent  that  a  less  sum  cannot 
be  a  satisfaction  of  a  greater;  but  if  a  release  is  given  under  seal, 
it  imports  consideration,  and  is  a  good  discharge  of  the  whole.  Pay- 
ment of  a  less  sum  before  the  day,  or  at  a  different  place  from  that 
mentioned  in  the  condition,  and  a  receipt  in  full,  is  good  for  the 
whole.  It  is  doubtful  whether  the  receipt  being  under  seal  or  not, 
is  so  material  as  it  was  when  Lord  Coke  wrote.  Then,  and  for  a 
long  time  after,  no  allegation  as  to  consideration,  &c.,  &c.,  could  be 
heard,  against  a  bond  or  release  under  seal.  In  Chancery  in  Eng- 
land, and  in  our  courts,  this  is  now  inquired  into.  In  modern 
times,  so  large  a  portion  of  the  business  transaction  of  the  world, 
are  evidenced  by  agreements  and  memorandums  not  under  seal, 
that  although  the  rule  in  precisely  the  case  put,  perhaps  stands 
good,  yet  in  many  cases  small  matters  make  exceptions.  Thus, 
if  several  creditors  agree  to  give  a  discharge  on  receiving  so  much 
per  cent.,  it  binds  all ;  for  the  agreements  of  all  are  a  considera- 
tion. Reay  v.  White,  3  Tyrwhitt  596.1 

So,  if  the  sum  due  is  uncertain  or  contested,  an  agreement  to 
pay  and  actual  payment  of  a  sum  agreed  on,  though  less  than  the 
demand,  and  a  receipt  in  full,  is  a  good  discharge  of  the  whole 
claim.  Wilkinson  v.  Byers,  1  Ad.  &  Ell.  106. 

In  Smith's  Collection  of  Leading  Cases,  many  other  examples 

1  ||  While  a  bare  agreement  of  one  creditor  to  receive  a  less  sum  in  lieu  of 
a  greater  is  nudum  paetiim,  a  composition  agreement  between  debtor  and 
several  creditors  may  be  binding.  Laird  v.  Campbell,  8  W.  N.  C.  135 ;  3.  c. 
11  Xorris  47U.H 
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are  put,  where  such  agreements  are  valid  and  were  enforced,  though 
neither  the  agreement  nor  payment  were  evidenced  by  writing 
under  seal. 

In  this  state,  while  I  was  at  the  bar,  and  in  two  instances  since, 
I  have  known  receipts  in  full  given  on  receipt  of  part  of  the  debt. 
"  We  always  do  it,"  said  a  respectable  merchant  to  me  on  one  occa- 
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sion,  *"  where  we  believe  the  storekeeper  has  been  honest 


or  given  us  all  he  could."  I  have  never  heard  the  validity 
of  such  acquittance  disputed,  nor  do  I  believe  any  of  those  who 
have  given  them  ever  thought  them  disputable. 

It  is  not  my  intention,  however,  to  lay  down  any  rule,  or  to  give 
any  opinion  which  will  preclude  even  myself  on  a  full  argument. 
All  the  cases  require  that  the  debtor  should  substantiate  what  the 
agreement  was,  and  should  prove  that  he  has  complied  on  his  part. 
Agreements  in  his  favor,  never  complied  with  on  his  part,  cannot 
discharge  him  from  his  original  liability.  The  affidavit  states  that 
"  the  notes  were  at  the  time  of  their  maturity  the  property  of  the 
payees,  S.  W.  &  P.  C.  Tully ;  and  these  instruments  being  unpaid, 
said  payees  entered  into  an  agreement  with  them  (the  defendants) 
to  pay  them  nineteen  hundred  dollars  in  Tennessee  money,  in  full 
satisfaction  for  the  six  drafts  of  five  hundred  dollars  each,  two  of 
which  are  now  sued  in  this  action.  Under  this  agreement  the 
defendants  made  some  payments  on  account  of  the  compromise 
stipulated  as  above,  and  have  tendered  the  liquidation  in  full  upon 
the  terms  specified,  and  now  are,  as  they  have  at  all  times  since  been, 
ready  to  comply  with  their  part  of  the  contract."  Now  this  may 
be  all  true,  and  yet  not  amount  to  a  defence  under  the  decisions 
most  favorable  to  such  agreements.  It  does  not  state  whether  the 
nineteen  hundred  dollars  was  to  be  paid  at  once,  or  by  instalments  ; 
it  does  not  state  that  if  by  instalments  the  sums  paid  were  at  the 
times  stipulated,  nor  to  the  amounts  agreed  on ;  nothing  can  be 
more  vague  than  the  expression  "  the  defendants  have  made  some 
payments  on  account  of  the  compromise ;"  and  again,  "  have  ten- 
dered the  liquidation  in  full  upon  the  terms  specified;"  now  it 
would  have  been  as  easy  to  say,  if  the  facts  would  warrant  it, 
"  at  the  times  agreed  on,  and  at  the  place  agreed  on."  The  affi- 
davit may  be,  in  one  sense  of  the  word,  true,  and  yet  less  than 
the  amount  agreed  to  be  paid,  was  paid  at  each  time  when  any 
was  paid ;  and  the  tender  may  have  been  made  in  the  sums  speci- 
fied, but  long  after  the  time  proposed  in  the  offer,  and  acceded 
to  by  the  other  party. 

On  the  law  as  settled,  these  defects  are  apparent  in  this -affidavit. 
There  was  no  application  to  file  a  supplementary  affidavit  to  give 
precision  to  the  defence.  In  the  words  quoted  from  2  Whart.  265, 
the  facts  disclosed  present  no  defence  in  fact  or  law,  and  the  judg- 
ment is  affirmed.  It  is  not  brought  within  the  original  rule,  that 
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a  less  sum  was  to  be  paid  or  was  paid,  before  the  six  drafts  were 
payable ;  nor  is  it  stated  that  the  payment  of  the  nineteen  hundred 
dollars  was  to  be  at  a  different  place ;  nor  that  the  agreement  was 
in  all  respects,  as  to  times  and  amounts,  complied  with  or  tendered. 

Judgment  affirmed. 

Cited  by  Counsel,  6  W.  &  S.  231.    ||  8  W.  N.  C.  136  ;  a.  c.  11  Norri3  473.|| 
Cited  by  the  Court,  2  Wright  150. 
See  also,  4  Whart.  249. 
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Jack  against  Jones. 

APPEAL. 

In  June  1828,  a  judgment  was  obtained  against  J.  S.,  who  died  in  1829, 
leaving  real  estate,  which  descended  to  his  children.  In  1832  a  scire  facias 
issued  on  this  judgment,  against  the  representatives  of  J.  S.,  upon  which 
judgment  was  obtained  in  March  1833.  Part  of  the  debt  was  afterwards 
paid,  and  executions  issued  in  1833  and  1834  for  the  balance,  but  none  of 
them  were  levied  upon  the  land,  the  proceeds  of  which  were  in  question. 
In  1831  a  judgment  was  obtained  against  one  of  the  children  of  J.  S.,  which 
was  duly  revived  in  1835,  and  an  execution  issued,  under  which  all  the  right, 
title  and  interest  of  the  defendant  in  certain  land  which  descended  to  him 
from  his  father,  were  sold  by  the  sheriff,  and  the  proceeds  were  brought  into 
court  for  distribution.  Held,  that  the  plaintiff  in  this  execution  was  enti- 
tled to  the  proceeds,  in  preference  to  the  judgment  creditor  of  the  father,  who 
had  suffered  the  lien  of  Jhis  judgment  to  expire. 

THIS  was  an  appeal  from  a  decree  of  the  District  Court  for  the 
City  and  County  of  Philadelphia,  in  the  matter  of  the  distribution 
of  the  proceeds  of  a  sheriff's  sale  of  certain  real  estate,  sold  by  vir- 
tue of  an  execution  upon  a  judgment  obtained  by  Charles  J.  Jack, 
Esq.,  to  the  use  of  Charles  Watres,  against  John  C.  Jones. 

The  fund  in  the  court  below  was  two  hundred  and  fifty-five  dol- 
lars, and  arose  from  the  sale  by  the  sheriff,  under  the  above  writ,  of 
the  following  premises,  to  wit : — "  All  the  right,  title  and  interest 
of  John  C.  Jones,  of  and  in  a  three-story  brick  store,  No.  127 
North  Water  street." 

The  sale  took  place  on  the  2d  of  April  1838,  and  was  confirmed 
on  the  6th  of  August  1838.  The  money  was  paid  into  court ;  and 
the  question  of  distribution  was  referred  to  an  auditor,  who  reported 
the  following  facts,  viz. : 

"  Isaac  Jones,  father  of  the  defendant,  was  seised  in  fee,  inter  alia, 
of  the  store  and  lot  above  described,  and  died  (quoad  hoc)  intestate, 
on  or  about  the  29th  of  December  1829.1  The  defendant  was  one 
of  his  heirs  at-law. 

1  See  Jones  ».  Hartley,  3  Whart.  178. 
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*0u  the  2d  of  June  1828,  the  Pennsylvania  Fire  Insur- 


ance Company  entered  judgment  against  Isaac  Jones,  on  a 
bond  with  warrant  of  attorney,  in  the  Supreme  Court,  for  twenty 
thousand  dollars,  (real  debt  ten  thousand  dollars) ;  Isaac  Jones  being 
then  alive.  A  scire  facias  issued  on  this  judgment  against  his  rep- 
resentatives to  December  term,  1832,  which  was  arbitrated,  and  an 
award  for  the  plaintiffs  for  seven  thousand,  three  hundred  and  six- 
teen dollars  and  sixty-six  cents,  was  filed  on  the  llth  of  March 
1833,  which  was  never  appealed  from,  and  has  never  been  since 
revived.  Part  of  this  sum  was  subsequently  paid.  Executions 
were  issued  on  this  judgment  to  June  Term,  1833,  December  Term, 
1833,  and  December  Term,  1834,  and  subsequently.  None  of 
them  however  were  levied  upon  this  property. 

The  plaintiff  obtained  judgment  in  the  District  Court  against  the 
defendant  on  the  25th  of  February  1831,  for  one  hundred  and 
fifty  dollars. 

On  the  13th  of  May  1835,  the  defendant,  by  deed  duly  acknowl- 
edged and  recorded,  conveyed  all  the  estate  which  he  inherited  from 
his  father,  to  F.  Koons,  A.  Matthews  and  others.  On  the  30th  of 
January  1836,  Koons  and  the  other  grantees  reconveyed  to  the  de- 
fendant one-fifth  of  what  he  had  conveyed  to  them  by  the  above 
deed ;  and  he  again  on  the  15th  of  August  1836,  sold  and  trans- 
ferred the  said  one-fifth  to  John  Ambler.  The  plaintiff  issued  a 
scire  facias  on  his  judgment  to  September  Term,  1835;  to  which 
the  sheriff  returned  u  nib.il ;"  and  an  alias  scire  facias  to  December 
Term.  1835,  which  was  also  returned  "nihil ;"  and  on  the  12th  of 
December  1835,  judgment  was  rendered  in  his  favor  for  one  hun- 
dred and  ninety-three  dollars  and  fifteen  cents.  No  notice  was 
given  in  either  of  these  cases  to  the  terre-tenants  of  the  premises 
in  question.  Executions  were  then  regularly  issued,  under  which, 
as  before  said,  the  premises  were  sold.  The  antagonist  claimants 
of  the  fund  were,  The  Pennsylvania  Fire  Insurance  Company, 
judgment  creditors  of  Isaac  Jones,  the  ancestor,  and  the  plaintiff, 
the  senior  judgment  creditor  of  John  C.  Jones,  the  heir. 

The  auditor,  after  deducting  the  expenses  of  the  audit,  awarded 
the  balance  of  the  fund  in  court,  $224.02,  to  the  plaintiff  on  account 
of  his  judgment,  on  the  ground  that  the  Pennsylvania  Insurance 
Co.  could  claim  the  money  only  as  a  judgment  creditor  ;  and  as  such, 
the  lien  of  their  judgment  expired  on  the  llth  of  March  1838, 
(viz.,  five  years  from  the  llth  of  March  1833,)  and  the  property  in 
question  was  sold  on  the  2d  of  April  1838;  consequently,  after  and 
immediately  upon  the  expiration  of  the  said  lien,  the  lien  of  the 
plaintiff's  judgment  (the  eldest  of  record  against  the  defendant,) 
obtained  priority  over  that  against  the  ancestor ;  the  priority  of 
which  latter  could  only  have  been  preserved  by  a  second  revival 
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in  *due  season.     The  claim  of  the  Insurance  Company  to 
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a  lien  under  the  then  intestate  law  of  1797  was  disallowed, 
as  having  no  reference  to  judgments  against  decedents  in  their  life- 
time; they  being  regulated  by  the  act  of  1798  and  its  supplements, 
according  to  the  authorities. 

To  this  report  the  counsel  for  the  Pennsylvania  Insurance  Com- 
pany filed  exceptions  ;  and  the  court  below,  on  the  loth  of  Decem- 
ber 1838,  set  aside  the  report,  and  ordered  and  decreed  that  the 
fund  should  be  paid  to  the  Pennsylvania  Insurance  Company  on 
account  of  their  judgment.  From  which  decree  Charles  Watres 
appealed  to  this  court,  and  filed  the  following  assignment  of 
errors. 

1.  Because  the  court  below  erred  in  reversing  the  report  of  the 
auditor,  and  decreeing  the  fund  in  court  to  be  paid  to  the  Pennsyl- 
vania  Fire   Insurance   Company  on   account  of  their  judgment 
against  the  representatives  of  Isaac  Jones,   deceased,  when  they 
ought  to  have  confirmed  the  said  report,  and  ordered  distribution 
to  be  made  in  conformity  therewith. 

2.  Because  no  interest  passed  by  the  sale  that  could  be  bound  by 
any  incumbrances,  except  those  against  John  C.  Jones ;  the  terre- 
tenants  not  having  been  made  parties  to  the  scire  facias  issued  by 
the  plaintiff,  or  in  any  way  warned  according  to  law. 

3.  Because  the  Pennsylvania  Insurance  Company,  by  not  reviv- 
ing their  judgment  in  time,  lost  its   priority,  as  against  that  of 
the  plaintiff. 

Mr.  J.  A.  Phillips  and  Mr.  Buddy  for  the  appellant,  referred  to 
the  acts  of  4th  April  1797,  and  4th  April  1798,  and  cited  Black  v. 
Dobson,  11  S.  &  R.  94  ;  Quigley  v.  Beatty,  4  Watts  13  ;  Com- 
monwealth v.  Pool,  6  Id.  32 ;  Hemphill  v.  Carpenter,  Id.  22  ;  Fry- 
hoffer  v.  Busby,  17  S.  &  R.  121 ;  Trevor  v.  Ellenberger,  2  P.  & 
W.  94;  Penn  v.  Hamilton,  2  Watts  93;  Kerper  v.  Hock,  1  Id.  9 ; 
Bruch-y.  Lentz,  2  Rawle  419 ;  Fetterman  v.  Murphey,  4  Watts  24; 
Duncan  v.  Clarke,  7  Id.  224. 

Mr.  Fallon,  contra,  cited  Graff  v.  Smith,  1  Dall.  481 ;  Luce  v. 
Snively,  4  Watts  398. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  act  of  1798,  requiring  judgments  to  be 
revived  within  five  years,  in  order  to  preserve  their  lien,  was 
decided  in  Fryhoffer  v.  Busby,  17  S.  &  R.  121,  to  apply  to  all 
judgments,  notwithstanding  the  death  of  the  defendant  within  the 
five  years ;  and  it  was  held,  that  in  such  case  the  lien  of  the  judg- 
ment against  the  intestate  is  lost,  as  against  subsequent  judgment 
creditors,  whose  liens  are  in  full  force,  if  not  duly  revived  against 
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* '494.1  *ne  administrator.  *In  Fetterman  v.  Murphy,  4  Watts 
-"  424,  it  was  contended  that  even  as  against  the  heir  or  de- 
visee, the  lien  of  a  judgment  against  the  testator  was  lost  alto- 
gether, if  the  judgment  was  not  duly  revived.  But  the  act  of  1798, 
which  alone  regulates  judgments  against  the  decedent,  was  con- 
sidered as  having  been  passed  for  the  protection  of  purchasers  and 
judgment  creditors,  and  not  for  the  protection  of  heirs  and  devisees, 
who  must  stand  exactly  in  the  situation  of  the  debtor ;  and  there- 
fore the  land  of  the  decedent  was  held  liable,  even  after  twelve 
years,  to  execution  and  sale  on  a  judgment  against  the  decedent  not 
revived.1  In  the  present  case  the  heir  has  incumbered  the  land  by 
a  judgment  against  himself,  and  the  competition  is  between  a  cred- 
itor of  the  ancestor  on  a  judgment  against  him  not  revived  at  the 
time  of  sale,  and  a  creditor  of  the  heir,  having  a  judgment  against 
him,  which  was  then  in  full  force.  The  act  of  1798  extends  to  all 
judgments,  though  one  be  against  the  decedent,  and  another  against 
the  heir  deriving  title  from  him.  Judgments  bind  the  land,  into 
whose  hands  soever  it  may  come ;  and  on  a  sale  of  it,  it  has  been 
repeatedly  held,  that  all  judgments  in  force,  whether  against  the 
present  or  prior  owner,  are  to  be  paid  out  of  the  purchase-money, 
according  to  their  priority.  Milliken  v.  Kendig,  2  P.  &  W.  497  ; 
Commonwealth  v.  Alexander,  14  S.  &  R.  287 ;  Stiles  v.  Bradford, 
4  Rawle  394.  The  object  of  the  legislature  was  to  limit  judgments 
to  five  years,  unless  revived ;  and  though  a  judgment,  as  to  the 
heir  himself,  is  indefinite,  it  is  otherwise  as  to  a  judgment  creditor 
of  the  heir,  in  the  same  manner  as  it  would  be  if  the  case  were  that 
of  the  decedent  himself.  Otherwise  judgment  creditors  would  be 
defeated  by  stale  liens,  and  indefinite  incumbrances  would  clog  the 
transfer  of  titles,  as  before  the  act  of  1798.  I  have  not  referred  to 
the  intestate  act  of  1797,  because  it  has  no  reference  in  its  limita- 
tions to  judgments  against  decedents  in  their  lifetime  ;  their  lien  is 
regulated  by  the  act  of  1798  and  its  supplements.  Trevor  v.  Ellen- 
berger,  2  P.  &  W.  96  ;  Kerper  v.  Hock,  1  Watts  9 ;  Penn  v.  Hamil- 
ton, 2  Id.  53.  I  speak,  moreover,  of  the  state  of  the  law  prior  to 
the  late  act  of  24th  February  1834,  which  has  made  some  altera- 
tions on  the  subject.  The  judgments  in  the  present  case  were  all 
prior  to  that  act. 

Judgment  reversed,  and  report  of  auditor  confirmed. 

Cited  by  the  court,  2  Harris  273.     ||  12  Norris  29  ;  s.  c.  8  W.  N.  C.  247.  || 

1  See  8  Watts  125;  3  Barr  353;  10  Casey  151.     ||  Baxter  ».  Allen,  27 
Smith  468  ;  Brown's  Appeal,  10  Norris  485. || 


1838.]  OF  PENNSYLVANIA.  325 

*[PHiLADELPHIA,  FEBRUARY  24,  1840.]  [*325 

Frevall  against  Fitch. 


IN   ERROR. 


1.  AD  instrument  in  the  form  of  a  promissory  note,  issued  by  a  bank,  with 
the  corporate  seal  on  its  face,  is  a  specialty ;  and  an  endorsement  in  blank 
by  the  payee  does  not  make  him  liable  as  the  endorser  of  a  negotiable  note. 

2.  Where  the  payee  of  a  note  under  seal,  endorsed  in  blank,  and  put  ||  it  || 
in  the  hands  of  his  partner  to  obtain  money  upon  it  for  the  use  of  the  firm, 
and  the  partner  delivered  the  note  to  a  money  broker,  who  took  it  to  the 
plaintiff's  agent  and  showed  it  to  him,  and  on  being  asked  as  to  the  value  of 
the  note,  pointed  to  the  defendant's  endorsement,  and  assured  the  plaintiff's 
agent  of  his  sufficiency,  whereupon  the  plaintiff  discounted  the  note  ;  it  was 
?ield,  that  the  plaintiff  might  recover  back  from  the  defendant,  the  money 
paid  to  the  broker.1 

ON  the  return  of  a  writ  of  error  to  the  District  Court  for  the  City 
and  County  of  Philadelphia,  it  appeared  that  Peter  E.  Frevall 
brought  an  action  upon  the  case,  in  that  court,  against  Thomas 
Fitch. 

The  declaration  contained  two  counts.  In  the  first,  the  plain- 
tiff declared  that,"  whereas,  heretofore,  to  wit,  on  the  16th  day  of 
December,  in  the  year  eighteen  hundred  and  thirty-three,  at  New 
Brunswick,  in  New  Jersey,  to  wit,  at  the  city  aforesaid,  the  pres- 
ident and  directors  of  the  bank  of  New  Brunswick,  made  their 
certain  promissory  note  in  writing  under  the  common  seal  of  the 
said  the  president  and  directors  of  the  bank  of  New  Brunswick, 
bearing  date  the  day  and  year  aforesaid,  and  thereby  then  and 
there  promised  to  pay,  at  the  Merchants'  Exchange  Bank,  New 
York,  four  months  after  date  thereof,  to  the  said  Thomas  Fitch's 
order  the  sum  of  five  thousand  dollars,  for  value  received,  without 
defalcation  or  discount,  and  then  and  there  delivered  the  said 
promissory  note  to  the  said  Thomas  Fitch.  The  said  president 
and  directors  of  the  bank  of  New  Brunswick,  being  a  corporation, 
duly  chartered  by  two  several  acts  of  the  legislature  of  New 
Jersey,  *passed  the  fourth  of  December,  eighteen  hundred 
and  seven,  and  the  second  of  November,  eighteen  hundred 
and  twenty-four,  and  then  and  there  being  in  full  corporate  action  and 
existence,  duly  authorized  to  issue  negotiable  promissory  notes 
under  its  common  seal  by  the  said  charter,  whereof  the  6th  section 
of  the  thirteenth  article  doth  declare  and  provide,  that  '  the  bills 
obligatory  and  of  credit,  under  the  seal  of  the  said  corporation, 
which  shall  be  made  to  any  person  or  persons,  shall  be  assignable 
by  endorsement  thereupon,  under  the  hand  or  hands  of  such  person 

1  ||  As  money  paid  to  the  plaintiff's  use ;  the  bargain  rested  on  a  represen- 
tation of  the  defendant  s  responsibility ;  this  endorsement  failing  the  bargain 
went  with  it. 
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or  persons,  and  his,  her  or  their  assignee  or  assignees,  successively, 
and  shall  enable  such  assignee  or  assignees  to  bring  and  maintain 
an  action  thereupon,  in  his,  her  or  their  name  or  names.'  Whereof 
the  said  Thomas,  before  that  time,  to  wit,  on  the  day  and  year 
aforesaid,  at  New  Brunswick,  to  wit,  at  the  city  aforesaid,  then 
and  there  had  notice.  And  the  said  Thomas  Fitch,  to  whom.,  or 
to  whose  order,  the  payment  of  the  said  sum  of  money  in  the  said 
promissory  note  specified,  was  to  be  made,  after  the  making  of  the 
said  promissory  note,  and  before  the  payment  of  the  said  sum  of 
money  therein  specified,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  New  Brunswick,  to  wit,  at  the  city  aforesaid,  endorsed  the  said 
promissory  note,  by  which  said  endorsement,  he,  the  said  Thomas 
Fitch,  then  and  there  appointed  and  ordered  the  said  sum  of  money 
in  the  said  promissory  note  specified,  to  be  paid  to  the  said  plaintiff, 
and  then  and  there  delivered  the  said  promissory  note,  so  endorsed 
as  aforesaid,  to  the  said  plaintiff,  by  means  whereof,  and  by  force 
of  the  premises,  and  of  the  said  charter,  and  the  statute  and  act 
of  assembly,  in  such  case  made  and  provided,  the  said  Thomas 
Fitch,  then  and  there  became  liable  to  pay  to  the  said  plaintiff, 
the  said  sum  of  money  in  the  said  promissory  note  specified, 
according  to  the  tenor  and  effect  of  the  said  promissory  note ;  and 
the  said  plaintiff  avers,  that  afterwards,  when  the  said  promissory 
note  became  due  and  payable  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  nineteenth  day  of  April,  in  the  year  eighteen 
hundred  and  thirty-six,  at  the  said  Merchants'  Exchange  Bank  at 
New  York,  to  wit,  at  the  city  aforesaid,  the  said  promissory  note 
was  duly  presented  and  shown  to  and  at  the  said  Merchants' 
Exchange  Bank,  New  York,  for  payment  thereof,  and  payment  of 
said  sum  of  money  therein  specified,  was  then  and  there  duly 
required,  according  to  the  tenor  and  effect  thereof,  but  that  neither 
the  said  the  Merchants'  Exchange  Bank,  nor  the  said  the  President 
and  Directors  of  the  Bank  of  New  Brunswick,  nor  any  person  or 
persons  on  their  behalf,  did  or  would,  at  the  time  when  the  said 
promissory  note  was  presented  and  shown  for  payment  thereof  as 
aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said  sum  of 
money  therein  specified,  or  any  part  thereof,  but  wholly  neglected 
and  refused  so  to  do ;  of  all  which  sevral  premises,  the  said  defend- 
ant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
*q9~-i  city  aforesaid,  had  notice.  By  means  *whereof,  and  by 
'  J  force  of  the  said  charter,  and  the  statute  and  act  of 
assembly  in  such  case  made  and  provided,  the  said  defendant  then 
and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
of  money,  in  the  said  promissory  note  specified,  when  he,  the  said 
defendant,  should  be  thereunto  afterwards  required ;  and  being  so 
liable,  he,  the  said  defendant,  afterwards,  to  wit,  on  the  day  aud 
year  last  aforesaid,  at  the  city  aforesaid,  in  consideration  thereof, 
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undertook,  and  thennnd  there  faithfully  promised  the  said  plaintiff, 
to  pay  him  the  said  sum  of  money  in  the  said  promissory  note 
specified,  when  he,  the  said  defendant,  should  be  thereunto  after- 
wards required." 

In  the  second  count  the  averment  that  the  drawers  of  the  note 
were  a  corporation  duly  chartered  and  authorized  to  issue  promis- 
sory notes,  &c.,  was  omitted. 

The  common  money  counts  were  added. 

The  defendant  pleaded  non-assumpsit ;  and  on  this  issue  the  cause 
came  on  for  trial  before  Jones,  J.,  on  the  19th  of  February,  1839, 
when  the  plaintiff  gave  in  evidence  the  note  in  question,  which  was 
in  the  following  words : 

"  5000. 

[Seal.]  Bank  of  New  Brunswick. 

Dec.  16th,  1833. 

Four  months  after  date,  the  President  and  Directors  of  the  Bank 
of  New  Brunswick,  promise  to  pay,  to  order  Thomas  Fitch,  five 
thousand  dollars,  without  defalcation  or  discount,  for  value  re- 
ceived. J.  C.  VANDYKE, 

F.  RICHMOND,  President. 

Cashier." 

Endorsed,  "  THOMAS  FITCH." 

The  plaintiff  then  gave  in  evidence  the  act  to  incorporate  the 
Bank  of  New  Brunswick,  the  only  material  provision  of  which  was 
the  following. 

"  The  corporation  shall  not  directly  or  indirectly  deal  or  trade 
in  anything  except  bills  of  exchange,  promissory  notes,  gold  or 
silver  bullion,  or  in  the  sale  of  goods  which  shall  be  the  produce  of 
its  lands  ;  nor  shall  the  said  corporation  take  more  than  at  the  rate 
of  seven  per  cent,  per  annum  for  or  upon  its  loans  or  discounts." 

The  plaintiff  then  proved  a  demand  at  the  Merchants'  Exchange 
Bank  in  New  York,  and  notice  to  the  endorser ;  and  the  following 
testimony  was  then  given. 

John  B.  Stryker.  "  I  know  that  note.  I  first  saw  it  in  the 
defendant's  possession,  about  the  time  of  its  date.  In  December, 
1833,  I  think.  *I  can't  remember  if  it  was  endorsed  or  r*ooo 
not  when  I  first  saw  it.  It  was  handed  to  me  by  the  de-  ' 
fendant,  with  directions  that  I  should  obtain  the  money  on  it  in 
the  market,  on  his  account.  I  took  it  to  Mr.  John  W.  Tilford,  the 
broker,  and  he  gave  me  the  money  on  a  discount  of,  I  think,  about 
nine  per  cent,  per  annum.  I  think  I  got  the  money  of  him  a  day 
or  two  after  I  gave  it  to  him.  I  left  it  in  Tilford's  possession  for 
sale.  He  is  a  broker — a  note  broker :  particularly  a  note  broker 
at  that  time ;  extensively  engaged  in  business  as  such.  The 


328  SUPREME  COURT  [Dec.  Term, 

[Prevail  v.  Fitch.] 

defendant's  name  was  on  it  when  I  handed  it  to  Tilford.  I  did  not 
tell  Tilford  it  was  an  endorsement  on  which  there  was  no  liability, 
I  said  nothing  about  it.  I  was  directed  by  the  defendant  who  left 
home  a  day  or  two  before  this,  to  obtain  the  money  on  this  note  on 
the  best  conditions  I  could,  for  the  use  of  our  firm,  Stryker  &  Co. 
The  defendant  and  myself  were  the  firm.  The  defendant  called  it  a 
post  note.  I  placed  the  proceeds  to  the  defendant's  credit  in  our  books. 
It  was  as  so  much  cash  to  the  defendant's  credit  in  the  house." 

The  following  question  was  then  asked  by  the  plaintiff. 

"  Were  there  any  other  notes  of  the  same  kind,  similarly  drawn 
and  endorsed,  put  into  your  hands  by  the  defendant,  for  sale  in  the 
market  at  the  same  period  of  time?" 

This  question  was  objected  to  by  the  defendant,  and  overruled 
and  noted  for  exception. 

On  his  cross-examination  by  the  defendant,  the  witness  said — 

"  I  don't  know  that  the  discount  was  more  than  six  per  cent. 
John  W.  Stryker  &  Co.  have  stopped  payment.  The  affairs  of 
that  company  have  not  yet  been  settled  and  debts  paid.  I  can't 
tell  if  the  firm  is  indebted  to  the  defendant.  I  don't  know  that  it 
is  indebted  to  him  a  dollar.  A  few  days  after  the  discount  of  the 
note,  the  defendant  returned  to  Philadelphia." 

John  D.  Tilford.  "  I  was  the  broker  who  sold  this  note.  I  got 
it  from  Stryker  ;  to  whom  I  paid  the  proceeds  of  it.  I  sold  it  to 
Mr.  Curcier — Andrew  Curcier.  It  was  then  endorsed.  The  en- 
dorser was  alluded  to  by  me  in  selling  the  note,  as  being  a  very  re- 
sponsible man.  I  mentioned  him  to  Curcier  as  being  so.  He  was 
so  considered  at  that  time.  I  am  hardly  able  to  say  if  the  bank 
was  well  known.  The  defendant  was  much  better  known  than  the 
bank.  I  think  nothing  passed  to  induce  the  buyer  to  believe  it  was 
different  from  other  notes.  I  don't  think  I  saw  any  other  such  notes 
in  market." 

On  his  cross-examination  by  the  defendant,  he  said, 

"  The  defendant  was  out  of  town.  I  had  no  communication  with 
the  defendant  before  the  note  was  sold.  I  sold  the  note  for  Stryker 
*°2Q-|  *and  received  the  brokerage.  I  did  not  purchase  it.  I  can't 
-*  recollect  what  Stryker  said  when  he  handed  me  the  note  for 
sale.  I  can't  tell  if  the  bank  was  in  good  credit  when  the  note  was 
put  in  my  hand.  I  don't  think  I  should  have  bought  the  note  my- 
self. If  I  believed  it  to  be  a  genuine  note  of  the  bank  and  endorsed, 
I  would  have  offered  it  for  sale.  I  think  the  bank  notes  of  the  bank 
were  circulating  at  New  York.  Stryker  spoke  of  his  (Stryker) 
endorsing  it  Stryker  &  Co.,  but  I  said  it  was  good  enough  with  the 
defendant's  endorsement  on  it." 

Andrew  Curcier.  "  I  got  the  note  for  Mr.  Frevall,  of  Mr. 
Tilford.  I  met  Tilford  in  the  street,  and  told  him  I  had  occasion  to 
lay  out  a  few  thousand  dollars  for  a  friend ;  that  the  interest  was 
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not  an  object,  and  that  I  would  take  it  as  low  as  it  was  going  in  mar" 
ket;  but  the  security  must  be  first  chop.  He  came  to  my  counting- 
house  the  same  or  next  day,  and  told  me  that  he  had  something  that 
would  suit  me.  Then  he  showed  me  that  note.  I  said,  what  is  it 
— a  bank  note?  I  have  never  seen  anything  of  the  kind  before. 
Said  he,  'look  to  the  back  of  the  note;'  to  the  endorser  he  meant. 
I  did  look.  I  told  him  I  had  heard  of  the  defendant,  but  did  not 
know  him  well  enough  to  take  him  without  inquiry.  He  referred 
me  to  some  gentlemen  in  the  ironware  business  in  Market  Street ; 
Mr.  Handy  and  some  others.  I  went  to  him  and  to  others.  I  went 
to  the  banks,  too,  to  inquire  after  him.  They  told  me  the  defend- 
ant was  good  enough  for  the  money.  Tilford  called  again,  by  ap- 
pointment, the  same  day,  or  next  day,  and  renewed  all  he  had  said 
about  the  defendant.  That  he  was  rich  and  had  plenty  of  property, 
and  that  the  note  was  as  good  as  anything  I  could  get.  Nobody 
knew  anything  of  the  bank ;  its  paper  was  selling  at  a  discount. 
I  believe  four  thousand  eight  hundred  and  fifty  dollars  were  paid  for 
the  note.  It  had  about  four  months  to  run  then." 

In  the  course  of  the  trial,  the  plaintiff's  counsel  applied  for  leave 
to  file  a  new  count  in  which  the  averment  that  the  instrument  was 
under  seal  was  omitted.  This  was  objected  to  by  the  defendant's 
counsel,  but  admitted  by  the  court. 

The  foregoing  testimony  having  been  given,  the  learned  judge 
ordered  a  nonsuit  to  be  entered,  being  of  opinion  that  the  evidence 
was  not  sufficient  in  law  to  maintain  the  action. 

An  application  was  made  to  the  court  in  bane  to  take  off  the  non- 
suit, but  the  motion  was  denied;  and  on  the  17th  of  March  1839, 
judgment  was  entered  on  the  verdict. 

The  plaintiff  then  obtained  this  writ  of  error,  and  filed  the  fol- 
lowing exceptions. 

The  judge  below  erred  in  nonsuiting  the  plaintiff,  the  evidence 
*given  by  the  plaintiff  being  such  as  was  in  law  sufficient  to  r*ooA 
maintain  the  action. 

2.  The  judge  below  erred  in  nonsuiting  the  plaintiff,  because. 

1.  The  note  was  not  proved  to  be  a  sealed  note. 

2.  The  question  of  the  seal  was  a  fact  for  the  jury. 

3.  The  charter  of  the  bank  forbade  them  to  deal  or  trade  ex- 
cept in  notes. 

4.  The  defendant  passed  the  paper  as  a  note. 

5.  The  evidence  showed  fraud  on  the  part  of  the  defendant  in 
passing  the  note. 

6.  The  evidence  sustained  the  common  counts,  if  not  the  counts 
on  the  note. 

7.  The  endorsement  by  the  defendant  was  a  new  contract  with 
the  plaintiff,  and  in  some  sort  independent  of  the  face  of 
the  note 

5  WHARTON — 21 
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3.  The  judge  rejected  the  evidence  offered  by  the  plaintiff,  that 
other  notes  of  the  same  kind,  similarly  drawn  and  endorsed,  were 
put  into  the  hands  of  John  B.  Stryker,  by  the  defendant,  for  sale  in 
the  market,  at  the  same  period  of  time  when  the  defendant  passed 
the  note  to  the  plaintiff. 

Mr.  0.  Ingersoll,  for  the  plaintiff  in  error  argued — 

1st.  That  the  defendant  was  liable  as  indorser  upon  this  instru- 
ment ;  because,  for  all  that  appeared,  this  was  a  common  negoti- 
able promissory  note,  there  having  been  no  evidence  given  of  any 
seal;  and  that  it  was  a  question  for  the  jury,  whether  this  was  a 
specialty  or  not. 

2d.  That  at  all  events  the  defendant  was  liable  to  refund  the 
money  which  the  plaintiff  had  paid  ;  because  the  language  and  acts 
of  his  agent,  Stryker,  amounted  to  a  warranty  of  this  being  an 
ordinary  negotiable  note ;  and  that  there  was  in  the  evidence  given 
enough  to  go  to  the  jury  on  a  question  of  fraud. 

He  cited  the  following  cases  :  Taylor  v.  Glaser,  2  S.  &  R.  502  ; 
Austin  v.  Whitelock,  1  Munf.  487 ;  Leazure  v.  Hillegas,  7  S.  & 
R.  318 ;  Berks  and  Dauphin  Turnpike  Co.  v.  Myers,  6  Id.  15 ; 
Long  v.  Ramsey,  1  Id.  73 ;  Bize  v.  Dickinson,  1  Term  Rep.  286 ; 
Brisbane  v.  Dacres,  5  Taunt.  144 ;  1  E.  C.  L.  R.  49,  50 ;  Newsome 
v.  Graham,  10  Barn.  &  Cress.  234 ;  21  E.  C.  L.  R.  63 :  Milner 
v.  Duncan,  6  Barn.  &  Cress.  671 ;  13  E.  C.  L.  R.  294;  Haven  v. 
Foster,  9  Pick.  112;  Elliotts  Swartwout,  10  Pet.  137;  Borrekins 
v.  Bevan,  3  Rawle  43;  Jones  v.  Ryde,  5  Taunt.  488;  1  E.  C.  L. 
R.  166 ;  Courcier  v.  Ritter,  4  Wash.  C.  C.  Rep.  551  ;  Lucas  v. 
Groning,  7  Taunt.  164 ;  2  E.  C.  L.  R.  61.  He  also  referred  to 
Chitty  on  Bills  163  ;  Story  on  Agency  96. 

*Mr.  Chester,  contra,  cited  January  v.  Goodman,  1  Dall. 
228 ;  Folwell  v.  Beaver,  13  S.  &  R.  311 ;  Clark  v.  Farmers' 
Co.,  15  Wend.  256;  Kennedy  v.  Carpenter,  2  Whart.  344;  Story's 
Conflict  of  Laws  251. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  clear  that  recourse  to  the  defendant,  can- 
not be  had  on  his  endorsement.  Bearing  the  corporate  seal  of 
the  bank  on  its  face,  though  framed  in  other  respects  as  a  promis- 
sory note,  the  instrument  is  a  specialty ;  and  no  obligation  arose 
from  the  endorsement  of  it  either  by  the  statute  or  the  custom  of 
merchants.  But  under  the  circumstances  of  the  transfer,  may  not 
the  money  paid  for  it  be  recovered  back  on  the  money  counts  ? 

The  defendant  must  abide  by  the  representation  of  the  broker 
who  represented  him.  The  note,  as  it  is  called,  with  the  defend- 
ant's endorsement  of  it,  was  handed  by  him  to  his  partner  to  raise 
money  on  it  on  the  best  terms  that  could  be  had ;  and  there  was 
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consequently  no  limitation  of  his  authority.  The  partner  put  it 
into  the  hands  of  his  broker,  without  instructing  him  that  there 
was  to  be  no  recourse  to  the  defendant,  and  without  restriction  as 
to  conditions.  Thus  the  broker  became  the  defendant's  general 
agent  to  dispose  of  the  particular  security ;  and  nothing  is  better 
established  than  that,  even  in  the  absence  of  express  restriction, 
the  defendant  would  have  been  bound  by  an  express  guaranty,  had 
the  broker  entered  into  one.  In  Fenn  v.  Harrison,  4  Term  Hep. 
177 ;  it  was  settled  that  the  guarantee  of  an  agent  employed  by 
endorsees  of  a  bill  to  get  it  discounted,  binds  the  employers  to 
refund  in  case  it  be  dishonored.  But  there  was  no  formal  guaranty ; 
and  as  the  law  of  warranty  arising  on  a  sale  of  chattels,  is  inappli- 
cable to  the  transfer  of  a  chose  in  action,  the  case  could  not  be  brought 
within  the  principle  of  those  modern  decisions,  even  did  we  approve 
of  them,  which  have,  in  England  and  some  of  the  American  states, 
turned  every  representation  into  a  warranty,  in  derogation  of  the 
actual  meaning  and  intent.  Still  if  this  note  was  purchased  under 
an  erroneous  impression  received  from  even  an  innocent  misrepre- 
sentation of  the  seller,  it  will  not  be  said  that  the  bargain  may  not 
be  treated  as  a  nullity,  and  the  price  be  recovered  back  as  so  much 
paid  without  consideration,  and  consequently  to  the  plaintiff's  use. 
It  is  an  elementary  principle  that  an  agreement  founded  in  a  false 
conception,  is  a  nullity  in  respect  to  the  party  who  misconceived, 
because  he  assented  to  it,  not  absolutely,  but  on  a  condition  not 
verified  by  the  event.  2  Powell  on  Contracts  196.  What  are  the 
facts  here?  Mr.  Curcier,  the  plaintiff's  agent  for  investment,  tells 
a  broker  of  whom  he  is  inquiring  for  an  eligible  fund,  that  the 
rate  of  interest  is  a  secondary  consideration  but  that  the  security 
must,  in  his  own  phrase,  be  first  chop ;  on  which  the  broker  pro- 
duces the  note  in  *question,  and  points  to  the  name  of  his  r*oq9 
principal  as  a  guaranty.  The  next  day  he  repeats  what  he  *• 
had  said,  and  adds  an  assurance  of  the  defendant's  sufficiency. 
Now  it  is  fallacious  to  say  that  any  part  of  this  was  not  within  the 
scope  of  his  authority.  If  the  defendant  did  not  intend  that  the 
note  should  be  negotiated  on  the  responsibility  of  his  name,  why 
did  he  endorse  it  ?  To  hold  out  his  endorsement  as  a  bait,  know- 
ing the  paper  not  to  be  negotiable,  would  be  to  meditate  a  fraud 
which  would  make  short  work  with  any  bargain  made  on  the  faith 
of  it ;  and  the  most  favorable  construction  that  can  be  made  of  his 
conduct,  is  to  assume  that  he  actually  intended  to  incur  the  respon- 
sibility of  an  endorser.  The  presumption  is  that  every  man  who 
puts  his  name  on  paper  thrown  upon  the  market,  does  so  to  add  to 
its  credit;  and  the  defendant  either  meant  to  sell  on  the  faith  of  his 
endorsement,  or  he  intended  to  commit  a  fraud.  It  is  not  to  be 
doubted,  then,  that  in  the  apprehension  of  the  plaintiff's  agent,  the 
bargain  rested  on  an  assumption  of  the  defendant's  responsibility  j 
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and,  that  the  endorsement  failing,  the  bargain  goes  with  it.  It  is 
insisted,  however,  that  a  bargain  can  be  set  aside  only  for  a  miscon- 
ception of  fact,  and  not  of  law  with  which  every  one  is  bound  to  be 
acquainted.  That  position  is  disproved  by  Lansdown  v.  Lansdown, 
Mosely  364,  in  which  a  deed  executed  on  the  mistaken  advice  of 
a  school-master  in  regard  to  a  point  of  law,  was  set  aside  and  the 
party  ordered  to  convey.  This  principle  is  not  peculiar  to  equity  ; 
for  being  of  the  essence  of  every  contract,  it  is  equally  enforced  at 
law  whenever  the  court  can  look  at  the  consideration,  and  when  a 
chancellor  has  not  exclusive  jurisdiction.  How  the  cause  may 
appear  at  a  second  trial,  it  is  impossible  to  say ;  but  as  it  appears  in 
our  paper-book,  it  presents  no  obstacle  to  a  recovery.  It  has  been 
objected  that  the  money  was  paid  to  the  use  of  the  partners  for 
whom  it  was  raised ;  but  it  was  paid  to  the  defendant's  agent  in 
the  first  instance,  and,  by  consequence,  to  the  defendant  himself, 
with  whom  alone  the  plaintiff  stood  in  privity ;  and  his  subsequent 
advancement  of  it  to  the  firm,  cannot  discharge  his  obligation  to 
refund.  The  cause  is  therefore  sent  to  another  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  7  W.  &  S.  255;  1  Harris  151  ;  3  Id.  30 ;  10  Id.  27 ;  1 
Casey  90 ;  3  Id.  72,  416  ;  1  Grant  46. 

Cited  by  the  Court,  6  W.  &  S.  234;  10  Barr  31.  ||  Riddle  v.  Hall,  3  Out. 
123,  as  to  an  agreement  founded  in  a  false  conception  being  a  nullity  as  to 
the  person  who  misconceived.  ||  And  followed  3  W.  &  S.  412. 

See  also,  9  Watts  354  ;  8  W.  &  S.  361 ;  1  Harris  175. 
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Case  of  Noble  Street. 

CERTIORARI. 

Where  the  viewers  appointed  in  1835,  upon  a  petition  to  widen  a  street 
between  two  certain  termini,  reported  in  favor  of  a  width  of  fifty  feet,  which 
was  confirmed  by  the  Quarter  Sessions,  in  the  same  year,  and  in  1838  a 
report  of  a  jury  of  view  made  in  1831,  in  favor  of  opening  the  street  of  the 
width  of  forty  feet,  for  a  part  of  the  distance  between  the  same  termini,  was 
confirmed,  the  Supreme  Court,  on  certiorari,  quashed  the  proceedings. 

THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  for  the 
County  of  Philadelphia,  to  remove  the  record  of  the  proceedings 
in  that  court,  for  the  laying  out  and  widening  of  Noble  street,  in 
the  Northern  Liberties  of  the  City  of  Philadelphia. 

By  the  record  and  papers  returned  it  appeared,  that  the  follow- 
ing proceedings  were  had  in  the  court  below. 

I.  In  the  Case  of  Noble  street  from  New  Market  street  to  Oak 
street. 
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On  the  22d  of  September  1831,  a  petition  was  presented  to 
widen  the  street  forty  feet,  and  for  a  jury  of  view  ;  and  on  the  same 
day  a  jury  was  appointed. 

On  the  21st  of  November  1831,  the  report  of  the  jury  of  view 
was  made  in  favor  of  widening  the  street,  confirmed  nisi,  and 
exceptions  filed. 

On  the  6th  of  February  1832,  a  petition  was  presented  for  a 
review,  and  a  jury  appointed. 

On  the  29th  of  May  1832,  the  report  of  the  viewers  was  filed 
against  the  widening. 

On  the  3d  of  July  1832,  this  report  was  confirmed  nisi. 

On  the  30th  of  August  1832,  exceptions  to  the  report  of  the 
reviewers  were  filed. 

On  the  2d  of  February  1832,  these  last  exceptions  were  dis- 
missed. 

*And  on  the  3d  of  March  1838,  the  report  of  the  jury 
of  view  was  confirmed  absolutely,  and  the  street  ordered  to 
be  of  the  width  of  forty  feet. 

II.  In  the  Case  of  Noble  street  from  Front  to  Oak  street. 

On  the  6th  of  May  1835,  a  petition  was  presented  to  widen  the 
street  fifty  feet,  and  for  a  jury  of  view;  and  on  the  same  day  a 
jury  of  view  was  appointed. 

On  the  9th  of  June  1835,  the  report  of  the  jury  was  made 
in  favor  of  opening  of  that  width,  and  confirmed  absolutely  fifty 
feet  wide. 

III.  In  the  Case  of  Noble  street  from  New  Market  to  Front 
street. 

On  the  8th  of  May  1835,  a  petition  was  presented  to  widen  the 
street  forty  feet,  and  for  a  jury  of  view ;  who  were  accordingly 
appointed. 

On  the  1st  of  July  1835,  the  report  of  the  jury  of  view  was 
made  in  favor  of  widening,  and  exceptions  were  filed  thereto. 

On  the  7th  of  November  1835,  a  petition  was  presented  for 
review. 

On  the  3d  of  February  1838,  the  report  of  the  jury  of  view  was 
quashed. 

Noble  street  from  New  Market  street  to  Oak  street  includes 
the  part  of  the  street  which  runs  from  New  Market  to  Front 
street. 

On  the  removal  of  the  record  to  this  court,  the  following  excep 
tions  were  filed. 

1.  The  decree  of  the  court  below  appropriates   as  a   common 
street  a  part  of  the  public  landing. 

2.  The  court  below  decreed  that  part  of  the  street  which  on  another 
proceeding  had  been  finally  ordered  to  be  opened  of  the  width  of 
fifty  feet,  should  be  of  the  width  of  forty  feet. 
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3.  The  several  acts  of  assembly  under  which  the  proceedings 
commenced  were  repealed  before  the  final  decree  of  the  court. 

Mr.  Miles,  for  the  appellants,  in  support  of  the  first  exception, 
referred  to  the  acts  of  20th  February  1768,  4th  April  1796,  and 
16th  March  1819,  section  36,  and  cited  the  case  of  Spring  Garden 
v.  The  Northern  Liberties,  1  Whart.  25 ;  Commonwealth  v.  Alber- 
ger,  Id.  469,  486. 

2d.  He  contended,  that  the  court  had  110  power  to  order  the 
opening  of  a  street  of  the  width  of  forty  feet,  after  having  made 
an  order  that  the  street  should  be  of  the  width  of  fifty  feet.  Act 
of  3d  April  1809. 

3d.  That  the  act  of  1804  having  been  repealed  by  the  act  of 
1836,  the  court  had  no  power  to  make  any  order  in  the  premises. 
Road  *in  Hatfield  Township,  4  Yeates  302;  Bucks  County 
Road,  3  Whart.  107. 

Mr.  Newcomb,  contra. 

PER  CURIAM. — Though  it  was  said  in  the  Case  of  the  West 
Chester  Road,  2  Rawle  421,  that  viewers  may  carry  a  road  to  the 
point  designated  partly  over  the  bed  of  a  road  already  laid  out,1  yet 
different  considerations  are  presented  in  the  case  of  a  street. 
Neither  uncertainty  nor  collision  is  produced  by  the  partial  inter- 
ference of  public  highways ;  but  great  uncertainty  necessarily  arises 
from  laying  out  a  narrower  street  in  the  middle  of  a  broader  one, 
unless  the  broader  one  be  at  the  same  time  vacated.  Without  that, 
it  would  be  impossible  for  the  owners  of  the  adjoining  ground  to 
adjust  the  fronts  of  their  houses  to  the  proper  line,  or  to  know 
whether  they  might  exercise  any  other  acts  of  ownership  over  the 
excluded  space.  In  such  a  case,  every  thing  ought  to  be  express, 
and  nothing  left  to  intendment,  and  the  owners  therefore  ought 
explicitly  to  have  vacated  every  part  of  the  old  street  which  was 
not  included  in  the  new  one. 

Proceeding  on  the  petition  to  open  Noble  street  of  the 

width  of  forty  feet  from  New  Market  to  Oak  street, 

quashed. 

1  U  If  necessary  to  reach  the  point  of  termination  called  for  in  the  order. 
Reserve  Twp.  Road,  30  Smith  166 ;  s.  c.  1  W.  N.  C.  36. || 
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Powell  against  Sedgwick. 


IN    ERROR. 


Unless  exception  be  made  at  the  trial  to  the  admission  of  evidence,  this 
court  will  affirm  the  judgment  of  the  court  below,  although  the  evidence  be 
brought  up  with  a  bill  of  exceptions  to  the  charge  of  the  judge,  and  error  is 
assigned  in  respect  to  the  admission  of  the  evidence. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  of  assumpsit,  brought  by 
Roderick  Sedgwick  against  M.  S.  Powell,  upon  a  bill  of  exchange, 
drawn  by  the  defendant,  dated  Philadelphia,  the  19th  of  November 
1833,  at  three  months  after  date,  for  two  hundred  and  fifty  dollars, 
payable  to  his  own  order,  upon  A.  M.  Lampher,  of  Killingly,  Con- 
necticut, and  accepted  by  him. 

On  the  trial,  before  Stroud,  J.,  on  the  28th  of  February  1837, 
the  plaintiff,  after  proving  the  handwriting  of  the  defendant,  gave 
in  evidence,  without  exception  having  been  taken,  the  deposition  of 
Joseph  Lain,  a  notary  public,  of  the  city  of  New  York,  taken  under 
a  commission  issued  to  that  city,  who  deposed  as  follows : 

"  By  an  entry  made  in  the  protest  book  kept  by  me  at  that  time, 
it  appears,  that  on  the  said  22d  of  February,  A.  D.  1834,  I  mailed 
a  notice  of  protest  of  the  said  draft  for  M.  S.  Powell,  as  drawer 
and  endorser,  directed  to  Philadelphia ;  and  I  have  no  doubt  such 
is  the  fact.  The  notice  must  have  contained  a  description  of  the 
draft,  the  amount  thereof,  an  allegation  that  it  had  been  protested 
for  non-payment,  and  that  the  holder  looked  to  M.  S.  Powell  for 
payment  thereof;  and  it  must  have  been  directed  to  M.  S.  Powell 
on  the  inside  thereof,  and  on  the  outside  thereof  it  must  have  been 
directed  to  M.  S.  Powell  at  Philadelphia."  The  witness  stated  that 
he  knew  of  nothing  else  material  to  the  plaintiff,  except  that  it  was 
his  uniform  practice,  while  holding  the  commission  of  notary,  to 
insert  on  the  *protest  of  every  draft,  bill,  or  note  protested  T^OOT 
by  him,  the  precise  facts  as  to  the  presentation  of  every  such  "• 
document,  and  the  answer  received  thereupon ;  and  he  can  there- 
fore aver  positively,  that  the  schedule  marked  A.  is  correct  as  to 
the  averment  respecting  the  presentation  and  protest  of  the  draft. 
It  was  also  his  uniform  practice  to  enter  in  his  protest  book  immedi- 
ately, a  memorandum  of  the  mode  in  which  notices  of  protest  of  any 
protested  draft,  bills  or  notes  were  served,  whether  by  mail,  person- 
ally, or  otherwise  ;  thatsuch  notices  were  on  a  printed  form,  and  con- 
tained a  description  of  the  note,  draft  or  bill,  an  allegation  that  it 
had  been  protested  for  non-payment,  and  that  the  holder  looked  to 
the  person  to  whom  the  notice  was  addressed  for  payment  thereof; 
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and  to  direct  such  notices  on  the  outside  and  inside ;  and  further, 
that  it  was  his  uniform  practice  to  forward  such  notice  as  was  re- 
quired for  the  security  of  the  holder,  and  to  hold  other  parties  lia- 
ble immediately  upon  the  protest ;  and  for  these  reasons  he  was 
confident  it  must  have  been  done  in  this  case." 

No  evidence  appears  to  have  been  offered  by  the  defendant. 
The  learned  judge  charged  as  follows  : 

"  The  only  point  made  by  the  defendant  is,  that  the  evidence  of 
the  notary  is  not  such  as  to  authorize  you  to  infer  that  notice  of  pro- 
test of  the  note  in  question  was  given  to  the  defendant.  I  do  not 
agree  to  this,  but  say  to  you,  that  if  you  are  satisfied  by  this  evi- 
dence, that  such  notice  was  given,  you  may  find  accordingly." 

A  bill  of  exceptions  was  taken  to  this  charge ;  and  a  verdict  hav- 
ing been  given  for  the  plaintiff,  a  writ  of  error  was  taken  by  the 
defendant,  and  the  following  errors  assigned. 

1.  The  court  below  erred  in  receiving  the  testimony  of  Joseph 
Lain,  a  witness  for  the  defendant  in  error,  to  prove  a  notice  of  pro- 
test of  the  draft  on  which  the  suit  was  brought,  by  referring  to  an 
entry  made  by  him  in  a  protest  book  kept  by  him  at  that  time. 

2.  The  court  below  erred  in  not  requiring  the  production  of  the 
protest  book  kept  by  the  notary,  and  from  which  he  gave  his  testi- 
mony. 

3.  The  court  erred  in  permitting  the  notary  to  speak  of  the 
contents  of  a  book  kept  by  him,   from  which  it  appeared,  as  he 
alleged  that  the  notice  of  the  non-payment  of  the  draft  was  given 
by  him  to  the  drawer. 

4.  The  court  erred  in  not  requiring  the  notary  to  produce  a  copy 
of  the  notice  which  he  alleged  must  have  been  given  by  him  of  the 
non-payment  of  the  draft. 

Mr.  Arundel,  for  the  plaintiff  in  error. 
*3381        *Mr.  Gerhard,  contra. 

PER  CURIAM. — Error  is  assigned  in  the  reception  of  evidence  to 
which  there  has  been  no  bill  of  exceptions.  The  bill  returned  with 
the  record  refers  expressly  and  exclusively  to  the  charge,  and  can 
by  no  construction  be  extended  to  the  evidence ;  if  there  was  error, 
therefore,  the  defendant  has  let  the  time  go  by  to  take  advantage 
of  it. 

Judgment  affirmed. 

Cited  by  Counsel,  7  Barr  127 ;  8  Harris  58. 
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Jarden  against  Davis. 

IN   ERROR. 

1.  In  an  action  by  an  endorsee  against  the  maker  of  a  note,  the  plaintiff  is 
not  bound  to  show  what  consideration  he  gave  for  the  note,  although  notice 
has  been  given  to  him  to  prove  the  consideration,  unless  the  defendant  has 
given  evidence  tending  to  show  facts  which  oughl  to  exonerate  him  from 
payment,  except  as  against  a  bona  fide  holder  for  value. 

2.  The  payee  and  endorser  of  a  promissory  note  is  not  a  competent  witness 
in  an  action  by  the  endorsee  against  the  maker,  to  prove  that  the  plaintiff 
agreed  with  the  defendant  at  the  time  the  note  was  given  and  endorsed  to 
the  plaintiff,  that  if  the  defendant  would  sign  the  note,  the  plaintiff  would 
not  in  any  event  call  on  him  for  payment. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  as- 
sumpsit,  brought  by  Daniel  S.  Davis  against  John  Jarden. 

The  plaintiff  declared  as  endorsee  of  a  promissory  note  made 
by  the  defendant,  dated  the  19th  day  of  December  1836,  at  sixty 
days,  for  two  hundred  dollars,  payable  to  the  order  of  Daniel  Copple, 
and  by  him  endorsed  to  the  plaintiff.  The  declaration  contained 
also  the  common  money  counts,  &c.  The  defendant  pleaded  non 
assumpsit,  payment,  and  set-off,  with  leave,  &c. 

*Upon  the  trial,  before  Jones,  J.,  on  the  24th  of  January   |-*QOQ 
1839,  the   plaintiff  gave  in  evidence  the  promissory  note   ^ 
mentioned  in  his  declaration,  the  handwriting  being  admitted. 

The  defendant  gave  in  evidence  a  notice  to  the  plaintiff  dated 
May  29th  1837,  that  on  the  trial  of  this  case  the  plaintiff  would  be 
required  to  prove  what  consideration  he  gave  for  the  note  on  which 
the  suit  was  brought ;  and  insisted  that  the  consideration  must  be 
shown  before  the  defendant  could  be  called  on  for  his  defence. 

The  learned  judge  who  tried  the  cause  decided  that  the  plaintiff 
was  not  bound  to  show  a  consideration  until  the  defendant  had  given 
evidence  tending  to  show  facts  which  ought  to  exonerate  him  from 
payment,  except  as  against  a  bona  fide  holder  for  value.  To  which 
the  defendant  excepted.1 

The  defendant  then  called  Daniel  Copple,  who  stated  on  his  voir 
dire,  that  he  was  the  payee  and  endorser  of  the  note.  The  defend- 
ant then  offered  to  prove  by  him,  that  the  plaintiff  agreed  with  the 
defendant,  that  if  he,  the  defendant,  would  sign  the  note,  he,  the 
plaintiff,  would  not  in  any  event  call  on  him  for  paymeut ;  and  that 
this  was  the  agreement  of  the  plaintiff  with  the  defendant  at  the 
time  the  note  was  given  and  endorsed  to  the  plaintiff. 

The  plaintiff's  counsel  objected,  and  the  witness  was  rejected  as 
incompetent.     The  defendant's  counsel  excepted. 
1  See  3  Whart.  283. 
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The  defendant's  counsel  then  offered  the  same  witness  to  prove 
the  following  facts  : — u  That  the  witness  borrowed  of  the  plaintiff 
one  hundred  and  thirty  four  dollars  in  1836  ;  and  when  it  became 
due,  at  the  request  of  the  plaintiff,  he  got  Mr.  Jarden,  the  defend- 
ant, to  give  a  promissory  note  for  two  hundred  dollars,  of  which 
the  one  now  in  suit  is  the  last  in  the  series  of  renewal ;  and  that 
the  plaintiff  agreed  with  the  defendant,  that  if  he  would  give  his 
name,  that  when  the  note  became  due,  he,  the  plaintiff,  would  pay 
it;  arid  that  the  note  was  drawn,  given  and  paid  by  the  plaintiff, 
and  that  another  note  was  given  on  the  same  conditions  for  two  hun- 
dred dollars;  at  the  maturity  of  which  another  was  drawn  in  the 
same  way,  and  on  the  same  conditions,  signed  by  the  defendant." 

In  connection  with'  that  testimony,  the  defendant  also  offered 
in  evidence  two  promissory  notes  of  the  series,  each  for  two  hun- 
dred dollars,  the  first  dated  October  15th  1836,  at  sixty  days, 
by  the  defendant  to  Daniel  Copple,  the  witness  endorsed  by  him 
and  by  the  plaintiff;  the  other  dated  February  9th  1836,  for  two 
hundred  dollars,  by  the  defendant,  to  the  witness,  and  endorsed  by 
the  witness. 

To  all  which  the  plaintiff's  counsel  objected,  and  the  court 
sustained  the  objection;  whereupon  the  defendant's  counsel  ex- 
cepted. 

*  34.01  *The  points  of  testimony  were  reserved  at  the  request  of 
-"  the  counsel ;  and  afterwards,  on  the  22d  day  of  March  1839, 
the  points  so  reserved  were  decided  by  the  court  in  bane,  in  favor 
of  the  plaintiff.  And  thereupon  the  counsel  for  the  defendant 
excepted  to  the  decision  and  opinion  of  the  court  in  bane ;  and 
removed  the  record  to  this  court. 

The  following  errors  were  assigned. 

1.  The  court  erred  in  deciding  that  the  plaintiff  was  not  bound 
to  show  the  consideration  of  the  note  on  which  suit  was  brought, 
until  the  defendant  had  given  evidence  tending  to  show  facts  which 
ought  to  exonerate  him  from  payment,  except  as  against  a  bona  fide 
holder  for  value. 

2.  The  court  erred  in  rejecting  the  evidence  of  Daniel  Copple, 
as  mentioned  in  the  second  bill  of  exceptions. 

3.  The  court  erred  in  rejecting  the  evidence  of  the  same  wit- 
ness, when  offered  a  second  time,  as  mentioned  in  the  third  bill 
of  exceptions. 

Mr.  Perkins,  for  the  plaintiff  in  error,  on  the  first  point  cited 
Delauny  v.  Mitchell,  1  Stark.  439  ;  2  E.  C.  L.  R.  462  ;  and  Spooner 
v.  Gardner,  R.  &  M.  68  ;  21  E.  C.  L.  R,  386. 

The  second  and  third  errors  assigned  are  the  important  ones. 
The  witness  was  offered  to  prove  a  substantive,  independent  agree- 
ment between  the  plaintiff  and  defendant,  in  relation  to  the  note, 
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and  was  rejected,  not  on  account  of  interest,  but  on  the  ground  of 
his  name  being  on  the  note.  Walton  v.  Shelly,  1  Term  Rep.  296, 
is  the  first  case  that  decided  that  a  witness,  otherwise  competent, 
must  be  excluded,  because  his  name  was  to  the  instrument,  and 
owes  its  authority,  not  to  the  correctness  of  the  decision,  but  to  the 
reputation  of  the  eminent  judge  by  whom  it  was  decided.  The 
rule  supposed  to  be  established  in  that  case  was  very  soon  restricted 
in  England  to  negotiable  instruments.  Bent  v.  Baker,  3  Term 
Rep.  36.  In  Jordain  v.  Lashbrook,  7  Id.  601,  decided  in  1798,  all 
the  cases  were  reviewed,  and  the  rule  laid  down  in  Walton  u. 
Shelly,  decided  not  to  be  law ;  and  it  has  never  obtained  in  Eng- 
land since.  Jones  v.  Brook,  4  Taunt.  464 ;  Reay  v.  Packwood,  7 
A.  &  E.  917  ;  34  E.  C.  L.  R.  258.  The  decision  in  Stille  v.  Lynch, 
2  Dall.  194,  was  made  at  Nisi  Prius,  and  on  the  authority  of  Walton 
v.  Shelly.  In  Pleasants  v.  Pemberton,  2  Dall.  196,  the  limitation 
laid  down  in  Bent  v.  Baker,  was  adopted,  restricting  the  rule  to 
negotiable  instruments ;  s.  c.  1  Yeates  202 ;  Baring  v.  Shippen,  2 
Bum.  165-8 ;  McFerran  v.  Powers,  1  S.  &  R.  102-7.  It  is  now  held 
to  apply  only  to  negotiable  instruments  *actually  negotiated  [*VA-\ 
in  the  usual  course  of  business.  Blagg  v.  Phoenix  Ins.  Co.,  8  *• 
Wash.  C.  C.  R.  5 ;  Baird  v.  Cochran,  4  S.  &  R.  399 ;  Hepburn  v. 
Cassel,  6  Id.  113;  Bank  of  Montgomery  v.  Walker,  9  Id.  236; 
Miller  v.  Henderson,  10  Id.  290;  Griffiths.  Reford,  1  Rawle  196 ; 
Gest  v.  Espy,  2  Watts  265-9;  O'Brien  v.  Davis,  6  Id.  498.  The 
note  in  this  case  was  in  the  hands  of  an  original  party  to  the  agree- 
ment, as  we  offered  to  prove  ;  and  acording  to  Powell  v.  Waters,  8 
Cowan  692,  705,  had  never  been  negotiated,  in  the  legal  sense  of 
the  term. 

Mr.  Hare,  contra. — The  rule  of  evidence,  by  which  the  testimony 
was  excluded  in  this  case,  is  too  well  established  to  be  now  shaken. 
The  case  of  Griffith  v.  Reford,  is  in  point,  and  conclusive.  The 
mischief  would  be  very  great  if  the  court  should  depart  from  the 
well  considered  practice.  There  is  nothing  peculiar  in  this  case. 
Bank  of  U.  States  v.  Dunn,  6  Pet.  56 ;  Hoare  v.  Graham,  3 
Camp.  56. 

PER  CURIAM. — With  the  immatetial  difference,  that  the  wit- 
ness is  the  payee,  instead  of  the  drawer,  the  case  before  us  is  pre- 
cisely that  of  Griffith  v.  Reford,  which  we  are  not  prepared  to  over- 
rule. In  O'Brien  v.  Davis,  the  action  was  brought  by  a  prior 
against  a  subsequent  endorser,  and  consequently  not  on  the  contract 
of  endorsement  at  all ;  and  the  judgment,  it  will  be  seen,  did  not 
involve  the  principle  of  Walton  v.  Shelly,  as  it  would  otherwise 
have  done :  that  case  is  therefore  not  a  precedent  for  the  present, 
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and  consistency  of  decision  requires  us  to  adhere  to  the  established 
rule. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  173 ;  4  W.  &  S.  289,  447  ;  3  Barr  384 ;  1  Har- 
ris 48  ;  2  Grant  45  ;  3  Wright  494  ;  6  Id.  478.  ||  2  W.  N.  C.  485. || 

Cited  by  the  Court,  3  W.  &  S.  558. 

See  also,  8  Watts  306 ;  9  Id.  144 ;  4  W.  &  S.  289 ;  3  Barr  58 ;  9  Id.  82, 
508  ;  8  Harris  471  ;  10  Id.  495  ;  3  Wright  279,  494  ;  6  Id.  478.  But  this 
rule  applies  only  to  those  whose  name  is  actually  on  the  paper,  9  Barr  334  ; 
5  Harris  83  ;  9  Casey  240  ;  1  Wright  498.  ||  Prior  to  act  1869,  a  party  to 
negotiable  paper,  negotiated  in  the  usual  course  of  business  before  maturity, 
was  incompetent  to  impeach  its  validity  by  testimony  as  to  a  taint  upon  it 
when  it  passed  through  his  hands.  But  by  that  act  all  witnesses  not  included 
in  the  proviso  thereto  are  competent.  State  Bank  v.  Rhoads,  8  Norris  353.  || 
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Lee  against  Parker. 

IN    ERROR. 

In  ejectmeut,  evidence  is  not  admissible  on  the  part  of  the  defendant,  of 
declarations  made  by  the  ancestor  of  the  plaintiffs,  that  he  had  parted  with 
the  ownership  to  a  third  person  for  a  price  paid,  and  that  he  had  surrendered 
the  possession  to  such  vendee  ;  if  the  defendant  shows  no  privity  or  connec- 
tion with  such  vendee. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Sarah  Ann  Parker  and  Charles  Collins  Parker,  by  their  next  friend 
Daniel  Parker,  brought  an  action  of  ejectment  against  William 
Lee,  to  recover  possession  of  two  contiguous  lots  of  ground  situate 
between  Market  and  Chestnut  and  Fourth  and  Fifth  streets  from 
Schuylkill,  in  the  city  of  Philadelphia. 

The  cause  came  on  for  trial  on  the  16th  of  March  1838,  before 
Jones,  J.,  when  the  plaintiffs  counsel  gave  in  evidence  a  patent 
from  the  Commonwealth  of  Pennsylvania  to  Zaccheus  Collins  in  fee, 
dated  the  12th  of  October  1786,  for  certain  lots  in  the  city  of  Phila- 
delphia including  the  premises  ;  and  produced  a  witness  who  testi- 
fied, that  Zaccheus  Collins,  who  died  on  the  12th  of  June  1831, 
had  one  child,  a  daughter,  who  was  married  to  Daniel  Parker,  and 
died  during  the  lifetime  of  her  father,  leaving  two  children  who  were 
living.  This  ejectment  was  brought  on  the  25th  of  June  1836. 

The  defendant's  counsel  then  produced  one  Elizabeth  Dalzell  as 
a  witness,  who  testified  as  follows  :  "  I  knew  Zaccheus  Collins  per- 
fectly well.  I  know  where  this  lot  is,  and  have  seen  it  repeatedly. 
The  defendant  has  now  and  has  had  possession  a  number  of  years, 
of  this  lot.  He  had  not  possession  at  my  father's  death.  My 
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father  *had  no  acquaintance  with  Mr.  Lee.  The  first  I  [-$040 
knew  of  the  defendant,  he  called  on  me  in  Spruce  street,  a  *• 
number  of  years  ago.  It  was  long  after  the  late  war.  The  defend- 
ant had  possession  ;  since  then  the  defendant  has  had  possession  of 
the  property.  Mr.  Collins  was  alive  then.  I  remember  my  father 
making  bricks  on  this  lot.  I  was  on  it  during  that  time  very  often. 
He  held  it  for  the  purpose  of  making  bricks  many  years.  My 
father  died  in  1812." 

The  defendant  then  called  William  Chase,  who  testified  as  follows: 
"  The  defendant  has  had  possession  of  these  lots,  to  my  knowledge, 
since  1811,  in  the  spring.  There  was  then  an  ice-house  there  belong- 
ing to  the  defendant.  It  was  not  new.  I  knew  Zaccheus  Collins 
in  1811.  I  was  at  his  house  in  Second  street,  in  this  city, 
then." 

The  defendant's  counsel  then  asked,  "  Did  you  hear  Zaccheus 
Collins  say  anything  of  the  defendant's  having  then,  or  theretofore 
having  had  possession  of  these  lots?"  The  plaintiff's  counsel 
objected  ;  and  the  judge  said,  "  I  will  admit  this  evidence  only  to 
show  adverse  possession  in  the  defendant."  The  witness  pro- 
ceeded. 

"  I  called  with  the  defendant  on  Zaccheus  Collins  in  1811.  I 
afterwards  took  a  memorandum  of  what  passed  between  them. 
Mr.  Lee  said  something  about  his  having  had  these  two  lots ;  sup- 
posed he  had  bought  these  two  lots  ;  and  Mr.  Lee  wanted  him  to 
give  him  some  writing  about  it.  Zaccheus  Collins  said,  he  had 
sold  them  long  ago,  and  was  paid  for  them  ;  said  he  had  sold  them 
to  Miller,  who  paid  him  in  bricks.  Zaccheus  Collins  said,  he  had 
nothing  now  to  do  with  them  ;  that  he  had  sold  them,  and  got  paid 
in  bricks ;  and  it  would  be  absurd  for  him  to  give  any  paper.  This 
was  in  1811 ;  in  February  1811." 

The  defendant's  counsel  then  required  the  witness  to  state  the 
whole  of  what  Collins  had  said ;  to  which  the  plaintiffs  counsel 
objected  ;  and  the  court  said,  that  as  the  witness  had  already 
answered  to  the  point  of  possession,  he  had  testified  to  all  that  the 
defendant  had  a  right  to  ask ;  but  that  the  adverse  party  might,  if 
they  chose  to  do  so,  call  for  the  whole  conversation.  The  defend- 
ant's counsel  then  offered  to  prove  by  the  same  witness,  that 
Zaccheus  Collins  said  he  had  sold  this  lot  to  Alexander  Miller,  who 
had  paid  him  for  it  in  bricks ;  and  taken  possession  and  held  it.  and 
dug  out  the  clay  to  make  bricks  of;  and  that  this  was  a  contin- 
uation of  the  same  conversation ;  which  testimony  the  defendant 
offered  for  the  purpose  of  proving  a  possession  by  the  defendant ; 
and  also  to  show  an  equitable  transfer  of  the  interest  to  Miller,  and 
that  Collins  continued  out  of  possession  till  his  death.  To  which 
testimony  offered  for  the  purpose  aforesaid,  the  plaintiffs  counsel 
objected.  Whereupon  the  court  decided,  that  the  testimony 
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*1 4.4.1  *could  no*  De  received  upon  the  point  of  possession,  because 
J  it  did  not  appear  that  the  defendant  claimed  under  Miller, 
cfr  took  his  possession  by  contract,  nor  for  the  other  purpose  men- 
tioned; because  it  was  an  offer  to  set  up  an  outstanding  equitable 
title  ;  to  which  decision  the  defendant  by  his  counsel  exeepted. 

The  witness  was  then  further  examined  by  the  defendant,  and 
testified  as  follows  :  "  Since  1811,  there  has  been  an  enlargement 
of  the  ice-house  by  the  defendant  on  these  lots :  there  was  a  fence 
round  it  then,  and  ever  since  the  defendant  has  had  possession 
since  1811."  Upon  being  cross-examined  by  the  plaintiff,  the 
witness  testified  as  follows  :  "  some  time  after  this  I  was  in  the 
defendant's  employ.  I  think  part  of  the  ice-house  there  now,  is 
where  the  one  was  that  was  burned  down,  the  lots  being  nearer 
to  Fourth  than  to  Fifth  street.  I  have  seen  them  often.  I  never 
measured  where  they  began,  or  where  the  defendant's  other  lots 
ended.  The  reason  I  know  where  it  is,  is  that  the  defendant 
told  me  then,  and  that  they  are  the  lots  where  clay  has  been  dug 
out,  and  I  saw  it.  I  think  there  was  a  fence  round  it  in  1811. 
I  made  a  memorandum  very  shortly  after  of  what  passed  between 
Zaccheus  Collins  and  the  defendant,  as  the  defendant  got  no 
satisfaction  on  what  he  went  for.  I  did  not  know  what  might 
be  the  result.  The  defendant  was  not  with  me  when  I  wrote  it 
down." 

Several  witnesses  were  examined  on  each  side  on  the  subject  of 
possession  by  the  defendant ;  after  which  the  learned  judge  charged 
the  jury  as  follows : 

"  The  plaintiffs  claim  title  to  a  tract  of  land,  consisting  of  two 
contiguous  lots,  No.  1974  and  1975,  situate  between  Market  and 
Chestnut  and  between  Fourth  and  Fifth  streets  from  Schuylkill. 
The  plaintiffs  claim  title  by  descent  from  Zaccheus  Collins,  de- 
ceased, who  derived  title  from  the  Commonwealth,  by  patent  dated 
the  12th  of  October  1786.  Mr.  Collins  had  but  one  child,  a 
daughter,  who  intermarried  with  Gen.  Daniel  Parker:  she  died 
during  the  lifetime  of  her  father,  leaving  only  two  children,  who 
are  the  plaintiffs.  At  the  decease,  therefore,  of  Mr.  Collins,  his 
title  to  the  4ots  in  question,  (if  he  died  seised  of  them),  descended 
to  the  plaintiffs,  as  his  next  heirs- at-law.  The  plaintiffs'  case, 
therefore,  is  very  simple  and  very  brief;  and  none  of  the  facts 
which  I  have  stated  are  disputed.  A  plaintiff  in  ejectment  mnst 
recover  upon  the  strength  of  his  own  title  ;  but  the  title  which  these 
plaintiffs  set  up  is  in  itself  apparently  complete  and  perfect.  The 
only  question,  therefore,  is  whether  the  defendant  has  shown  any 
thing  which  in  point  of  law  is  sufficient  to  defeat  it.  It  is  allowed 
to  a  defendant  in  ejectment  to  defeat  the  plaintiff  by  showing  (if 
he  can)  an  outstanding  title  in  a  third  person.  The  effect  of  such 
evidence  is  not  that  the  defendant  has  the  right  to  retain  the 
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possession,  but  that  the  plaintiff  has  no  right  to  recover  *it. 
The  possessor  of  land,  though  he  have  no  title  whatever, 
cannot  be  dispossessed  by  another  who  has  no  right.  But  an  out- 
standing title  must  be  something  more  than  a  mere  equitable 
interest,  which  might  avail  to  protect  the  possession  of  the  owner 
of  it,  if  he  were  in  the  possession,  or  enable  him  to  gain  the 
possession,  against  the  legal  title.  For  want  of  a  court  of  chan- 
cery, the  action  of  ejectment  has  long  been  used  in  this  state,  to 
enforce  equitable  interests  against  the  holder  of  the  legal  estate. 
This  was  necessary  to  prevent  a  failure  of  justice.  But  it  is  not 
necessary  to  the  administration  of  justice,  that  the  possessor  of 
land  by  wrong,  or  without  right,  should  be  at  liberty  to  protect  his 
possession,  by  showing  that  a  third  person  had  an  equitable  right 
to  the  land.  Prima  facie  the  holder  of  the  legal  title,  has  the 
right  to  the  possession  ;  a  man  who  claims  against  it  on  the  ground 
of  equity,  must  show  it ;  the  equity  may  arise  from  a  multitude  of 
circumstances,  varying  in  every  case,  and  almost  indefinitely ; 
depending  upon  time,  place,  notice,  the  silence  of  the  plaintiff,  and 
many  other  minute  facts.  It  is  a  thing  personal  to  the  person  who 
sets  it  up,  and  those  who  claim  under  him,  and  cannot  be  set  up 
by  a  stranger.  To  allow  such  a  defence  would  compel  the  courts 
to  inquire  into,  and  nicely  adjust  the  equities  subsisting  between 
the  plaintiff  and  a  third  person  for  the  benefit  of  the  possession  of 
a  trespasser  or  intruder.  The  courts  do  not  sit  for  such  a  purpose. 
It  is  their  duty  to  undertake  such  investigations  where  the  interests 
of  justice  require  it ;  and  if  this  defendant  had  set  up  an  equitable 
title  in  himself,  it  would  be  our  duty  to  inquire  into  it,  and  if  we 
found  it  good,  to  give  him  the  benefit  of  it.  I  have  made  these 
remarks,  because  something  has  been  said  by  the  counsel  of  an 
outstanding  equitable  title.  There  is  no  evidence  before  you, 
whatever,  of  any  outstanding  title,  which  can  in  the  least  degree 
protect  the  defendant's  possession ;  nor  is  there  any  evidence 
before  you  that  he  has  an  equitable  title  vested  in  himself.  The 
only  point  of  fact  in  the  cause  about  which  you  are  to  inquire  is, 
whether  the  defendant  has  been  in  possession  of  this  land  for 
twenty-one  years  before  this  suit  was  brought,  adversely  to  the 
plaintiff.  This  is  a  question  of  fact  for  your  inquiry.  I  am  to  tell 
you  what  an  adverse  possession  is,  and  you  are  to  say  whether  the 
defendant  has  had  such  a  possession.  An  adverse  possession  must 
be  an  actual  occupancy.  A  wrongdoer  can  have  no  constructive 
possession.  The  law  will  not  consider  anything  to  be  possession, 
in  favor  of  a  wrongdoer — but  possession  in  fact;  because  to 
construe  that  to  be  possession,  which  in  point  of  fact  is  not  so, 
would  be  to  favor  a  wrongdoer.  An  adverse  possession  must  be 
exclusive  of  all  others.  It  must  be  continued ;  for  if  a  wrongdoer 
abandon  the  possession  for  a  time,  though  he  should  afterwards 
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resume  it,  be  cannot  tack  together  the  two  periods  of  his  occupancy ; 
because  during  the  interval  the  possession  and  the  right  of  entry 
would  devolve  upon  the  owner  of  the  legal  title,  and  the  statute  of 
*S461  limitati°ns  would  begin  *to  run  only  from  the  commencement 
••  of  his  last  occupancy.  He  must  mark  his  pretensions  and 
his  possession  distinctly,  so  that  it  may  be  open  and  notorious  ;  and 
his  acts  will  be  construed  strictly.  When  land  is  actually  occupied, 
by  being  covered  with  a  building,  the  occupation,  so  far  as  the 
building  extends,  is  certainly  actual,  open  and  distinct.  But 
where  the  whole  of  a  lot  of  land  is  not  so  occupied,  then  we  must 
look  for  some  other  mark  by  which  an  actual  possession  of  the 
residue  is  shown.  Occupation  by  inclosure  of  the  residue  would 
be  actual,  but  the  inclosure  must  be  kept  up.  I  do  not  mean  that 
if  the  fence  be  blown  down,  or  a  panel  of  it  stolen,  this  would 
destroy  the  continuance  of  occupancy ;  if  the  fence  should  be 
repaired  or  replaced  as  soon  as  it  naturally  would  be  by  a  man 
being  actually  on  the  ground,  to  whom  the  fence  would  be  necessary 
or  convenient  for  his  protection,  it  would  be  a  sufficient  continuity 
of  possession  by  inclosure. 

The  rule  is  sometimes  expressed  thus :  The  possession  must  be  an 
actual,  continued,  visible,  notorious,  distinct  and  hostile  possession. 
The  actual  and  continual  use  of  land,  in  the  way  or  for  the  purpose 
of  a  business,  would  be  actual  possession.  Take  the  case  put  by  the 
defendant's  counsel,  of  a  livery  stable  built  back  from  the  line,  and 
a  large  area  in  front  be  used  for  keeping  his  carriages,  grooming  his 
horses,  &c. ;  that  would  be  actual  possession.  But  this  case  sup- 
poses that  the  extent  of  the  occupation  is  defined  and  distinct  The 
possession  must  also  be  hostile,  as  it  is  sometimes  called,  that  is,  it 
must  be  in  opposition  to  the  claims  of  others.  For  example,  a  man 
who  possesses  land  under  a  claim  of  pretence  of  right,  holds  ad- 
versely; it  is  not  necessary  that  he  should  really  have  a  right;  if 
he  claims  to  have  a  right,  he  holds  adversely  to  the  man  who  really 
has  the  right ;  on  the  other  hand,  a  man  who  claims  to  hold  as  a 
tenant  of  another,  or  by  his  license  or  permission,  does  not  hold 
adversely  to,  but  under  the  person  whose  right  he  recognises. 
These  observations  are  sufficient  to  explain  the  nature  of  an  adverse 
possession.  I  will  add  a  few  words  upon  the  nature  of  this  defence. 
It  is  a  perfectly  lawful  one,  and  if  the  fact  be  made  out,  we  are  as 
much  bound  by  law  to  give  it  effect,  as  though  it  were  a  title  by  deed. 
The  statute  under  which  this  defence  is  made,  is  a  beneficial  one. 
Statutes  of  limitations  have  existed  in  England  from  a  very  early 
period.  That  from  which  our  act  is  copied  waw  made  more  than 
two  hundred  years  ago.  Our  act  of  limitations  is  as  old  almost  as 
the  commonwealth.  We  have  no  discretion  to  say  whether  we  will 
or  will  not  regard  it.  If  the  fact  of  an  adverse  possession,  such  as 
I  have  described,  has  been  satisfactorily  proven,  the  plaintiff  is  not 
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entitled  to  your  verdict.  If  the  fact  has  not  been  proven,  then  he 
is  entitled  to  your  verdict.  I  will  now  call  your  attention  to  the 
arguments  of  counsel  and  the  evidence ;  and  I  shall  begin  with  the 
defendant.  The  defendant  relies,  1st,  upon  the  confessions  or  de- 
clarations of  Mr.  Zaccheus  Collins;  2d,  upon  the  non-  r*q47 
*payment  of  taxes  by  him;  3d,  upon  the  testimony  of  wit-  ' 
nesses  directly  to  the  fact  of  possession.  The  suit  was  commenced 
on  the  25th  of  June  1836.  Twenty-one  years  computed  back  from 
that  date  would  bring  it  to  the  25th  of  June  1815.  The  defendant 
contends  that  his  possession  commenced  long  before  that  time,  and 
has  been  actual,  and  continued  and  adverse,  from  its  commencement 
to  the  present  time.  The  first  witness  relied  on  is  William  Chase, 
who  says  he  called  with  Mr.  Lee  upon  Mr.  Collins,  in  February 
1811  (here  the  judge  referred  to  the  testimony  of  the  witness,  and 
also  to  the  testimony  of  Elizabeth  Dalzell).  The  declarations  of 
Mr.  Collins  in  relation  to  his  possession,  and  the  possession  of  Mr. 
Lee,  are  certainly  evidence  against  the  plaintiff.  If  he  said  he  had 
sold  the  lot,  it  is  certainly  evidence  tending  to  show  that  any  person 
who  was  in  possession  did  not  hold  under  him.  If  he  declared  in 
1811,  that  he  had  not  possession,  that  he  had  sold  the  lot ;  and 
again  in  1818  or  1819,  repeated  the  same  thing  in  substance  to 
Mrs.  Dalzell ;  it  would  be  evidence  that  goes  to  show,  that  during 
the  interval  he  was  not  in  possession.  And  if  in  fact  Mr.  Lee 
held  possession  of  the  lots  during  that  interval,  it  would  go  to  show 
that  Mr.  Lee  did  not  hold  under  him.  But  these  declarations  were 
admitted  for  the  single  purpose  of  proving  possession  ;  they  are  no 
evidence  in  this  cause  of  anything  else ;  and  it  is  your  duty  to  con- 
fine the  testimony  to  that  point.  Mr.  Buchanan's  testimony  is  also 
relied  upon ;  and  also  Stephen  Borcus  (to  which  the  judge  ad- 
verted). Another  fact,  upon  which  the  defendant  relies,  is  the 
payment  of  taxes  by  him,  and  the  non-payment  by  Mr.  Collins. 
It  is  said  that  the  lots  were  never  assessed  to  Mr.  Collins,  nor  against 
his  heirs  until  1836.  It  is  said  also  that  Mr.  Lee  paid  the  taxes  since 
1817.  This  is  a  fact  which  you  will  take  into  consideration,  and 
give  to  it  such  weight  as  it  deserves.  The  mere  fact  that  Mr.  Lee 
has  paid  taxes  does  not  constitute  an  actual  possession ;  but  our 
courts  have  decided  that  it  is  a  fact  proper  to  be  submitted  to  the 
jury,  as  evidence  tending  to  prove  an  adverse  possession.  When 
connected  with  other  testimony  it  may  be  entitled  to  considerable 
weight,  and  in  some  cases  more  weight  than  in  others,  depending 
upon  the  nature  of  the  facts  with  which  it  is  combined." 

The  defendant's  counsel  excepted  to  this  charge. 

A  verdict  was  given  for  the  plaintiffs,  and  a  writ  of  error  taken 
by  the  defendant ;  and  on  the  return  of  the  record  the  following 
errors  were  assigned. 

1.  The  judge  erred  in  charging  the  jury  that  the  children  left 
5  WHARTON — 22 
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by  Parker's  wife  were  the  plaintiffs  below ;  there  having  been  no 
evidence  of  this  fact. 

2.  That  the  plaintiffs  below  were  not  barred  by  the  statute  of 
limitations. 

*^'   ^h^  there  was  not  sufficient  evidence  by  Lee  that 
Zaccheus  Collins  had  acknowledged  that  he  had  parted  with 
all  his  title  to  the  property  in  question. 

4.  And  also  in  charging  the  jury  that  the  defendant  had  no 
defence  except  that  of  adverse  possession,  which  he  had  not  made 
out. 

5.  And  also  in  charging  the  jury  that  adverse  possession  was  a 
question  of  law. 

6.  And  that  the  defendant  had  given  no  evidence  of  there  being 
an  outstanding  equitable  title  against  the  plaintiffs  below. 

7.  And   also  in  refusing  to  let  the  defendant  make  any  other 
defence  than  that  of  adverse  possession. 

Mr.  Brewster,  for  the  plaintiff  in  error  (having  abandoned  the 
first  error),  cited  in  support  of  the  remaining  points  the  following 
cases.  Roe  v.  Ferrars,  2  Bos.  &  Pul.  545  ;  Covert  u.  Irwin,  3  S. 
&  R.  283  ;  Woods  v.  Lane,  2  Id.  53  ;  Pederick  v.  Searle,  5  Id.  240  ; 
McCoy  v.  Dickinson  College,  Id.  254;  Hall  v.  Vandegrift,  3  Binn. 
374  ;  Munshower  v.  Patton,  10  S.  &  R.  334  ;  Kennedy  v.  Spear, 
3  Watts  97. 

Mr.  W.  Tilghman  and  Mr.  TilgJiman,  for  the  defendant  in  error, 
cited  Willink  v.  Miles,  1  Peters's  C.  C.  Rep.  429 ;  Jackson  v.  Har- 
den, 4  Johns.  202 ;  Borrow  v.  Kelley,  1  Dall.  144 ;  Pollard  v. 
Shaffer,  1  Dall.  214;  Murray  W.Williamson,  3  Binn.  135  ;  Greenleaf 
v.  Birth,  5  Pet.  302  ;  Jackson  v.  Hudson,  3  Johns.  275 ;  Foster  v. 
Joyce,  3  Wash.  C.  C.  Rep.  498 ;  Smith  v.  Burtis,  6  Johns.  217 ; 
James  v.  Gordon,  1  Wash.  C.  C.  Rep.  332  ;  Roe  v.  Harvey,  4 
Burr.  2484 ;  McDonald  v.  Campbell,  2  S.  &  R.  573. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  judge  refused  to  let  the  defendant  show  an 
outstanding  equity  derived  from  the  plaintiff's  ancestor  ;  and  this 
is  the  only  matter  in  which  the  allegations  contained  in  the  assign- 
ment of  errors,  are  sustained  by  the  record  in  point  of  fact.  By 
this  decision  the  defence  was  narrowed  to  the  statute  of  limitations. 

The  defendant  offered  to  prove  by  declarations  of  the  ances- 
tor, that  he  had  parted  with  the  ownership  for  a  price  paid,  and 
that  he  had  surrendered  the  possession — facts  sufficient  to  take 
such  a  case  out  of  the  statute  of  frauds  in  favor  of  the  vendee, 
and  susceptible  of  proof  by  the  admissions  of  the  party,  when 
competent  in  other  respects.  But  the  principle  that  a  plaintiff  in 
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ejectment  can  recover  only  by  the  strength  of  his  own  title  and  not 
by  the  weakness  of  the  antagonist  one,  must  be  taken  with  a  grain 
of  allowance  in  regard   *to  equities  betwixt  parties  who  r*oia 
stand   in   privity   to   each   other.      That  an   equity   alien   •• 
and    adverse  to    the   plaintiff's    real    estate  may  be  thus  set  up, 
I  have  no  disposition  to  deny  ;    but  that  an  equity  which   may  be 
waived  or  abandoned,  and  which  is  matter  of  arrangement  betwixt 
the  owner  of  it,  and  the  owner  of  the  legal  estate,  may  be  used  by 
one  who  stands  in  no  privity  with  the  equitable  owner,  is  what  I  do 
not  admit.    In  New  York  an  equitable  title  cannot  be  used  in  a  court 
of  law,  either  for  attack  or  defence  ;   but  it  has  been  held  by  the 
Supreme  Court  of  that  state  in  Jackson  v.  Todd,  6  Johns.  267, 
that  the  infancy  of  a  grantor  cannot  be  set  up  by  a  mere  intruder, 
as  a  defence  to  an  ejectment  by  the  grantee,  because  the  deed  is 
only  voidable ;  and  that  as  the  infant  may  not  choose  to  avoid  it, 
the  intruder  shall  not.     Yet  the  intruder  proposed  no  more  than  to 
show  an  outstanding  title  in  a  third  person ;    and  the  ground  on 
which  he  was  prevented — that  he  had  no  concern  with  the  matter 
— is  equally  to  be  found  in  the  case  before  us.    The  evidence  would 
have  shown  no  more  than  an  equity  in  the  heirs  of  Miller ;  and  it 
lay  with  them  to  enforce  it — not  with  the  defendant,  who  showed 
neither  privity  nor  connection  with  them.     As  their  title,  resting 
as  it  does  principally  on  their  own  testimony,  might  be  less  easily 
enforced  against  the  plaintiffs,  than  against  the  defendant,  having 
successfully  asserted  it  in  a  court  of  record,  they  are  doubtless 
desirous  that  the  defence  may  prevail ;  but  he  does  not  claim  under 
them  ;  nor  would  they  perhaps  be  willing  to  convey  to  him.     I 
mean  not  to  say  whether  they  have  such  an  interest  as  to  disqual- 
ify them  ;  but  they  certainly  have  an  interest  to  create  a  bias  :  yet 
the  appearance  of  Mrs.  Dalzell,  as  a  witness  for  the  defendant, 
does  not  serve  to  connect  him  with  her  title,  or  put  him  in  an  atti- 
tude to  insist  on  her  rights.     Till  a  vendor  has  executed  the  con- 
veyance, he  is  a  trustee  for  the  vendee  ;  and  it  is  entirely  clear  that 
an  intruder  cannot  set  up  the  existence  of  a  trust  against  an  eject- 
ment founded  on  the  legal  title.     In  Pennsylvania,  land  adversely 
held,  may   be  sold,   subject  to  a  covenant  to  put  the  vendee  in 
possession  ;  and  it  would  place  the  vendor  in   an   awkward  posi- 
tion, did  his  agreement,  ipso  facto,  disable  him  from  performing 
it.     A   vendee   wishing   to   get  rid  of  his  bargain,  could  always 
effect  his  purpose  by  making  common  cause  with  the  occupant, 
though  his  conduct  would  be  as  bad  as  that  of  a  tenant  who  sur- 
renders the  possession  to  an  adverse  claimant.     It  is  not  enough 
to  say  that  such  a  case  might  be  an  exception  by  reason  of  its 
circumstances.     When    the    plaintiffs   title   is  perfect  as    a  legal 
one,  and  where  there  is  nothing  but  an  outstanding  equity  which 
is  necessarily  subordinate  to  it,  there  is  no  occasion  for  a  rule  to 
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give  rise  to  such  an  exception.  Certainly  an  intruder  could  not 
go  into  chancery  to  enforce  an  equity  against  the  trustee  without 
having  a  spark  of  interest  in  it ;  and  why  should  he  be  suffered 
to  do  so  at  law  ?  Though  we  admit  an  equitable  title  to  be  a  legal 
*ocni  ground  of  action  and  sometimes  of  *defence,  the  decisions 
-•  in  our  own  court  say  he  shall  not.  In  Coxe  v.  Blanden,  1 
Watts  533,  it  was  said  that  a  court  of  law  meddles  with  the  rela- 
tion of  trustee  and  cestui  que  trust,  at  the  instance  of  no  man  ; 
and  the  same  thing  was  predicated  in  Bayard  v.  Colfax,  Coxe's 
Digest  272,  by  the  Circuit  Court  of  the  United  States  for  the 
district  of  New  Jersey.  But  the  very  point  in  controversy  was 
settled  in  Hunt  v.  Crawford,  3  P.  &  W.  426 ;  and  it  is  now  to  be 
considered  not  to  be  shaken.  For  the  rest,  the  nature  of  an  adverse 
possession,  was  accurately  stated,  and  the  defence  on  the  statute  of 
limitation  fairly  left  to  the  jury  on  the  evidence  ;  so  that  if  there 
was  error  at  the  trial,  it  was  committed  by  that  branch  of  the 
tribunal  whose  conclusions  are  not  subject  to  our  revision. 

Judgment  affirmed. ' 

Cited  by  Counsel,  6  W.  &.  S.  240  ;  4  Barr  416. 

Cited  by  the  Court  below,  4  Casey  119. 

Cited  by  the  Court,  8  Watts  522. 

See  also,  10  Watts  470  ;  1  Barr  491  ;  4  Id.  230  ;  11  P.  F.  Smith  165. 


{PHILADELPHIA,  FEBRUARY  24, 1840.] 

Fromberger  against  Greiner. 


IN   ERROR. 


J.  F.  died  intestate,  in  1806,  leaving  real  and  personal  property,  and  sev- 
eral children,  one  of  whom,  G.  F.,  died  intestate  in  1807,  leaving  one  child, 
who  afterwards  became  administrator  of  the  goods,  &c.,  of  his  father.  In 
1810,  the  real  estate  of  J.  F.  was  sold,  in  pursuance  of  proceedings  in  the 
Orphans'  Court  for  a  partition,  &c. ;  and  the  purchase-money  was  received 
by  the  administrators  of  J.  F.,  who  retained  G.  F.'s  share.  Held,  that  the 
administrator  of  G.  F.  could  not  maintain  an  action  to  recover  the  amount 
of  G.  F.'s  share  of  this  purchase-money. 

WRIT  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  to  remove  the  record  of  an  action  on  the  case, 
brought  by  John  Fromberger,  administrator  de  bonis  non  of 
George  Fromberger,  deceased,  against  John  Greiner  and  Jacob 
Chrystler,  administrators  of  the  goods,  &c.,  of  John  Fromberger, 
deceased. 

The  declaration  was  in  assumpsit,  and  contained  six  counts ; 
two  on  promises  to  George  Fromberger,  deceased,  viz.,  for  money 
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had  *and  received,   and    upon    an   account   stated ;    two   r*oc-i 
on  like  promises  to  Peter  Ridge,  administrator  of  George   ^ 
Fromberger ;  and  two  on  like  promises  to  the  plaintiff',  as  admin- 
istrator de  bonis  non,  &c.      The  pleas  were  non   assumpsit  and 
payment. 

John  Greiner  and  Jacob  Chrystler  both  died  after  the  commence- 
ment of  the  action,  and  before  the  trial,  and  the  executor  of 
Chrystler,  the  survivor,  was  substituted. 

The  facts  upon  which  the  controversy  arose  were  principally  as 
follows  : 

John  Fromberger  died  intestate  in  1806,  leaving  some  personal 
property,  and  a  large  real  estate,  and  eight  children.  John  Greiner 
and  Jacob  Chrystler  were  appointed  his  administrators,  and  on, 
the  20th  of  March  1807,  obtained  an  order  of  court  to  sell  part  of 
his  real  estate  for  the  payment  of  his  debts.  This  sale  produced 
upwards  of  eleven  thousand  dollars. 

George  Fromberger,  one  of  his  sons,  died  intestate,  in  the  year 
1807,  indebted  in  a  small  amount,  leaving  a  widow  (who  afterwards 
died)  and  one  son,  the  plaintiff"  in  this  action.  No  division  of  the 
real  estate  of  John  Fromberger,  the  elder,  bad  taken  place  at  the 
time  of  the  death  of  his  son  George. 

On  the  17th  of  March  1810,  a  petition  was  presented  to  the 
Orphans'  Court  by  one  of  the  heirs  of  John  Fromberger,  praying 
for  an  inquest  of  valuation  and  partition  of  his  real  estate  ;  in  pur- 
suance of  which  the  whole  real  estate  was  sold  in  June  1810,  and 
produced  about  ninety-four  thousand  dollars,  of  which  the  share  of 
George  was  about  six  thousand  five  hundred  dollars.  This  sum 
was  received  by  the  administrators,  and  placed  out  by  them  on  bond 
and  mortgage  in  1810,  and  so  remained  until  1823,  when  the 
mortgage  was  paid  off,  and  the  money  went  into  the  hands  of 
Greiner,  who  soon  afterwards  became  insolvent. 

At  the  time  of  the  sale  of  the  real  estate,  one  Peter  Ridge  was 
the  administrator  of  George  Fromberger.  The  plaintiff  after- 
wards obtained  letters  of  administration  de  bonis  non.  No 
account  of  the  administration  of  this  estate  had  been  settled,  nor 
was  there  any  substantive  evidence  that  all  his  debts  had  been, 
paid. 

The  cause  came  on  for  trial  before  Jones,  J.,  on  the  22d  of  Jan- 
uary 1839,  when  after  stating  the  above  circumstances,  the  learned 
judge  charged  the  jury  in  substance  as  follows  : 

*'  From  this  statement  of  facts  it  appears,  that  the  sum  claimed 
in  this  action,  is  a  part  of  the  proceeds  of  the  real  estate  sold 
on  the  17th,  19th  and  23d  of  May  1810,  which  was  about 
two  years  after  the  death  of  George  Fromberger,  the  plaintiff's 
intestate.  It  is  indeed  *said  by  the  plaintiff,  that  the 
defendant  must  show,  that  no  part  of  the  proceeds  of  the 
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sale  for  payment  of  debts  made  in  1807,  enters  into  the  sum. 
And  if  the  fact  be,  that  the  sum,  or  any  part  of  it,  arose  from  sales 
made  by  the  administrators  of  John,  during  the  life  of  George,  the 
plaintiff  may  recover  so  much  as  administrator.  Those  sales  pro- 
duced eleven  thousand  five  hundred  and  sixty-six  dollars  and  seventy- 
five  cents.  They  were  carried  into  the  second  settlement,  which 
was  made  January  29th  1808,  and  the  balance  in  the  hands  of  the 
administrators  on  settlement,  was  only  four  thousand  and  thirty- 
three  dollars  and  seventy-three  cents,  and  there  were  then  outstand- 
ing debts  to  an  amount  more  than  sufficient  to  absorb  it.  In  the 
third  settlement,  payments  were  made  by  the  administrators  before 
the  sale  upon  petition,  sufficient  to  absorb  this  balance,  so  that  in 
point  of  fact,  the  whole  of  the  sum  in  controversy  must  have  come 
from  the  sales  of  real  estate  of  John,  made  after  the  death  of 
George.  This  appears  to  me  to  be  the  fact,  but  you  will  have  the 
accounts,  and  will  ascertain  for  yourselves  how  the  fact  is.  The 
first  question,  and  in  fact  the  only  question,  which  need  be  dis- 
cussed, in  this  case  is,  whether  the  plaintiff  or  administrator  can 
recover  the  share  which  arose  from  George  Fromberger's  purpart 
of  the  real  estate.  Upon  the  death  of  a  person  intestate,  the  law 
transmits  only  his  personal  estate,  to  his  administrator.  The  real 
estate  descends  to  his  heirs.  The  letters  of  administration  which 
contain  the  administrator's  authority  are  expressed  in  conformity 
with  this  state  of  the  law.  They  extend  to  "all  the  goods  and 
chattels,  and  credits  of  the  deceased  at  the  time  of  his  death." 
And  those  de  bonis  non  extend  to  "  all  the  goods  and  chattels,  and 
credits  of  the  deceased  at  the  time  of  his  death,  which  remained  to 
be  administered;"  that  is,  all  which  were  not  administered  by  the 
first  administration.  The  administration  bond  does  not  extend  to 
anything  but  the  goods,  chattels  and  credits  of  the  intestate.  Of 
course  the  administrator  can  never  claim  the  real  estate  of  the  intes- 
tate by  virtue  of  his  letters,  or  money  arising  or  accruing  out  of 
his  real  estate  subsequently  to  his  death.  It  follows  of  course,  that 
when  George  died,  so  much  of  his  share  in  the  real  estate  of  his 
father  John,  as  was  not  sold,  descended  to  his  heirs,  and  was  sub- 
ject to  the  claim  of  the  widow,  or  rather  her  rights  under  the 
intestate  laws.  And  the  heir  or  widow  of  George  had  a  right  to 
proceed  in  the  Orphans'  Court  to  compel  a  partition  or  valuation 
of  the  estate  of  John.  Such  being,  then,  the  manner  in  which  the 
rights  arising  out  of  George  Fromberger's  share  of  his  father's 
estate,  not  disposed  of  by  the  law,  it  follows  that  Mr.  John  From- 
berger, the  plaintiff,  cannot  as  administrator  receive  the  proceeds 
of  the  sale  in  the  proceedings  in  1810.  He  has  no  right  to  them 
as  administrator.  It  is  true  that  he  may  be  entitled  to  it  as  heir 
of  his  father  under  the  intestate  laws  ;  but  as  he  sues  in  the  char- 
acter of  administrator,  he  can  enforce  no  right  in  the  action 
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which    Peter  Ridge,  the  first  administrator  of  George,  could  not 
*enforce   if   he   were    the    plaintiff   in    the   action.       The    r*q-q 
decision   of  the   action   against   him   cannot  prejudice  his    *- 
right  as  the  heir  of  his  father.     He  may  still  sue  for  the  distribu- 
tive share.     And  if  he  shall  do  so,  then  it  will  be  necessary  for  the 
defendants  to  show  that  they  have  paid  it  according  to  law,  or  show 
some   other  defence  which  in  point  of  law  will  operate  to  their 
discharge.      Some    evidence   has   been   admitted  by  both   parties, 
without  objection,  which  would  be  much  more  proper  or  pertineat 
in  an  action  by  the  plaintiff  in  his  own  right.     And  some  testimony 
of  the  same    nature   has  been  rejected  upon  objection,  upon   the 
ground  that  if  the  plaintiff  is  entitled  as  administrator  to  recover, 
his  claim  cannot  be  defeated  by  the  fact  of  Eliza  Fromberger  or  his 
guardian  having  the  custody  of  his  person  and  estate.    But  enough 
appears  both  from   the  evidence  and   the  arguments  to  show  that 
some  nice  questions  of  law  would  arise  in  such  an  action  ;  but  upon 
this  it  is  not  necessary  to  express  an  opinion.     But  it  is  said  that  the 
administrator  is  the  only  person  who  is  entitled  to  sue  for  the  dis- 
tributive share,  and  that  their  rights  may  as  well  be  decided  in  this 
action    as  in  a  new  one.     It  is  sufficient  to  answer,  that  we  are 
bound  by  the  forms  of  law,  and  though  they  may  in  some  cases  be 
dispensed  with  without  injury,  yet  they  are  indispensable  to  the 
safe  administration  of  justice.      But  another  answer  is  this:  the 
court,  upon  the  trial  of  the  cause,  must  be  guided  by  the  forms  of 
the  action   and   the  pleadings  in  receiving  or  rejecting  evidence ; 
and  in  this  very  case   I  have  rejected  upon  the  plaintiffs  objec- 
tion, evidence    which,  though    improper    to    defeat   the   plaintiff's 
action  as   administrator,  would  nevertheless  be  proper  to   defeat 
an    action  brought   by    him  in  his  personal    rights.       It    would, 
therefore,  be  unjust  to  make  this  action  the  means  of  trying  the 
personal  rights  of  the  plaintiff,  because  he  has  taken  advantage 
of  his  representative  character  to  exclude  evidence  which   would 
be  pertinent  in  an  action  founded  on  his  personal  rights  to  the 
distributive  share.     Upon  the  whole  case,  therefore,   if  you  find 
that  George  Fromberger  died  before  the  real   estate  was  sold,  out 
of  which  the  money  demanded  arose,  the  plaintiff  cannot  recover 
in  this  action.     Such  was  the  opinion  of  the   District  Court  upon 
a  former  trial  of  this  cause.     I  should  feel  myself  bound  by  the 
decision  of  the  whole    court,    whatever    might    be  my  individual 
opinion.     A  new  trial  was  awarded,  to  give  the  plaintiff  an  oppor- 
tunity to  review  the  opinion  of  the  court,  if  he  thought  proper. 
I  do  not  wish  to  be  understood  as  intimating  any  opinion   against 
the  plaintiff  upon  his  right  to  recover  in  his  individual   right.     It 
certainly  would  be  very  hard  for  him  to  lose  his  patrimony  with- 
out any  default  of  his  own.     The   case   also  of  the   defendant's 
testator  is   said   to   be   a   hard  one,  as  his  counsel  say  that  his 
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co-administrator  had  the  whole  fund  and  died  insolvent.  But 
these  matters  can  be  fairly  and  fully  tried  in  another  action, 
though  they  cannot  lawfully  be  considered  and  decided  in  this 
action." 

*3541       *The   plaintiff's  counsel  excepted  to  this  charge;   and 
J  having   taken  a  writ  of  error,  filed  the  following   excep- 
tions. 

1.  That  the  court  below  erred  in  charging  the  jury,  that  Mr. 
John  Fromberger,  the  plaintiff,  cannot,  as  administrator,  receive 
the  proceeds  of  the  sale  under  proceedings  in  1810 ;  and  that  he 
had  no  right  to  them  as  administrator. 

2.  The  court  erred  in  instructing  the  jury  that  the  law  was  with 
the  defendant  as  to  the  form  of  action. 

Mr.  Hare  and  Mr.  Meredith,  for  the  plaintiff  in  error. — The 
defence  is  merely  formal  and  technical,  and  not  entitled  to  favor 
in  a  case  where  the  merits  are  not  denied  to  be  with  the  plaintiff. 
The  plaintiff  ought  to  recover  as  administrator,  because  in  Penn- 
sylvania the  administrator  is  both  by  practice  and  decisions  entitled 
to  take  the  proceeds  of  sale  of  the  real  estate  of  his  intestate. 
McClay  v.  Grider,  11  S.  &  R.  224 ;  Guier  v.  Kelly,  2  Binn.  294 ; 
Commonwealth  v.  Rham,  2  S.  &  R.  375.  And  all  such  proceeds 
are  held  to  be  personal.  Yohe  v.  Barnett,  1  Binn.  858 ;  Wishart 
v.  Downey,  15  S.  &  R.  77.  He  is  so  entitled  for  the  purpose  of 
paying  debts.  Lee  v.  Wright,  14  S.  &  R.  149 ;  Lee  v.  Gibbons, 
1  Rawle  105 ;  Eisenbise  v.  Eisenbise,  4  Watts  134 ;  Edwards  v. 
Hoopes,  2  Whart.  426.  Even  where  real  estate  has  not  been  sold 
by  a  judicial  sale,  the  administrator  has  been  held  entitled  to  take  the 
proceeds.  Hege  v.  Hege,  1  P.  &  W.  90 ;  Boggs  v.  Bard,  2  Rawle  103. 

The  right  of  action  is  in  the  heir  or  the  administrator,  one  or 
the  other.  If  the  heir  is  entitled,  the  creditors  of  his  father  must 
be  deprived  of  payment ;  for  the  land  is  discharged  of  their  liens  ; 
and  the  funds  in  the  hands  of  the  heir  cannot  be  sued  for,  as 
against  him,  or  touched  by  an  execution  issued  on  a  judgment 
obtained  against  the  administrator ;  not  to  speak  of  the  actual  and 
obvious  dangers  of  wasting  or  concealment  without  responsibility. 
To  say  that  be  is  entitled  after  debts  are  paid,  is  to  say  that  unless 
he  chooses  to  pay  the  debts,  the  fund  shall  be  locked  up,  or  that 
the  holders  will  always  be  equally  entitled,  and  obliged  to  wait  the 
termination  of  a  suit  against  him,  in  which  it  shall  be  proved  that 
there  are  no  debts,  before  he  can  pay.  It  is  further  to  be  put  upon 
the  heirs  to  prove  a  negative,  or  to  effect  what  must  often  be  an 
impossibility. 

The  administrator  is  entitled,  not  only  upon  the  view  of  the 
inconveniences  which  must  attend  upon  vesting  the  right  of  action 
solely,  or  even  concurrently,  in  the  heir,  but  upon  the  policy  of  the 
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law  of  Pennsylvania,  which  makes  all  things  assets  for  the  pay- 
ment of  debts,  and  which  therefore  makes  it  necessary  that  the 
administrator  shall  have  them.  He  cannot  indeed  touch  the  real 
estate ;  but  it  is  upon  judgment  against  him  that  it  is  sold.  If  sold 
upon  an  execution,  he  is  entitled  to  the  surplus  proceeds.  Guier 
v.  Kelly,  2  *Binn.  294 ;  Commonwealth  v.  Rham,  3  S.  &  [+355 
R.  375.  What  reason  is  there  why  he  should  not  be  enti-  •- 
tied  to  take  the  proceeds,  when  the  same  land  is  sold  under  proceed- 
ings in  partition,  which  might  be  sold  under  an  execution.  His 
responsibility  is  the  same  in  both  cases.  The  act  of  April  2d 
1804,  directs  that  the  court  shall  distribute  the  proceeds  of  sale 
according  to  law  and  justice.  The  law  of  Pennsylvania  would  give 
the  fund  to  him  as  assets ;  and  justice  to  the  creditors  requires  that 
it  should  not  go  into  the  hand  of  the  heir. 

The  case  of  Commonwealth  v.  Ferree,  8  S.  &  R.  312,  cited  by 
the  court  below,  has  no  application  to  this  case.  That  was  a  ques- 
tion of  distribution,  in  which  it  was  rightly  held,  that  the  proceeds 
of  the  wife's  land  actually  sold  in  partition  after  her  death,  should 
be  treated  as  real,  for  the  benefit  of  her  children  or  heirs,  and  not 
as  personal,  for  the  advantage  of  the  husband.  If  this  were  a  ques- 
tion of  distribution  between  the  heirs  and  the  wife  of  George,  that 
case  might  have  some  bearing  upon  it,  but  this  is  a  question  of  the 
right  to  recover  the  fund  for  the  purposes  of  distribution,  after  it 
is  received.  The  administrator  appears  to  be  the  person  entitled 
to  sue. 

Mr.  D.  P.  Brown  and  Mr.  Newcomb,  for  the  defendants  in  error, 
cited  Ferree  v.  Commonwealth,  8  S.  &  R.  312 ;  McClay  v.  Grider, 
11  Id.  224  ;  Commonwealth  v.  Rham,  2  Id.  375 ;  Boggs  v.  Bard, 
3  Rawle  103,  4. 

The  opinion  of  the  court  was  delivered  by 

ROGERS.  J. — This  is  an  action  to  recover  a  proportional  part  of 
the  money  arising  from  a  sale  of  certain  real  property  belonging 
to  the  estate  of  John  Fromberger,  deceased.  John  Fromberger 
left  some  personal  and  a  large  real  estate,  and  eight  children,  of 
whom  George  Fromberger  was  one.  George  died,  leaving  one 
child,  who  brings  this  suit,  as  administrator  de  bonis  non  of  his 
father.  After  the  decease  of  George,  and  after  the  payment  of  the 
debts  of  John,  one  of  the  children  of  John  Fromberger  the  elder 
presented  a  petition  to  the  Orphans'  Court,  for  an  inquest  to  make 
partition  and  valuation  of  the  real  estate.  The  inquest  decided 
that  partition  could  not  be  made  ;  whereupon  the  Orphans'  Court 
directed  the  administrators  of  John  Fromberger,  the  elder,  to  make 
sale  of  the  property.  The  money  for  which  this  action  is  brought, 
is  the  proceeds  of  the  sale  made  by  the  administrator,  under  the 
order  of  the  court. 
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When  real  estate,  subject  to  partition  or  valuation,  cannot  be  di- 
vided among  the  heirs,  the  Orphans'  Court  may  order  the  adminis- 
trators to  sell  it.  The  second  section  wakes  it  the  duty  of  the  court 
to  confirm  the  sale,  and  to  decree  the  estate  in  the  premises  so  sold, 
to  be  transferred  and  vested  in  the  purchaser,  as  fully  as  the  intes- 
*o<-n-i  tate  held  the  same  at  his  decease,  subject  to  the  payment  of 
*the  purchase-money.  The  act  further  directs  the  court  to 
cause  the  proceeds  of  sale  to  be  distributed  according  to  law  and 
justice.  Act  of  2d  April  1804. 

On  the  sale  of  the  premises,  and  the  confirmation  of  the  sale  by 
the  court,  the  land  passes  into  the  hands  of  the  purchaser,  discharged 
from  the  lien  of  debts,  subject  only  to  the  payment  of  the  unpaid 
purchase-money,  according  to  the  terms  prescribed  in  the  order  of 
sale.  The  money  being  substituted  for  the  land,  the  legislature 
have  made  it  the  duty  of  the  court  to  distribute  the  proceeds  accord- 
ing to  law  and  justice.  And  as  the  administration  bond  extends 
only  to  the  personal  assets  of  the  intestate,  by  a  subsequent  act, 
when  real  estate  is  sold,  the  law  authorized  the  court  to  require  se- 
curity from  the  administrators,  conditioned  for  the  faithful  execution 
of  the  power  committed  to  them  in  making  the  sale,  and  truly  to 
account  for  and  pay  over  the  proceeds,  in  such  manner  as  the  court 
may  legally  decree.  Act  of  26th  March  1808. 

There  would  seem,  therefore,  no  necessity  to  support  this  action, 
to  prevent  a  failure  of  justice,  as  the  case  has  been  foreseen  and 
provided  for  by  giving  to  the  appropriate  tribunal  plenary  authority 
over  the  whole  subject-matter,  who  are  empowered  to  settle  the  dis- 
tribution of  the  proceeds,  on  the  principles  which  appertain  to  a 
court  of  chancery.  If  the  funds  in  the  hands  of  the  administrators 
be  wanted  by  the  plaintiff,  for  the  purposes  stated  he  may  apply 
to  the  Orphans  Court,  who,  by  the  express  terms  of  the  act,  may 
distribute  the  money  arising  from  the  sale,  or  take  such  order  in 
relation  to  it,  as  they  may  deem  just  and  proper.  When  the  per- 
sonal estate  of  the  plaintiff's  intestate  is  insufficient  to  pay  such 
debts  as  are  a  lien  on  the  real  estate,  and  of  course  on  the  fund, 
the  Orphans'  Court  may  order  the  whole,  or  so  much  as  may  be 
required,  to  be  paid  over  to  the  administrator,  exacting  from  him 
security  for  the  faithful  application  of  the  money,  and  the  return 
of  the  surplus  to  the  heirs.  The  same  remedy  is  open  to  the  latter, 
who  is  entitled  to  receive  the  fund  raised  by  the  sale  of  the  real  es- 
tate, unless  the  personal  estate  should  prove  insufficient.  The 
course  here  indicated  possesses  this  great  advantage,  that  the  Or- 
phans' Court  may  cause  all  the  parties  to  be  brought  before  them, 
and  can  settle  the  rights  of  all  however  complicated,  in  one  decree, 
either  by  orderii  g  the  whole,  or  part  of  the  money,  to  be  paid  to 
the  administrator,  on  such  terms  and  conditions  as  they  may  impose 
or  by  a  decree  that  it  should  be  paid  to  him,  in  whole  or  in  part. 
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upon  his  giving  (if  the  case  requires  it,)  a  refunding  bond,  condi- 
tioned for  the  payment  of  future  or  contingent  liabilities.  A  claim 
to  the  money  may  be  made  by  both  the  administrator  and  heir,  and 
the  accidental  fact,  that  they  are  the  same  person,  it  is  properly 
conceded,  cannot  alter  the  principle.  This  action  will  expose  the 
administrator  to  two  suits ;  and  in  one,  or  perhaps  in  both,  we  must 
settle  the  proportion  to  which  each  is  entitled;  for  we  cannot  admit 


a   right  in  the  administrator  *to  recover  the  whole  fund, 
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where  only  a  small  part,  may  be  wanted  for  payment  of 
debts.  If  this  were  allowed  the  heir  would  have  a  just  right  to 
complain,  for  although  lands  are  assets,  they  are  subject  to  his  con- 
trol only  when  there  is  a  deficiency  of  personal  estate.  The  real 
estate  goes  to  the  heir,  subject  to  be  divested  in  a  mode  pointed  out 
in  the  acts  of  assembly.  When  sold  and  converted  into  money,  the 
money  must  be  payable  to  the  same  person  who  was  the  owner  of 
the  laud,  for  which  it  is  substituted.  The  heir  is  placed  in  no  worse 
situation  by  the  sale;  nor  are  the  creditors,  who  have  the  same  lien 
on  the  money  as  the  land.  The  security  of  both  requires  that  the 
administrator  should  not  obtain  possession  of  the  fund,  without  an 
order  or  decree  of  the  court ;  as  in  that  case  he  would  receive  it 
without  giving  security  for  its  faithful  application.  The  course 
which  has  been  here  pursued  is  attended  with  great  inconvenience, 
which  may  be  readily  avoided  by  resorting  to  the  Orphans'  Court, 
who  may  make  such  decree  as  the  circumstances  of  the  case  may 
require,  and  may  enforce  a  compliance  with  it  by  attachment  or  se- 
questration ;  or  where  there  is  a  claim  for  money,  they  may  (under 
a  recent  act,)  order  an  execution  in  the  nature  of  a  writ  of  fi.  fa. 
When  lands  have  been  sold  on  an  execution,  the  surplus  cannot  be 
recovered  at  the  suit  of  the  administrator ;  at  least,  I  know  of  no 
action  of  that  kind.  The  usual  course  is  to  rule  the  sheriff  to  bring 
the  money  into  court,  which  does  justice  between  the  parties,  by  order- 
ing the  whole  or  part  of  the  money  to  the  administrator  or  heir,  and 
in  such  proportions  as  may  be  just,  requiring  from  each  such 
security  (if  the  case  demands  it),  as  will  protect  the  rights  of  all 
who  have  an  interest  in  the  fund.  We  sometimes  support  suits, 
however  inconvenient,  to  prevent  a  failure  of  justice  ;  but  the  com- 
mon law  forms  are  but  ill  adapted  to  administer  relief  in  specific 
cases  ;  and  in  all  such  cases  it  is  desirable  to  devolve  the  duty  of 
administering  what  may  be  termed  equitable  relief  on  the  only 
court  which  has  the  powers  necessary  to  do  justice  to  all  the  parties, 
in  one  sentence  or  decree.  But  the  parties  have  not  only  a  remedy 
in  that  court,  but  it  is  the  only  remedy  ;  for  the  legislature  have 
declared,  that  in  all  cases  where  a  remedy  is  provided,  a  duty 
enjoined,  or  anything  directed  to  be  done,  by  any  act  or  acts  of 
assembly,  the  directions  of  the  act,  shall  be  strictly  pursued.  The 
case  of  Grider  v.  McClay,  11  S.  &  R.  224,  cited  in  the  argument, 
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decides  that  the  surplus  money  arising  from  the  sale  of  land,  is  to 
be  considered  simply  as  money  ;  and  so  far  as  this  principle  goes, 
it  is  an  authority  to  the  plaintiff  in  error.  But  this  does  not  touch 
the  question  of  remedy  ;  as  in  the  view  we  have  taken  of  it, 
whether  it  be  land  or  money,  it  is  within  the  jurisdiction  of  the 
Orphans'  Court,  who,  having  ordered  the  sale,  have  the  exclusive 
power  to  regulate  and  distribute  the  proceeds,  on  such  terms  and 
conditions,  and  with  such  restrictions  as  the  circumstances  of  each 
*OCQ-I  case  may  require.  Hege  v.  Hege,  1  P.  &  W.  90,  is  the 
J  *case  of  a  private,  and  not  a  judicial  sale,  and  does  not 
interfere  with  the  principles  here  asserted. 

Judgment  affirmed. 

Cited  by  Counsel.  6  W.  &  S.  195 ;  6  Barr  39 ;  7  Id.  275 ;  11  Harris  353. 
Cited  by  the  Court,  4  Barr  362 ;  2  Pars.  351. 
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Fisher  against  Morris. 

DEMURRER. 

In  trespass  quare  clausum  fregit,  where  the  declaration  describes  the  close 
with  precision  by  metes  and  bounds,  &c.,  the  defendant  may,  nevertheless, 
plead  liberum  tenementum. 

THIS  was  an  action  of  trespass  quare  clausum  fregit,  &c.,  brought 
in  this  court  to  December  Term,  1838,  by  James  C.  Fisher  against 
Samuel  B.  Morris. 

The  plaintiff  declared  for  a  trespass  to  his  close,  situate  in  the 
township  of  Moyamensing  and  county  of  Philadelphia ;  par- 
ticularly describing  it  by  courses  and  distances,  metes  and 
bounds,  &c. 

The  defendant  pleaded  not  guilty,  and  liberum  tenementum. 

The  plaintiff  joined  issue  on  the  first  plea,  and  demurred 
specially  to  the  second — assigning  for  causes  of  demurrer  that 
the  plea  "  amounts  to  the  general  issue,  and  tends  to  great  and 
unnecessary  prolixity  of  pleading ;  and  also  for  that  the  said 
plea  is  argumentative  in  its  nature,  by  reason  of  its  affirming  that 
the  title  to  the  close  mentioned  and  described  in  the  said  declara- 
tion, is  in  the  said  defendant,  whereas  the  said  declaration  avers  the 
title  to  the  said  close  to  be  in  the  plaintiff,"  &c. 

Mr.  T.  I.  Wharton,  in  support  of  the  demurrer,  cited  2  Selw.  N. 
P.  496 ;  1  Chitty's  Plead.  541,  670  ;  Lambert  v.  Strother,  Wille* 
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218  ;  Cocker  v.  Crampton,  1  Barn.  &  Ores.  499  ;  8  E. 
C.  *L.  R.  141  ;  Stephens  on  Pleading  194,  458 ;  Kerr  v. 
Chess,  7  Watts  370  ;  McBride  v.  Duncan,  1  Whart.  269. 

Mr.  Williams  and  Mr.  Meredith,  contra,  cited  1  Chitty's  Plead. 
500;  Welsh  v.  Nash,  8  East  99 ;  2  Leigh's  Nisi  Prius  1447;  2 
Saund.  635  ;  Stephen  335  ;  Outram  v.  Moorewood,  3  East  346  ; 
Andrews  109  ;  Riley  v.  Parkhurst,  1  Wilson  219  ;  Addleman  v. 
Way,  4  Yeates  218  ;  Pratt  v.  Groome,  15  East  234 ;  Bro.  Abr. 
tit.  Barre  ;  Id.  tit.  Replevin ;  Year  Book,  5  Hen.  7  ;  Roscoe  on 
Evidence  386. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  action  of  trespass  quare  clausum  fregit,  is 
founded  on  possession.  To  sustain  it,  the  plaintiff  must  show  that 
he  was  in  possession  in  fact  of  the  premises  at  the  time  the  injuries 
complained  of  were  committed.  The  possession  is  a  sufficient 
prima  facie  title  for  the  plaintiff.  His  declaration  technically 
states  it  to  be  his  close,  without  more — not  saying  whether  it  is  his 
by  title,  or  that  he  was  seised  in  fee  simple,  or  for  life,  or  possessed 
of  an  estate  for  years,  or  vesturce  terr<z,  or  other  estate.  In  law, 
he  who  has  the  actual  possession  of  land,  has  the  right  against  all 
but  such  as  can  show  a  right  of  possession  against  him.  He  who 
has  the  complete  right  of  possession,  may  enter  on  the  soil.  His 
superior  right  is,  in  a  civil  suit,  a  jurisdiction  of  such  entry.  If 
the  entry  and  detainer  are  peaceable,  it  is  so  in  all  suits.  If  forci- 
ble, he  is  liable  to  a  criminal  proceeding. 

The  plea  of  liberum  tenementum,  in  trespass  quare  clausum 
fregit,  is  the  mode  of  setting  up  this  right  of  possession,  by  way 
of  justification  for  the  entry  and  acts  done.  It  confesses  all  that 
is  contained  in  the  narr.  viz.,  that  the  plaintiff  had  the  possession, 
and  that  the  acts  set  forth  were  committed  by  the  defendant,  but 
avoids  the  complaint  by  alleging  a  right  to  enter,  and  do  the  acts 
complained  of.  It  does  not  deny  the  allegations  of  the  plaintiff. 
It  does  not  put  them  in  issue.  It  sets  up  a  new  and  distinct  ground 
of  defence ;  and  if  issue  be  taken  on  it  by  the  plaintiff,  this  plea 
alone  would  throw  on  the  defendant  the  burden  of  proof;  and  the 
narr.  would  be  taken  for  granted  as  admitted.  This  distinguishes 
the  present  case  altogether  from  that  of  McBride  v.  Duncan,  1 
Whart.  269,  where  the  action  was  trespass  against  personal  pro- 
perty, and  the  pleas  put  in  issue  the  plaintiff's  property,  and  the 
other  allegations  of  the  declaration,  and  were  in  the  end  no  more 
than  saying  that  the  defendants  were  not  guilty,  though  in  the  body 
of  the  pleas  they  gave  the  reasons  why  they  were  not  guilty  ;  and 
to  avoid  the  rule  that  prohibits  pleading  specially,  what  amounts  to 
the  general  issue,  and  to  take  the  case  from  the  jury,  the  defend- 


359  SUPREME  COURT  [Dec.  Term, 

[Fisher  v.  Morris.] 

ants  used  the  device  of  giving  color  by  suggesting  a  bad  title  in  the 
plaintiffs.     Here  nothing  of  the  kind  is  done. 

*3PO~1  *^  's  true  ^  'ias  ^een  fre(luently  decided  that  the  defence 
J  set  up  by  this  plea  may  be  given  in  evidence  on  the  general 
issue  of  not  guilty.  Dodd  v.  Kuffin,  7  Term  Rep.  354 ;  Argent 
v.  Durrant,  8  Id.  403 ;  Gilb.  Ev.  258 ;  1  Leon.  301 ;  Andrews 
108.  But  it  does  not  follow  that  because  it  may  be  given  in  evi- 
dence under  the  general  issue,  it  cannot  be  pleaded  specially.  In 
this  respect  it  resembles  the  pleas  of  release,  payment  and  others 
which  are  admissible  on  non  assumpsit,  but  yet  do  not  amount  to 
non  assumpsit,  and  may  be  specially  pleaded.  The  practice  has 
been  in  Pennsylvania,  to  plead  this  plea  of  liberum  tenementum, 
usually  with  that  of  not  guilty ;  not  as  the  common  bar,  in  order  to 
compel  a  new  assignment  of  the  locus  in  quo,  but  as  a  substantive 
plea ;  and  the  English  precedents  furnish  numerous  instances  of 
such  pleas. 

There  are  no  doubt  some  difficulties  attending  this  plea  which  are 
pointed  out  by  Chief  Justice  Willes  in  Lambert  v.  Strother,  Willes 
Rep.  218,  such  as  that  it  is  not  a  full  bar  to  the  action;  for  though 
the  place  in  question  be  the  defendant's  freehold,  the  plaintiff  may 
have  a  good  cause  of  action,  as  if  he  hold  by  lease  under  the 
defendant;  or  even  though  he  had  no  right  at  all,  if  he  has  been  in 
quiet  possession  a  great  while,  &c.  But  he  concludes  that  these 
pleas  have  long  obtained,  and  it  would  be  too  much  to  overrule  them 
generally  though  in  some  cases  they  ought  not  to  be  held  good  pleas. 
The  learned  editor  of  these  reports,  in  a  note,  mentions  a  case  in 
which  they  have  been  decided  not  to  be  good  ;  but  that  was  trespass 
for  taking  chattels,  where  the  ground  of  the  writ  is  different.  There 
is  no  reported  case  of  trespass  quare  clausum  fregit  in  which  the 
plea  of  liberum  tenementum  has  been  overruled.  It  is  constantly 
recognised  in  ancient  and  modern  books  of  precedents  and  in  the 
elementary  treatises;  and  that  it  is  traversable,  is  admitted  in 
Lambert  v.  Strother. 

Perhaps  the  meaning  and  operation  of  the  plea  have  undergone 
some  alteration  by  the  lapse  of  time  and  the  changes  of  the  system 
of  society.  For  Sir  Wm.  Blackstone  says,  that  an  estate  of  free- 
hold, liberum  tenementum,  or  frank  tenement,  is  defined  by  Britton 
to  be  "the  possession  of  the  soil  by  freemen."  And  St.  Germyn 
tells  us,  that  the  possession  of  the  land  is  called  in  the  law  of  Eng- 
land the  frank  tenement  or  freehold."  Such  estate  therefore  as 
requires  actual  possession  of  the  land,  is,  legally  speaking,  freehold, 
&c.  2  Bl.  Com.  104.  In  this  sense,  the  plea  sets  up  possession  as 
well  as  title.  But  the  word  freehold  is  now  applied  to  the  quantity 
of  the  estate  ;  and  the  operation  of  the  plea  has  been  modified  accord- 
ingly. For,  says  Stephen  in  his  Treatise  on  Pleading  335,  this 
allegation  of  a  general  freehold  title,  will  be  sustained  by  proof  of 
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any  estate  of  freehold,  whether  in  fee,  in  tail  or  for  life  only,  and 
whether  in  possession  or  expectant  on  the  determination  of  a  term 
of  years.  But  it  does  not  apply  to  the  case  of  a  freehold  estate  in 
*remainder  or  reversion  expectant  on  a  particular  estate  of  r*op-i 
freehold,  nor  to  copyhold  tenure.  And  he  cites  5  Hen.  7,  * 
10,  a.  pi.  2,  which  shows  that  where  there  is  a  lease  for  years  it 
must  be  replied  in  confession  and  avoidance,  and  is  no  ground  for 
traversing  the  plea  of  liberum  tenementum. 

Without  however  pursuing  an  inquiry,  now  more  a  matter  of 
curiosity  than  of  use,  it  is  sufficient  to  say,  that  long  and  established 
practice  has  recognised  the  plea;  and  the  reason  of  it  appears  to 
be  equally  applicable,  whether  the  close  is  specially  or  generally 
described  in  the  plaintiff's  narr.,  or  designated  in  a  novel  assign- 
ment. 

Demurrer  overruled. 

Cited  by  counsel,  2  Barr  290. 

||  Cited  by  the  court,  as  to  the  defence,  admissible  under  "  libervm  tene- 
mentum," being  admissible  under  the  general  issue:  Chestnut  Turnpike  Co. 
c.  Riper.  27  Smith  437  ;  s.  c.  1  W.  N.  C.  238.  U 
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Bleakley's  Estate, 

APPEAL. 

A.  made  his  will  in  Ireland  in  1808,  by  which  he  devised  all  the  residue  of 
his  estate  after  payment  of  debts,  to  B.,  C.  and  D.,  in  trust,  to  pay  the  income, 
&c.,  to  his  son  E.  for  his  life,  and  so  long  as  he  should  remain  unmarried  ; 
and  provided  he  married  with  the  consent  of  the  executors,  then  to  continue 
to  pay  him  the  income,  &c.,  until  the  birth  of  his  first  child,  and  then  that 
he  should  be  put  in  possession  of  the  land,  &c.,  he  previously  settling  the 
same  on  the  issue  of  the  marriage  ;  but  in  case  he  should  die  unmarried, 
«fec.,  then  to  a  nephew,  &c.  The  testator  appointed  B.,  C.  and  D.  executors, 
and  died  in  America  in  1809,  and  his  will  was  proved  in  Ireland  in  1815. 
His  son  E.  died  in  New  York,  in  1823.  having  made  a  will,  by  which  he 
bequeathed  the  residue  to  F.  and  G.,  and  leaving  a  son  II.  to  whom  he  gave 
a  small  legacy.  In  1825,  letters  of  administration  cum  testamento  anncxo 
of  A.  were  granted  to  I. ;  and  on  his  death,  letters  were  granted  to  II.,  the 
grandson  of  the  testator.  H.  afterwards  died  intestate  ;  and  application 
for  the  vacant  administration  was  made  in  1838  by  J.,  on  the  ground  of  a 
power  of  attorney  from  the  surviving  executor  of  A.,  which  was  dated  in  1827, 
in  Ireland,  and  sent  out  with  a  blank  for  the  name  of  the  attorney,  and  also 
with  a  power  of  appointment  by  the  widow  of  H.  Application  was  also  made 
l>y  a  person  residing  in  Ireland,  who  claimed  as  a  purchaser  of  the  interest 
of  F.  under  the  will  of  II.  Held,  that  the  power  of  attorney  produced  by 
J.  was  too  stale  at  the  expiration  of  ten  years,  to  sustain  the  nomination, 
and  that  there  was  nothing  to  warrant  the  grant  of  administration  to  any 
other  person. 
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THIS  was  an  appeal  from  a  decree  of  the  Register's  Court  for 
the  County  of  Philadelphia,  made  under  the  following  circum- 
stances. 

*a621  *0n  the  19th  of  SePtember  1808>  David  Bleakley  of  Ire- 
"-'  land,  made  and  published  his  last  will  there,  as  follows : 

"In  the  name  of  God,  amen.  I,  David  Bleakley,  of  Annsvale, 
parish  of  Keady  and  county  of  Armagh,  being  of  sound  mind  and 
memory,  and  sensible  of  the  shortness  and  uncertainty  of  human 
life,  do  hereby  leave,  bequeath  and  dispose  of  all  my  worldly  goods 
and  properties  in  manner  following : 

First.  I  will  and  appoint  that  my  just  debts  and  funeral  expenses 
be  duly  paid  out  of  the  goods  and  chattels  of  which  I  may  die  pos- 
sessed, by  my  executors  hereinafter  to  be  mentioned. 

Secondly.  I  leave,  bequeath  and  intrust  all  the  residue  and  re- 
mainder of  my  properties,  whether  in  lands,  moneys,  debts  due  to 
me,  or  any  other  kind  whatever,  to  my  brother-in-law,  the  Rev. 
Alexander  Patterson,  of  Magheralty,  John  Steel  of  Hanslaw,  es- 
quire, and  West  Darby  of  the  city  of  Dublin,  merchant,  in  trust 
for  the  following  purposes  and  no  other,  that  is  to  say — 

That  all  the  lands,  moneys  and  other  properties  of  which  I  may 
die  possessed,  and  which  may  remain  after  payment  of  my  just  debts 
and  funeral  expenses  as  aforesaid,  shall  be  preserved  unsold  and 
free  from  mortgage  or  other  incumbrance,  during  the  natural  life 
of  my  son  William  Bleakley ;  and  that  all  issues,  profits  and  inter- 
est arising  out  of  the  same,  shall  be  regularly  and  duly  paid  half 
yearly  to  my  said  son,  by  my  executors  to  be  hereinafter  mentioned, 
during  his  life  or  so  long  as  he  may  remain  unmarried. 

And  it  is  my  will  and  intention,  that  provided  he  shall  marry 
with  the  consent  and  approbation  of  my  executors,  the  aforesaid  in- 
terests, profits  and  issues  shall  continue  to  be  paid  to  him  as  afore- 
said, until  the  birth  of  his  first  child,  lawfully  begotten. 

And  that  then  he  shall  be  put  into  full  possession  of  all  the  said 
lands,  and  one-half  of  the  other  properties  by  me  bequeathed  ;  he 
previously  settling  by  legal  deed  such  lands  in  reversion,  and  the 
remaining  half  of  the  other  properties  aforesaid,  on  the  issue  of 
said  marriage. 

But  in  case  he  shall  die  unmarried  or  without  legal  issue,  it  is  my 
will,  that  David  Bleakley,  son  to  my  brother  John  Bleakley  of  the 
city  of  Dublin,  shall  inherit  and  enjoy  the  lands  of  which  I  may 
die  possessed  or  to  which  I  may  be  legally  entitled  at  the  time  of 
my  death,  on  his  paying  or  causing  to  be  paid  seven-tenths  of  the 
fair  and  equitable  value  of  the  samp,  to  Catharine  and  Eliza  Bleak- 
ley  his  sisters,  to  Ann  and  Mary  Bleakley  daughters  of  my  brother 
William  B.  Bleakley  of  Armagh,  to  Ann  Jane  Gumming  daughter 
of  my  sister  Margaret,  to  Ann  Boyle  daughter  of  my  sister  Anne 
and  David  Patterson  son  of  t'-e  Rev.  Alexander  Patterson  by  my 
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sister  Sara,  in  seven  equal  shares,  that  is  to  say  share  and  share 
alike. 

And  it  is  my  will  and  intention,  that  all  my  other  properties  and 
*goods  shall  be  converted  into  money,  by  public  sale  by  my  pogo 
executors,  and  the  amount  by  them  disposed  of  in  the  man-  •- 
ner  above  mentioned,  that  is  to  say,  to  my  nephew  David  Bleakley, 
aforesaid,  three-tenths  of  the  same,  and  to  my  nieces  and  nephew 
before  mentioned  one-tenth  each. 

And  I  do  hereby  nominate  my  trustees,  Alexander  Patterson, 
John  Steel  and  West  Darby  before  mentioned,  the  sole  and  only 
executors  of  this  my  last  will  and  testament,  for  the  purpose  of 
discharging  the  duties  and  trust  therein  mentioned,  according  to 
the  fair  and  plain  meaning  thereof." 

This  will  was  duly  proved  in  the  common  form  of  law  on  the  22d 
of  September  1815,  in  the  Prerogative  Court  of  Ireland,  and  let- 
ters testamentary  were  granted.  It  was  in  evidence  before  the  reg- 
ister, that  David  Bleakley,  the  testator,  died  at  Baltimore,  on  the 
29th  of  February  1809,  leaving  only  one  child  William  Bleakley, 
who  was  afterward  married  in  Ireland,  clandestinely  and  without 
the  knowledge,  consent  or  approbation  of  any  of  the  executors  named 
in  his  father's  will.  This  William  Bleakley  died  at  New  York,  on 
the  20th  of  March  1823,  leaving  one  child  only,  David  N.  Bleak- 
ley  ;  and  having  previously  made  a  will  as  was  alleged ;  and  as  was 
also  alleged,  without  having  made  any  settlement  on  his  child  ac- 
cording to  the  will  of  his  father. 

On  the  17th  of  October,  1825,  letters  of  administration  with  the 
will  annexed,  &c.,  were  granted  by  the  register  of  Philadelphia,  to 
one  John  Lisle,  as  administrator  of  David  Bleakley's  estate : 
on  his  death,  letters  of  administration  in  the  same  form  and  to 
the  said  estate  were  afterwards  granted  by  the  register  on  the 
8th  of  December  1832,  to  the  said  David  N.  Bleakley,  a  citizen 
of  Virginia,  and  the  grandson  and  only  heir  of  the  said  David 
Bleakley. 

On  the  death  of  David  N.  Bleakley  intestate,  leaving  a  widow 
but  no  children,  two  applications  were  made  in  January  1838,  to 
the  register,  for  letters  of  administration  de  bonis  non,  cum  testa- 
mento  annexo,  durante,  absentia,  &c.,  to  the  same  estate.  The 
first  was  made  by  Isaac  Norris,  Esq.,  as  nominee  of  Alexander 
Patterson  (the  only  surviving  executor  and  trustee  of  David 
Bleakley,  the  above-mentioned  testator) ;  and  also  as  the  appointee 
of  the  widow  of  David  N.  Bleakely,  the  grandson  of  the  said  David 
Bleakley.  The  power  of  attorney  from  Alexander  Patterson,  was 
dated  in  the  year  1827,  and  was  as  follows : 

"  Know  all  men  by  these  presents,  that  I,  the  Rev.  Alexander 
Patterson,  Presbyterian  minister,  of  Magheralty  in  the  barony  of 
Lower  Iveagh  in  the  county  of  Down,  in  that  part  of  the  kingdom 
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of  England  and  Ireland  called  Ireland,  surviving  executor  and 
trustee  of  David  Bleakley,  late  of  Annsvale  in  the  county  of 
Armagh,  deceased,  have  for  good  and  sufficient  causes  me  there- 
*3fi41  unto  mov'nS'  *made,  ordained,  constituted  and  appointed, 
J  and  by  these  presents  do  make,  ordain,  constitute  and 
appoint,  and  in  my  name  and  stead,  put  and  depute, 
my  true  and  lawful  attorney,  for  me  and  in  my  name,  and  for  my 
use,  to  be  and  appear  before  the  register  of  wills  for  the  city  and 
county  of  Philadelphia,  or  other  tribunal  for  taking  administrations, 
&c. ;  and  then  and  there  revoke  and  cause  to  be  revoked,  all  and 
every  letter  of  administration  heretofore  surreptitiously  granted,  of 
the  estate  and  effects  of  the  said  David  Bleakley  aforesaid ;  and 
to  cancel  and  annul  the  same ;  and  to  take,  receive  and  accept  of 
letters  of  administration  of  the  goods,  chattels  and  estate  of  the 
said  David  Bleakley,  from  me  only  and  in  my  behalf  and  for  my 
use  and  benefit ;  and  to  do  and  perform  all  and  whatsoever  to  my 
said  attorney  shall  and  may  seem  needful  or  necesssary  in 
my  behalf,  for  the  purpose  aforesaid,  as  fully  to  all  intents  and 
purposes  as  I  myself  might  or  could  do  if  I  was  personally  present ; 
hereby  ratifying  and  confirming  whatsoever  my  said  attorney  shall 
lawfully  do  or  cause  to  be  done  in  the  premises  by  virtue  of  these 
presents.  In  witness  whereof,"  &c. 

This  power  of  attorney  was  sent  over  originally  with  a  blank 
for  the  name  of  the  attorney,  which  at  the  time  of  the  appli- 
cation to  the  register,  was  filled  with  the  name  of  Isaac  Norris, 
Esq.,  in  pursuance,  as  wag  alleged,  of  authority  contained  in  a 
letter  from  the  constituent. 

The  other  application  for  letters  of  administration,  was  made  by 
one  William  Clendenning,  a  subject  of  the  king  of  Great  Britain, 
and  residing  in  the  kingdom  of  Ireland.  He  claimed  a  right  to 
administer  as  an  alleged  purchaser  of  an  interest  under  the  will  of 
one  Edward  Moore,  deceased,  who  claimed  to  be  one  of  the  legatees 
under  the  will  of  William  Bleakley,  the  material  part  of  which  was 
as  follows  : 

"  I  give  and  bequeath  all  my  real  estate  whatsoever  situate, 
and  all  my  right,  title,  interest,  claim  and  demand,  of,  in  and  to 
certain  lands,  lots  and  real  estate  in  the  city  of  Philadelphia,  and 
in  the  island  of  Bleakley  in  the  river  Schuylkill  in  the  state  of 
Pennsylvania,  unto  Edward  Moore  of  the  city  and  state  of  New 
York,  grocer,  upon  trust  nevertheless,  to  grant,  bargain,  sell  and 
convey  the  same  with  all  reasonable  diligence,  for  money,  and  after 
paying  my  funeral  expenses  and  my  debts,  to  pay  the  following 
legacies.  (Here  follow  sundry  legacies.)  Item.  All  the  rest  and 
residue  of  my  estate  whatsoever  and  wheresoever,  of  what  nature, 
kind  and  quality  soever  the  same  may  be,  and  not  herein  before 
given  and  disposed  of,  I  do  give  and  bequeath  unto  the  said  Edward 
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Moore  and  Rachel  Hazleton,  their  executors,  administrators  and 
assigns  share  and  share  alike,  to  and  for  their  own  use  and  benefit 
absolutely.  Item.  I  constitute  and  appoint  the  said  Edward 
Moore  of  the  city  and  state  of  *New  York,  grocer,  to  be  r*o^- 
the  sole  executor  of  this  my  will.  I  revoke  all  former  wills  L 
by  me  heretofore  made  and  declare  this  to  be  my  last  will  and  testa- 
ment. In  witness  whereof,  I  have  hereto  set  my  hand  seal  this 
16th  day  of  March  1823." 

By  a  codicil  to  this  will,  William  Bleakley  left  the  sum  of  ten 
pounds  sterling  to  his  son  David  N.  Bleakley. 

Edward  Moore  obtained  letters  testamentary  of  this  will  from 
the  surrogate  of  New  York,  and  afterwards  died,  leaving  by  his 
will  all  his  property  to  his  wife  Margaret,  who  afterwards  died, 
leaving  all  her  estate  to  one  Ashley,  who  conveyed  all  his  interest 
to  Clendenning. 

Evidence  was  laid  before  the  register  to  prove,  that  William 
Bleakley  was  incompetent,  by  reason  of  illness  and  imbecility  of 
mind,  to  execute  a  will  at  the  time  the  instrument  bore  date. 

After  a  full  hearing,  the  register  decreed  the  letters  of  adminis- 
tration in  question,  to  Isaac  Norris,  Esq.,  the  nominee  of  the 
executor  and  trustee  in  Ireland,  and  the  appointee  of  the  widow  of 
David  N.  Bleakley. 

From  this  decree  of  the  register,  William  Clendenning  appealed 
to  the  Register's  Court,  who,  after  hearing,  affirmed  the  decree  of 
the  register,  as  respects  the  application  made  by  Clendenning,  and 
reversed  the  decree  of  the  register  granting  the  letters  to  Mr. 
Norris. 

From  this  decree  of  the  Register's  Court,  Mr.  Norris  appealed  to 
the  Supreme  Court,  and  filed  the  following  assignment  of  errors : 

1.  Because  the  present  appellant  is  entitled  to  the  letters  of 
administration  de  bonis,  &c.,  and  the  Register's  Court  have  erred  in 
denying  his  right. 

2.  Because  the  Register's  Court  erred  in  reversing  the  decree  of 
the  register. 

3.  Because  William  Bleakley,  the  son,  was  entitled  only  to  a  life 
interest  in  the  estate,  and  had  no  power  to  devise  the  same  over. 

Mr.  Norris  and  Mr.  Scott,  for  the  appellants,  referred  to  the  act 
of  the  15th  of  March,  1832,  sect.  12 ;  and  cited  Willing  v.  Perot,  5 
Rawle  264  ;  Ellmaker's  Estate,  4  Watts  34;  Toller  on  Exec.  108  ; 
Robertson  on  Succession  286,  &c.  Case  of  Sidney  Hamet,  &c.,  1 
Addams  340 ;  2  Eng.  Eccl.  Rep.  126  ;  Case  of  the  Elector  of  Hesse, 
1  Haggard  93 ;  3  Eng.  Eccl.  Rep.  42  ;  Goddard  v.  Cressonier,  3 
Phillimore  637  ;  1  Eng.  Eccl.  Rep.  491 ;  Atkinson  v.  Barnard,  2 
Phillimore  316  ;  1  Eng.  Eccl.  Rep.  271 ;  Ex  parte  Kirwin,  8  Cowan 


365  SUPREME  COURT  [Dec.  Term, 

[Bleakley's  Estate.] 

118  ;  Stable  v.  Barger,  10  S.  &  R.  170 ;  Sigfried  v.  Levan,  8  Id. 
308  ;  Beary  v.  Haines,  4  Whart.  20 ;  2  Vern.  394. 

*Mr.  Chew,  contra,  cited  Mcllvaine  v.  Gethen,  3  Whart.  584. 

PER  CURIAM. — To  say  nothing  of  the  near  connexion  which 
exists  betwixt  the  person  who  claims  as  having  been  nominated  by 
the  executor  in  Ireland,  and  the  executor  of  another  estate  here, 
from  which  the  assets  are  expected  to  be  derived,  we  think  the  power 
of  attorney  too  stale,  at  the  end  of  more  than  ten  years,  to  sustain 
the  nomination  ;  and  the  applicant  consequently  has  no  right  to  fill 
the  blank  with  his  own  name.  A  warrant  of  attorney  to  confess 
judgment,  may  not  be  executed  of  course  after  so  great  a  lapse  ; 
and  there  is  equal  reason  why  we  should  not  suffer  the  applicant  to 
act  on  his  blank  letter  of  attorney,  when,  according  to  legal  pre- 
sumption from  lapse  of  time,  the  power  is  to  be  considered  as  re- 
voked by  his  constituent's  death.  Even  were  he  proved  to  be  alive 
it  would  be  impossible  to  say  that  a  change  of  circumstances  has 
not  supervened,  which  would  induce  him  to  withdraw  his  nomination. 
We  therefore  have  nothing  before  us,  which  would  warrant  any 
grant  of  administration  at  all. 

Decree  of  the  Register's  Court  affirmed. 


[PHILADELPHIA,  FEBRUARY  29,  1840.] 

Sullivan  and  another  against  Johns. 


IN    ERROR. 


1.  In  a  claim  filed  by  a  mechanic  under  the  act  of  1836,  one  who  erected 
the  building,  and  was  the  owner  at  the  time  the  work  was  done,  may  be 
named  as  contractor ;  and  one  who  purchased  the  building  after  the  work 
was  done,  but  before  the  filing  of  the  claim,  may  be  joined  as  owner. 

2.  To  a  scire  facias  on  a  mechanic's  lien  against  A.,  contractor,  and  B., 
owner,  the  sheriff  returned  "  made  known  "  as  to  A.,  and  "nihil  habet"  as 
to  B.     A  plea  was  entered  for  both  defendants,  the  jury  was  sworn  as  to 
both,  and  the  judgment  was  entered  generally.     Held,  that  although  the 
proceedings  were  irregular,  yet  that  as  B.  was  not  personally  liable  on  the 
judgment,  there  was  not  sufficient  cause  for  the  reversal  of  the  judgment. 

3.  Notice  of  special  matter  intended  to  be  offered  in  evidence,  must  be 
given  under  the  rule  of  court,  notwithstanding  that  an  affidavit  of  defence 
has  been  filed,  setting  forth  in  substance  the  matter  offered  in  evidence. 


'367] 


*Error  to  the  District  Court  for  the  City  and  County  of 
Philadelphia. 


To  June  Term,  1837,  of  that  court,  Daniel  Johns  brought  a  writ 
of  scire  facias  upon  a  mechanic's  claim  against  Nathan  P.  Sullivan, 
contractor,  and  Peter  A.  Browne,  owner,  of  a  certain  three-story 
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brick  house,  situate  in  Walnut  street,  in  the  city  of  Philadelphia, 
for  painting  and  glazing  dona  from  the  month  of  December,  1836, 
to  May  1837,  amounting  to  eight  hundred  and  thirty-two  dollars 
and  forty  cents. 

To  this  scire  facias  the  sheriff  returned  "  made  known,"  as  to 
Sullivan,  and  *'  nihii  habet"  as  to  Browne.  An  appearance  was 
entered  for  Sullivan  only. 

On  the  21st  of  July  1837,  Sullivan  filed  an  affidavit  of  defence 
as  follows,  viz. 

"  Nathan  P.  Sullivan,  the  defendant  above  named,  on  his  solemn 
affirmation  declares  and  says,  that  he  has  a  just  and  true  defence  to 
the  plaintiff's  demand  in  the  above  action  ;  the  nature  and  character 
of  which  is  as  follows.  That  this  deponent  has  done  carpenter 
work,  and  furnished  materials  for  the  plaintiff,  and  at  his  request, 
to  an  amount  exceeding  the  amount  claimed  by  the  plaintiff  in  this 
suit.  That  the  deponent  and  the  plaintiff  have  had  dealings  together 
in  their  respective  trades,  for  several  years,  the  account  wherefore 
remains  unsettled ;  the  balance  being  as  yet  unascertained.  Until 
•which  settlement  it  is  not  in  the  deponent's  power  to  say  whether 
he  is  indebted  to  the  plaintiff  any  part  of  his  demand  in  the  present 
suit.  The  deponent  further  says,  that  the  amount  claimed  by  the 
bill  filed  in  this  suit,  is  greater  than  the  plaintiffs  ought  to  be 
allowed  for  the  work  and  materials. 

Pleas  were  afterwards  entered  of  "  non  assumpsit,  payment  and 
set-off." 

The  cause  came  on  for  trial  before  Stroud,  J.,  on  the  1st  of  June 
1838,  when  the  plaintiff  gave  evidence  to  prove  the  work  done  by 
him  at  the  building.  There  was  also  some  evidence  of  the  owner- 
ship of  Mr.  Browne. 

The  defendant  then  offered  evidence  to  prove  that  Sullivan  had 
done  work  for  Johns  as  a  carpenter,  at  his  house  in  Pine  above 
Broad  street,  and  to  show  the  amount  thereof.  This  evidence  was 
objected  to  by  the  plaintiff's  counsel,  and  rejected  by  the  court,  on 
the  ground  that  notice  in  writing  had  not  been  given  ten  days 
before  the  trial  of  the  matters  intended  to  be  given  in  evidence 
under  the  plea  of  set-off. 

To  this  opinion  the  counsel  for  the  defendants  excepted. 

*The  learned  judge  charged  the  jury — "  That  the  owner  r*ogo 
of  the  building,  at  the  time  the  work  was  done,  if  himself  ' 
the  actual  builder,  might  be  considered  as  the  contractor,  and  a 
claim  be  filed,  and  a  scire  facias  issued  against  him  as  such.  That 
a  purchaser  of  the  building,  after  the  work  was  done  and  the  build- 
ing finished,  might  be  made  a  party  as  owner  in  the  claim  filed, 
and  scire  facias  issued.  That  the  act  of  assembly  contains  the 
expression  'owner  or  reputed  owner;'  and  the  jury  might  take  the 
evidence  of  Thomas  Lawrence  and  consider  whether  or  not  he  was 
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not  at  least  a  reputed  owner.  That  the  defendant  not  having  put 
the  ownership  in  issue  by  a  distinct  plea,  could  not  take  advantage 
of  the  want  of  proof  thereof  on  the  trial,  even  if  no  evidence  had 
been  given  on  the  subject." 

A  bill  of  exceptions  was  taken  to  the  rejection  of  the  evidence 
and  the  charge  of  the  court ;  and  the  record  having  been  removed 
by  writ  of  error,  the  following  specifications  were  filed  : 

1.  The  judge  erred  in  rejecting  the  defendant's  evidence. 
1st.  Because  it  was  admissible  under  the  plea  of  payment. 

2d.  Because  it  was  admissible  under  the  plea  of  set-oif,  the 
plaintiff  not  having  called  for  a  specification  of  the  particu- 
lars intended  to  be  set-off. 

3d.  Because  the  defendant  by  his  affidavit  of  defence,  gave 
notice  in  writing  more  than  ten  days  before  the  trial,  of  the 
matter  intended  to  be  given  in  evidence. 
4th.  Because  the  affidavit  of  defence  filed  by  the  defendant, 
amounts  to,  and  is  in  law  a  full  plea  of  set-off. 

2.  The  judge  erred  in  his  charge  to  the  jury. 

1st.  By  instructing  them  that  the  owner  of  a  building  at  the 
time  the  work  is  done,  can  be  proceeded  against  as  con- 
tractor. 

2d.  By  instructing  them  that  a  purchaser  after  the  building 
is  finished,  can  be  proceeded  against  both  in  the  claim  filed 
and  the  scire  facias  issued  as  owner. 

3d.  By  instructing  them  that  the  question  of  ownership  must 
be  put  in  issue  by  a  distinct  plea. 

Mr.  Hopkim  and  Mr.  Randall,  for  the  plaintiffs  in  error,  argued — 

1.  That  the  evidence  ought  to  have  been  received.    The  affidavit 
of  defence  contained  all  the  information  that  could  be  required,  and 
was  sufficient   notice.     They  referred  to  Dale  v.  Sollet,  4  Burr. 
2133;  Moses  v.  McFarlane,  2  Id.  1010;  Sylvester  v.  Girard,  4 
Rawle  185 ;  Sharp  v.  Sharp,  13  S.  &  R.  444. 

2.  That  the  proceedings  were  erroneous,  inasmuch  as  Sullivan 
was  owner  at  the  time  the  work  was  done,  and  could  not  be  sued  as 
contractor ;  and  because  a  judgment  was  entered  against  Browne 
who  was  not  served. 

*Mr.  J.  J.  White,  contra. 

1.  This  is  in  substance  an  action  of  assumpsit.  The  plea 
is  non-assumpsit.  The  rule  of  court  is  express  that  notice  in  writ- 
ing must  be  given.  The  affidavit  is  not  part  of  the  record.  The 
plaintiff  was  surprised  here.  In  Beyer  v.  Fenstermacher,  2  Whart. 
97,  it  was  held,  that  notice  must  be  given,  although  the  evidence 
offered  had  been  given  on  a  previous  trial  before  arbitrators. 

2d.  The  proceedings  were  conformable  to  the  act  of  1836,  which 
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requires  "  the  owner  or  reputed  owner,"  and  the  contractor  to  be 
made  parties.  The  proceedings  are  in  rem  ;  and  the  publication 
required  by  law  is  notice.  The  judgment  is  not  personal  against 
Browne.  Anshutz  v.  McClelland,  5  Watts  487. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  act  of  the  16th  of  June  1836,  relating  to  the 
liens  of  mechanics  and  others,  directs  "  that  in  filing  the  claim, 
the  names  of  the  party  claimants,  and  of  the  owner  or  reputed 
owner,  of  the  building,  and  also  of  the  contractor,  architect  or 
builder,  where  the  co'ntract  of  the  claimant  was  made  with  such 
contractor,  architect,  or  builder,  must  be  set  forth."  Naming  a  per- 
son as  contractor,  or  owner,  or  both,  when  he  was  such  at  the  time 
of  the  contract,  would  seem  to  be  liable  to  no  objection,  arising 
either  from  the  words  or  spirit  of  the  act ;  nor  is  any  error  per- 
ceived in  filing  the  claim  against  a  person  who  has  become  the  pur- 
chaser after  the  building  is  finished,  but  before  the  claim  is  filed, 
arid  who  remains  the  owner,  or  is  the  reputed  owner,  at  the  time  it 
is  filed.  The  owner  complains  with  a  bad  grace  of  a  proceeding, 
which  gives  him  notice  of  the  lien  on  his  property,  and  at  the  same 
time  an  opportunity  to  make  a  defence,  and  which  subjects  him  to 
no  personal  liability  whatever. 

At  the  trial  evidence  was  overruled,  because  no  notice  was  given 
of  the  special  matter.  It  is  contended,  that  the  affidavit  of  defence 
is  equivalent  to  notice;  but  this  will  not  justify  us  in  dispensing 
with  the  positive  requirement  of  the  rule  of  court,  which  is  intended 
to  guard  against  surprise.  As  the  defendant  omitted  to  give  notice, 
the  plaintiff  had  a  right  to  suppose  that  all  intention  of  insisting 
on  a  set-off  had  been  abandoned.  And  to  this  effect  is  the  case  of 
Beyer  t».  Fenstermacher,  2  Whart.  97,  where  it  is  said  that  it  has 
been  repeatedly  decided,  that  notice  of  set-off  is  necessary,  al- 
though evidence  may  have  been  given  of  the  same  matter  before 
arbitrators.  The  rule  of  court  is  easily  observed,  and  is  so  clearly 
beneficial,  that  it  ought  not  to  be  relaxed  on  slight  or  frivolous  pre- 
texts. Besides,  the  affidavit,  even  if  received  as  a  substitute  for 
notice,  is  too  general  to  give  that  information  of  the  special  matter 
which  the  plaintiff  has  a  right  to  require.1 

The  claim  is  filed  against  Nathan  P.  Sullivan,  contractor,  and 
*Peter  A.  Browne,  owner.  To  the  scire  facias  the  sheriff  r*Q~A 
returns  "made  known,"  as  to  Sullivan,  "nihil  habet,"  as  to  ^ 
Browne.  There  is  an  appearance  for  one  only,  but  the  pleas  are 
for  both  defendants,  the  jury  are  sworn  as  to  both,  and  the  judg- 
ment is  against  both.  And  this,  though  irregular,  may  well  stand, 
because  Mr.  Browne  cannot  be  injured  by  the  judgment.  He  is 
not  personally  liable,  as  has  been  suggested,  even  for  costs;  for  this 
1  See  5  W.  4  S.  105 ;  4  Casey  232. 
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is  a  proceeding  in  rem,  and  the  claimants  can  only  look  for  indem- 
nity to  the  building  which  is  encumbejred  with  the  lien.  It  was  not 
disputed  at  the  trial,  that  Mr.  Browne  was  the  owner  at  the  time 
the  claim  was  filed,  nor  do  I  perceive  in  what  aspect  that  question 
was  material.  The  intention  of  the  scire  facias  was  to  get  a  judg- 
ment against  the  building,  so  as  to  coerce  payment  out  of  the  pro- 
ceeds of  sale  ;  and  this  object  may  be  reached  as  well  by  a  judgment 
against  the  contractor  alone,  as  against  both.  In  no  respect  were 
the  defendants  injured,  either  by  the  charge  of  the  court  or  the 
judgment ;  for  even  had  the  process  been  dropped  against  him,  the 
building  would  still  be  liable  to  the  claim  of  the  lien  creditors. 
And  the  effect  would  be  the  same  if  the  issue  had  been  found  for 
him ;  that  is,  the  plaintiff  would  be  entitled  to  judgment  against 
the  building  notwithstanding.  The  act  directs,  that  the  writ  of 
scire  facias  shall  be  served  in  the  same  manner  as  a  summons  upon 
the  defendant,  if  he  can  be  found  in  the  county,  and  a  copy  shall 
also  be  left  with  some  person  residing  in  the  building,  if  occupied 
as  a  place  of  residence;  but  if  not  so  occupied,  it  shall  be  the  duty 
of  the  sheriff  to  affix  a  copy  of  such  writ  upon  the  door,  or  other 
front  part  of  such  building.  A  copy  of  the  summons,  as  we  must 
presume,  has  been  left  or  affixed,  as  is  directed,  as  no  objection 
on  that  account  has  at  any  time  been  made.  The  writ  was  served  on 
one,  and  as  appears  by  the  return  of  nihil  habet,  was  not  served  on 
the  other ;  and  under  such  circumstances,  if  the  plaintiff  had  filed 
a  declaration,  he  would  have  counted  against  one  only,  noticing  the 
fact  that  the  other  was  not  summoned ;  and  the  jury  would  have 
been  sworn  against  one ;  and  this  would  have  been  the  proper  course. 
But  although,  as  before  said,  the  course  pursued  is  irregular,  it  is 
not  sufficient  cause  of  reversal ;  as  no  harm  is  done.  The  parties 
are  not  placed  in  any  worse  situation  by  a  judgment  against  both 
defendants,  than  they  would  have  been  had  the  judgment  been  ren- 
dered against  one  only.  An  error,  without  an  injury  to  a  party, 
is  no  cause  for  the  reversal  of  a  judgment. 

Judgment  affirmed. 

Cited  by  counsel,  4  W.  &  S.  261  ;  2  Barr  364  ;  6  Id.  190 ;  2  Jones  46,  385  ; 
12  Harris  519 ;  10  P.  F.  Smith  397. 

Cited  by  the  court,  2  Barr  88  ;  10  Id.  189  ;  6  P.  F.  Smith  193.  ||As  to  the 
propriety  of  designating  as  contractor,  one  named  as  owner,  if  the  work, 
&c.,  was  done  upon  his  order  :  Dearie  v.  Martin.  28  Smith  58  ;  s.  c.  2  W.  N. 
C.  575.  It  is  sufficient  to  name  the  person  who  was  owner  when  the  work 
commenced :  Fourth  Baptist  v.  Schreiner,  7  Norris  124  ;  s.  c.  6  W.  N.  C.  407. 
The  omission  of  the  owner's  name  is  a  fatal  defect:  Steinman  v.  Miller,  12 
W.  N.  C.  244.  As  to  amendments  by  adding  or  striking  out  the  names  of 
parties,  see  acts  of  11  June  1879,  P.  L.  122  ;  9  April  1862,  sect.  1,  P.  L.  402. 
The  act  of  1879  is  prospective  :  Fahnestock  «.  Wilson,  14  Norris  301. || 
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Bensell  and  others  against  Chancellor. 

IN   ERROR. 

1.  In  ejectment  by  the  devisees  of  A.  against  one  claiming  under  a  deed 
from  A.,  executed  by  B.,  his  brother,  and  attorney  in  fact,  the  allegation 
on  the  part  of  the  plaintiffs  being  that  A.  was  non  compos  mentis  at  the 
date  of  the  deed,  it  was  held,  that  evidence  of  declarations  of  B.  that  A.  was 
non  compos  about  the  time  of  the  execution  of  the  power  of  attorney  and 
deed,  was  not  admissible  on  behalf  of  the  plaintiffs. 

2.  In  1799  A.  made  a  will,  wherein  he  devised  certain  real  estate  to  B.  for 
life,  and  from  and  immediately  after  the  decease  of  B.  to  the  children  of  B. 
that  should  be  living  at  the  time  of  their  father's  death,  as  tenants  in  com- 
mon in  fee.     In  1803  a  deed  of  bargain  and  sale  of  the  premises  was  exe- 
cuted by  A.  to  C.     In  1805  A.  died  ;  and  in  1827  B.  died  ;  and  in  1831,  an 
ejectment  was  brought  by  the  children  of  B.  against  persons  holding  the 
premises  by  mesne  conveyances  under  C. ;  on  the  ground  that  A.  was  now 
compos  mentis  at  the  date  of  the  deed :  Held,  that  the  plaintiffs  were  barred 
by  the  statute  of  limitations,  though  A.  was  non  compos  at  the  date  of  the 
deed,  and  though  the  plaintiffs  were  infants  at  the  time  of  his  death. 

3.  A  grantor  in  a  deed  may  avoid  his  conveyance  by  proof  that  he  was 
non  compos  mentis  at  the  time  of  its  execution. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  of  ejectment  brought  by 
Charles  Edward  Bensell,  E.  S.  Bensell,  and  George  A.  Bensell 
against  Wharton  Chancellor,  to  recover  a  certain  messuage  and  lot 
of  land,  situate  in  the  county  of  Philadelphia. 

On  the  trial,  before  Pettit,  Pres't,  on  the  28th  of  May  1839, 
the  plaintiffs'  counsel  gave  in  evidence  that  a  certain  Engle  Ben- 
sell  being  seised  in  his  demesne  as  of  fee,  of  the  premises,  made 
and  published  his  last  will  and  testament,  on  the  26th  day  of 
March  1799,  whereof  he  appointed  his  brother,  Doctor  George 
Bensell,  sole  executor,  and  thereby  devised  the  premises  to  his  said 
brother,  George  Bensell,  for  and  during  all  the  term  of  his,  the  said 
George  Bensell's  natural  life ;  and  from  and  immediately  after  the 
decease  of  the  said  George  Bensell,  then  unto  all  and  every  the 
child  and  children  of  the  said  George  Bensell,  that  should  be  living 
at  the  time  *of  their  father's  death,  and  the  lawful  issue  of  [-$079 
such  of  them  as  should  be  then  deceased,  in  fee,  as  tenants  *• 
in  common,  so  nevertheless,  that  such  issue  should  take  and  receive 
such  part  or  share  only  as  his,  her,  or  their  deceased  parent  would 
have  taken  if  then  living.  That  the  said  Engle  Bensell  died  in  the 
month  of  June  1805,  and  that  on  the  8th  day  of  July  following, 
his  will  was  duly  proved.  That  George  Bensell  died  in  the  year 
1827,  and  that  the  plaintiffs  were  his  sole  surviving  children  at  the 
time  of  his  death ;  and  that  such  of  his  children  as  were  then 
deceased  had  left  no  issue  then  surviving. 
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The  counsel  of  the  defendant,  to  maintain  and  prove  the  issue  on 
his  part,  gave  in  evidence  the  original  title  papers  of  the  premises 
in  controversy,  and  among  them  a  deed  of  the  1st  of  June  1724, 
from  one  Ashmead  and  wife  to  Griffith  Jones,  in  fee,  and  a  lease 
and  release,  in  fee,  dated  the  25th  and  26th  of  April  1738,  from 
Jones  and  wife  to  George  Bensell,  under  whom  title  was  deduced 
to  his  grandson,  the  said  Engle  Bensell. 

A  letter  of  attorney,  dated  the  7th  of  September  1803,  from  the 
said  Engle  Bensell  to  the  said  George  Bensell,  was  called  for  by 
the  defendant's  counsel,  and  produced  under  the  call  by  the  plain- 
tiffs' counsel.  It  was  acknowledged  on  the  day  of  its  date,  before 
the  then  chief  justice  of  the  Supreme  Court  of  Pennsylvania,  and 
attested  by  two  subscribing  witnesses,  proved  to  be  since  dead,  one 
of  whom  was  then  a  student  of  the  law  in  the  office  of  William 
Rawle,  Esquire.  This  letter  of  attorney  was  recorded  within  a 
month  after  its  date ;  and  it  was  proved  by  Frederick  Beates,  a 
scrivener,  examined  as  a  witness  for  the  defendant,  that  it  was 
drawn  by  a  deceased  clerk  of  his,  and  for  him,  under  the  direction 
of  the  said  William  Rawle,  Esq.,  a  deceased  lawyer  of  high  stand- 
ing. Mr.  Beates,  whose  age  was  seventy-seven,  testified,  that  at 
this  day  he  could  not  remember  any  thing  at  all  about  this  letter 
of  attorney,  except  that  he  made  it  for  Mr.  Rawle  ;  and  could  not 
put  the  parties  in  the  way  of  getting  at  any  living  witness  who 
could  give  any  information  of  the  facts  which  took  place  at  the  time 
of  its  execution.  The  letter  of  attorney  contained  a  general 
authority  from  Engle  Bensell  to  George  Bensell,  to  manage  all  his 
estate,  real  and  personal,  and  particularly  to  sell  and  convey  all  his 
real  estate,  and  receive  and  invest  the  proceeds,  &c. 

The  defendant  then  gave  in  evidence  a  deed  of  bargain  and  sale, 
dated  the  12th  of  September  1803,  from  Engle  Bensell,  by  his 
attorney,  George  Bensell,  to  Edward  Burrows,  in  fee,  for  the 
premises  in  question,  for  the  consideration  of  three  thousand  dol- 
lars ;  and  then  deduced  a  title  regularly,  by  various  conveyances, 
from  Burrows  to  himself.  He  also  proved  that  Burrows,  and  those 
deriving  title  under  him,  had  been  in  peaceable  possession  of  the 
*37T1  Pren"ses  *fr°m  tne  12th  of  September  1803,  to  the  day  upon 
-•  which  the  issue  was  tried. 

The  counsel  for  the  plaintiffs  then  to  rebut  this  evidence,  pro- 
duced two  witnesses  to  prove  that  Engle  Bensell  was  insane  about 
the  time  of  the  date  of  the  power  of  attorney  and  conveyances  ;  and 
for  the  purpose  of  proving,  as  they  stated,  that  George  Bensell.  at 
the  date  of  the  power  of  attorney,  knew  that  Engle  Bensell  was 
insane,  offered  in  evidence  an  exemplification  of  certain  proceedings 
in  the  Orphans'  Court,  viz.,  a  petition  by  George  Bensell,  dated 
the  26th  of  March  1803,  setting  forth  that  Engle  Bensell,  his 
brother,  had  been  appointed  guardian  of  the  person  and  estate  of 
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Ann  Billings,  a  niece  of  the  petitioner,  and  that  the  said  Engle 
Bensell  labored  under  a  mental  disorder,  in  consequence  of  a  para- 
lytic affection,  and  which  rendered  him  incapable  of  business,  and 
praying  the  court  to  revoke  the  appointment.  Attached  to  the 
petition  was  a  certificate,  signed  by  three  persons,  setting  forth  that 
Engle  Bensell  was  at  the  time  in  a  state  of  apparent  mental  derange- 
ment, and  an  affidavit  by  George  Bensell  to  the  truth  of  the  facts 
stated  in  the  petition.  The  record  also  stated  that  the  court 
revoked  the  appointment  of  Engle  Bensell,  and  appointed  Dr.  Ben- 
Bell  guardian  in  his  place. 

This  document  was  objected  to  by  the  defendant's  counsel,  and 
rejected  by  the  court;  whereupon  the  plaintiffs'  counsel  excepted. 

The  plaintiffs'  counsel  then  offered  in  evidence  a  certificate  dated 
the  2d  of  May  1804,  signed  by  Dr.  Casper  Wistar  (since  deceased), 
stating  that  he  had  seen  Engle  Bensell.  and  examined  his  case,  and 
found  that  he  was  afflicted  with  insanity,  and  was  a  proper  patient 
for  the  Pennsylvania  Hospital ;  together  with  an  obligation  from 
George  Bensell  to  provide  for  him  there. 

These  papers  were  also  objected  to,  rejected,  and  exception 
taken. 

The  plaintiffs'  counsel  then  offered  in  evidence  a  paper  in  the 
handwriting  of  George  Bensell,  dated  Monday  June  24th  1805,  and 
endorsed  "  memorandums  respecting  proving  E.  Bensell's  will ;" 
and  another  paper,  also  in  the  handwriting  of  George  Bensell,  with- 
out date,  and  apparently  a  part  of  a  letter  respecting  his  brother's 
affairs,  in  which  the  fact  of  his  laboring  under  mental  derangement 
was  stated. 

These  papers  were  also  objected  to,  rejected,  and  exceptions 
taken. 

The  defendant's  counsel  then  produced  a  witness,  who  testified 
that  he  was  present  when  the  purchase  was  made  of  the  property 
of  Burrows  in  1803  ;  that  the  price  given  was  a  large  one;  that  the 
purchase  was  made  of  George  Bensell ;  that  Engle  Bensell  was 
*not  present  in  the  transaction ;  and  that  he  saw  Engle  po-™ 
Bensell  occasionally  at  the  time,  and  did  not  notice  that  he  •- 
was  out  of  his  mind. 

The  court  charged  the  jury,  that  there  were  three  questions  in 
the  cause. 

1.  Whether  Engle  Bensell's  mental  incapacity  was  such  as  to  ren- 
der invalid  the  sale  to  Captain  Burrows. 

2.  Whether  there  was  any  fraud  in  the  transaction  to  which  Cap- 
tain Burrows  was  in  any  respect  privy. 

3.  Of  the  effect   of  the  possession  of  the  defendant,  and  those 
under  whom  he  deduced  title,  from  the  time  of  the  purchase  by 
Edward  Burrows. 

The  two  first  points  were  left  to  the  jury. 
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On  the  third  point,  the  court,  after  remarking  that  the  possession 
of  Edward  Burrows  and  those  holding  under  him,  was  admitted  tc 
have  continued  from  the  year  1803  to  the  bringing  of  this  action, 
charged,  that  if  there  had  been  no  fraud  in  the  transaction  to  which 
Edward  Burrows  was  privy  when  he  bought  and  paid  for  the  land, 
the  adverse  possession  began  to  run  from  the  time  when  he  took 
possession  of  it.  And  in  that  event,  his  possession  and  that  of  those 
who  deduced  title  under  him,  was  a  sufficient  bar  to  the  plaintiffs' 
claim,  even  though  the  jury  were  satisfied  of  the  insanity  of  Engle 
Bensell  at  the  time  of  making  the  letter  of  attorney  to  George 
Bensell.  But  that  if  there  was  fraud  on  the  part  of  Edward  Bur- 
rows, then  the  statute  of  limitations  would  not  avail  as  a  defence, 
and  the  plaintiffs  might  recover.  That  the  disability  of  impediment 
of  insanity  ceased  with  the  death  of  Engel  Bensell,  in  1805.  That 
although  the  plaintiffs  were  then  in  their  minority,  the  disability  of 
infancy  could  not  be  superadded  to  that  of  insanity,  so  as  to  give 
the  plaintiffs  the  benefit  of  the  cumulative,  or  additional  disability 
of  infancy.  That  the  intervention  of  the  life  estate  of  Dr.  Bensell, 
under  Engle  Bensell's  will,  did  not  suspend  the  running  of  the  stat- 
ute of  limitations,  because  the  possession  of  Burrows  had  begun 
during  Engel  Bensell's  lifetime,  before  the  commencement  of  the 
life  estate.  That  as  the  possession  thus  begun  had  continued  in  the 
•whole,  for  more  than  twenty-one  years  before  suit  brought,  and  as 
more  than  ten  years  of  that  time  had  elapsed  since  the  cessation, 
by  Engle  Bensell's  death,  of  the  only  disability  which  existed  when 
the  adverse  possession  began  to  run,  the  plaintiffs  (if  there  were  no 
fraud  on  the  part  of  Captain  Burrows),  were  precluded  and  barred 
from  maintaining  the  present  action. 

A  bill  of  exceptions  having  been  taken,  the  cause  was  removed  to 
this  court,  and  error  assigned  in  the  following  points. 
#o7r-i  *"1.  That  the  court  below  rejected  as  inadmissible  an 
J  exemplification  of  certain  proceedings  in  the  Orphans'  Court, 
touching  the  appointment  of  Dr.  G.  Bensell  as  guardian  to  his  niece, 
Ann  Billings,  offered  in  evidence  by  the  plaintiffs  to  prove  the  in- 
sanity of  Engel  Bensell,  and  the  said  Dr.  G.  Bensell's  knowledge 
of  the  same. 

2.  That  the  said  court  rejected  as  inadmissible  a  certificate  of  the 
insanity  of  Engle  Bensell,  signed  by  C.  Wistar,  Junior,  deceased, 
M.  D.,  and  the  engagement  of  Dr.  G.  Bensell  to  pay  for  the  main- 
tenance of  the  said  Engle  Bensell,  while  in  the  Pennsylvania  Hos- 
pital, offered  in  evidence  by  the  plaintiffs,  for  the  purpose  of  proving 
the  insanity  of  the  said  Engle  Bensell,  and  the  said  Dr.  G.  Bensell's 
knowledge  thereof." 

8.  That  the  said  court  rejected  as  inadmissible  two  papers,  proved 
to  be  in  the  handwriting  of  Dr.  George  Bensell,  offered  for  the  same 
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purpose  as  the  documents  mentioned  in  the  first  and  second  errors 
above  assigned. 

4.  That  the  learned  judge  who  tried  the  cause  left  it  as  a  ques- 
tion for  the  jury,  whether  Engle  Bensell's  mental  incapacity  was 
such  as  to  render  invalid  the  sale  to  Captain  Burrows. 

5.  That  the  said  learned  judge  charged  the  jury,  that  if  there 
were   no   fraud   to   which   Edward   Burrows   was  privy  when  he 
bought  and  paid  for  the  land  in  controversy,  the  adverse  possession 
began  to  run  from  the  time  when  he  took  possession  of  it,  and  in 
that  event  his  possession,  and  that  of  those  claiming  under  him, 
was  a  bar  to  the  plaintiff's  claim. 

6.  That  the  said  learned  judge  charged  the  jury,  that  though 
the  plaintiffs  were  in  their  minority  at  the  period  of  Engle  Ben- 
sell's  death,  the  disability  of  infancy  could  not  be  superadded  to 
that  of  insanity,  so  as  to  prevent  the  statute  of  limitations  from 
running  against  the  plaintiffs  until  they  respectively  arrived  at  the 
age  of  twenty-one  years. 

7.  That   the  judge  aforesaid  charged  the  jury  that  the  inter- 
vention of  the  life-estate  of  Dr.  G.  Bensell  did  not  suspend  the 
running   of  the  said  statute,  because  the  possession  of  Burrows 
had  begun  during  Engle  Bensell's  lifetime,  before  the  commence- 
ment of  the  said  life  estate. 

8.  That  the  aforesaid  learned  judge  charged  the  jury  that  the 
plaintiffs  were  precluded  and  barred  from  maintaining  their  said 
action  by  the  statute  of  limitations  aforesaid." 

Mr.  Meredith,  for  the  plaintiffs  in  error. — The  material  point 
in  this  case  is,  when  did  the  adverse  possession  of  Burrows,  or  of 
those  claiming  under  him  commence.  We  contend  that  it  did  not 
begin  until  the  death  of  Engle  Bensell.  The  twenty-one  years 
commence  *from  the  time  that  a  right  of  entry  accrues,  r*q7fi 
or  an  action  may  be  supported.  Hall  v.  Vandegriff,  8  «•' 
Binn.  374.  The  possession  of  Burrows  was  not  adverse  to  Ben- 
sell.  Adverse  possession  must  be  grounded  on  disseisin.  Angel 
on  Limitations  76,  77.  Bensell,  being  a  lunatic,  could  not  dis- 
able himself,  or  enter  against  his  own  deed.  Bro.  Abr.  tit.  Dum 
Fuit,  &c.,  pi.  3  ;  Litt.  405,  406 ;  4  Co.  Rep.  125.  Bensell  not 
having  had  a  right  of  entry  in  his  lifetime,  the  twenty-one  years 
could  not  have  begun  until  his  death,  when  the  right  of  entry 
accrued  to  his  devisee  for  life.  The  case  of  Cutler  v.  Motzer,  13 
S.  &  R.  356,  is  decisive  on  this  point.  So  in  Hall  v.  Vandegriff, 
it  was  held,  that  if  A.,  the  next  heir  in  tail,  releases  to  B.,  tenant 
in  tail  in  possession,  the  statute  does  not  begin  to  run  until  the 
death  of  B.  without  issue.  Shepley  v.  Little,  6  Watts  500. 
There  must  be  laches  in  a  party  before  the  statute  can  begin  to 
run  against  him.  Jackson  v.  Schoonmaker,  4  Johns.  401 ;  Doe 
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v.  Scott,  4  Barn.  &  Ores.  706 ;  10  E.  C.  L.  R.  443 ;  Bassler  v. 
Niesly,  2  S.  &  R.  354  ;  Garwood  v.  Dennis,  4  Binn.  326  ;  Angel] 
on  Limitations  190;  Cro.  Eliz.  398;  3  Co.  77;  Plowden  252,  6. 

Mr.  Cadwalader,  for  the  defendant  in  error,  was  stopped  by  the 
court. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  petition  of  Dr.  Bensell  to  have  his  princi- 
pal removed  for  mental  incapacity,  his  agreement  to  pay  for  his 
maintenance  as  an  insane  patient  in  the  Pennsylvania  Hospital, 
his  memoranda  of  a  conversation  with  the  deputy  register,  and  his 
unfinished  draught  of  a  letter,  are  all  evincive  of  an  opinion  that 
his  principal  was  insane.  But  what  has  his  opinion  to  do  with  the 
question  whether  he  was  actually  so  ?  We  know  that  admissions 
by  an  agent  in  the  course  of  the  business,  are  evidence  to  charge 
the  principal,  because,  in  contemplation  of  law,  they  are  the 
admissions  of  the  principal ;  but  we  know  not  on  what  grounds 
they  can  be  received  to  affect  one  who  has  done  nothing  to  make 
them  his  own.  To  suffer  an  agent's  by-play  to  impugn  his  acts, 
would  open  a  wide  field  to  collusion  with  his  principal.  Without, 
then,  a  ground  laid  by  evidence  of  conspiracy  with  the  party  to  be 
affected,  no  trace  of  which  is  discoverable  in  this  record,  an  agent's 
surmise  that  his  principal  was  mad,  is  incompetent  to  prove 
him  so. 

Of  the  remaining  point,  little  more  need  be  said,  than  that  it  is 
ruled  by  Thompson  v.  Smith,  7  S.  &  R.  209 ;  in  which  a  title 
that  had  accrued  during  infancy,  was  barred  at  the  expiration  of 
the  indulgence  allowed  to  that  disability,  though  coverture  had 
intervened  and  continued,  without  intermission,  till  suit  brought. 
The  principle  of  that  case  arises  directly  out  of  the  words  of  the 
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*statute.     "  If  any   person,"    it   is    said    in    the   proviso, 


"  having  such  right  or  title,  shall  be,  at  the  time  such 
title  first  descended  or  accrued,  within  the  age  of  twenty  one  years, 
feme  covert,  non  compos  mentis,  imprisoned,  or  beyond  sea,  and 
without  the  United  States,"  such  person  shall  have  ten  years  to 
bring  suit  after  coming  of  age,  &c.  Thus,  disabilities  subse- 
quently accruing,  are  not  provided  for  ;  and  for  that  reason,  the 
statute,  having  once  started,  runs  over  every  obstacle :  which  ac- 
cords with  the  construction  made  by  the  British  courts  of  the 
proviso  in  the  statute  21  Jac.  1.  of  which  ours  is  a  transcript,  as  in 
Cotteral  v.  Dutton,  4  Taunt.  825,  and  Durore  v.  Jones,  4  T.  R. 
410.  Were  it  not  for  this,  a  play  of  alternate  disabilities  might 
keep  a  right  of  entry  afoot  indefinitely.  If,  then,  tltere  was  such 
a  right  in  Engle  Bensell,  who,  though  to  be  taken  for  a  lunatic, 
was  not  an  infant,  the  plaintiffs  who  represent  him  cannot  call 
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their  infancy  in  aid  of  his  disability ;  for  though  they  may  have 
been  infants  when  the  land  was  conveyed  by  his  agent,  it  was  not 
their  infancy  which  prevented  him  from  contesting  the  validity  of 
the  deed  by  an  action. 

It  is  said  that  being  insane,  and  consequently  incompetent,  as 
it  is  supposed,  to  stultify  himself,  he  had  not  a  right  of  entry, 
because  he  could  not  prosecute  it  by  action.     If  that  were  so,  the 
saving,  in  cases  like  the  present,  would  be  unnecessary ;    for  the 
heir  or  alienee  would  have  a  longer  period  of  indulgence  without 
it.     To  give  him  ten  years  from  the  cessation  of  the  disability,  did 
the  statute  only  then  begin  to  run,  would  be  absurd.     But  that  a 
lunatic  would  have  right  of  entry,  notwithstanding  a  well  founded 
personal  incapacity  to  prosecute  it  by  action,  especially  when   he 
might  prosecute  it  by  entry,  is  evident  from  the  admitted  capacity 
of  a  committee  to  prosecute  it  on  his  title ;    for  it  cannot  be  pre- 
tended  that  such  a  right,  when  founded  on  the  invalidity  of  a 
lunatic's  act,  arises  for  the  first  time,  at  the  finding  of  an  office. 
In  that  respect,  he  might,  were  it  necessary,  be  put  in  the  predica- 
ment of  an  alien  enemy,  whose  personal  incapacity  to  sue  is  inde- 
pendent of  his  cause  of  action.     But  no  rule  founded  on  so  absurd  a 
supposition  as  that  a  man  cannot  tell  whether  he  was  out  of  his  senses 
at  a  particular  period,  or  what  he  did  when  he  was  so,  can  hold  its 
ground  ;  and  the  wonder  is,  that  it  has  been  endured  so  long  by  the 
British  courts.     Who,  that  has  conversed  with  an  insane  man,  has 
not  heard  him  speak  of  past  transactions  with  entire  accuracy  ;  and 
is  it  creditable  that  restoration  to  reason   has  the  effect  of  effacing 
past  impressions  ?     That  memory  is  often  more  intense  in  madness 
than  in  health,  that  a  maniac  can  frequently  trace  the  disordered 
action  of  his  mind  through  all  its  wanderings  in  the  wildest  delir- 
ium, and  that  he  is,  at  the  time,  often  semi-conscious  of  the  fallacy 
of  his  illusion,  is  shown  in  a  recent  narrative  of  his  own  case,  by 
an  unfortunate  son  of  the  unfortunate  premier,  Mr.  Percival — a 
narrative  which,  by  its  minute  delineation  *of  the  morbid   r*q7o 
sensibilities  and  distempered,  but  preternaturally  acute,  per-   ^ 
ceptions  of  a  religious  madman,  has,  it  is  conceded,  added  more  to 
the  stock  of  professional  knowledge  in  regard  to  the  moral  treat- 
ment proper  for  an  insane  patient,  than  all   that  had  preceded  it 
thrice  told.     But  of  what  importance  are  his  perceptions  or  his 
reminiscences  ?     The  question  has  regard,  upon  principle,  not  to 
what  he  can  recollect,  but  what  he  can  prove.     How  then  does  it 
stand  on  authority  ?     That  one  who  has  been  insane  shall  not  be 
received  to  allege  his  own  infirmity,  or  to  blemish  himself,  as  it  is 
sometimes  improperly  called,  is  by  no  means  settled  in  England  at 
this  day.     Till  the  reign  of  Henry  VI.,  it  is  admitted  on  all  hands, 
the  law  was  held  that  he  might ;  and  Mr.  Powell,  in   his   Treatise 
on  Contracts,  page  19,  admits,  that  if  the  reason  of  the  thing  coin- 
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cided  with  it,  the  weight  of  authority  might  be  admitted  to  be 
that  way  ;  but  he  thinks  it  decisive  that,  unlike  infancy,  to  which 
it  has  been  compared,  this  particular  disability  may  be  feigned, 
and  that  the  law  therefore  must  necessarily  preclude  the  possibility 
of  fraud  from  it,  by  precluding  an  allegation  of  the  fact  from  which 
it  might  spring.  Now  to  say  nothing  of  the  impossibility  of  sup- 
pressing all  transactions  that  may  be  infected  with  fraud,  or  of  the 
inconsistency  of  precluding  the  lunatic  himself  from  alleging  his 
infirmity,  in  order  to  be  secure  against  imposition,  and  yet  allow- 
ing his  committee  to  do  it  for  him,  it  may  be  remarked,  that  the 
assertion  of  dissimilitude  is  unfounded  in  fact,  as  very  clear  proofs 
of  infancy  may  be  counterfeited  ;  and  I  have  known  a  party,  on  the 
other  hand,  overreached  by  an  assumed  capacity  to  convey.  On 
the  other  side  of  the  question  stands  the  name  of  Mr.  Fonblanque, 
(b.  1,  ch.  2,  §  1,  note  f,)  who  thinks  that  Fitzherbert's  doctrine, 
in  opposition  to  that  which  is  supposed  to  be  currently  received,  is 
sustained,  as  well  by  his  reasons  as  his  authorities.  Sir  William 
Blackstone  speaks  of  the  notion  that  a  man  shall  not  be  admitted 
to  plead  his  insanity,  with  evident  disparagement.  It  is  however 
but  a  question  of  pleading  after  all :  for  no  one  has  ventured  to 
question  the  decision  in  Yates  v.  Boen,  2  Stra.  1104,  in  which 
lunacy  was  given  in  evidence  under  non  estfactum.  Indeed,  that 
precedent  was  followed  in  Foulder  v.  Silk,  3  Camp.  125,  and  even 
so  late  as  Bagster  v.  Portsmouth,  7  D.  &  R.  614,  Mr.  Justice 
Littledale  went  the  whole  length  of  affirming  that  a  deed  might  be 
avoided  by  a  plea  of  lunacy ;  though  in  Brown  v.  Joddrell,  3  Car. 
&  Payne  80,  Lord  Tenterden  intimated  that  a  lunatic  might  not 
allege  his  incapacity,  unless  he  had  been  imposed  on  in  consequence 
of  it.  That,  however,  was  said  in  reference  to  a  contract  for  work 
and  labor  done ;  which,  if  not  otherwise  unfair,  cannot  be  avoided 
by  the  lunatic,  or  any  one  else.  Finally,  in  Turner  v.  Meyers,  1 
Ilagg.  Cons.  Rep.  414,  it  was  held  by  Sir  William  Scott,  for  clear 
law,  that  a  party  who  was  deranged  at  the  time  of  his  marriage, 
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may  come  into  the  Ecclesiastical   Court  to  maintain  *his 


own  past  insanity  ;  and  that  a  defect  of  capacity  from 
that  cause  invalidates  the  contract  of  marriage  as  well  as  any  other. 
Thus  stands  the  controversy  in  England. 

In  the  United  States,  we  have  an  explicit  opinion  by  the  dis- 
tinguished author  of  the  Commentaries  on  American  Law,  2 
Kent  451,  that  the  doctrine  of  Littleton  and  Coke  is  manifestly 
unjust,  absurd,  and  actually  exploded  ;  in  which  he  is  sustained 
by  Webster  v.  Woodford,  3  Day's  Rep.  90 ;  Grant  v.  Thompson,  3 
Conn.  Rep.  203 ;  Mitchell  v.  Kingman,  5  Pick.  431 ;  and  Rice  v. 
Peet,  5  John.  503.  Whatever,  then,  may  be  the  rule  in  England, 
I  take  it  to  be  settled  in  America,  that  the  party  himself  may  avoid 
his  acts,  exoeot  those  of  record  and  contracts  for  necessaries  and 
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services  rendered,  by  allegation  and  proof  of  insanity.  As  then 
Engle  Bensell  had  a  right  of  entry  on  which  he  was  competent  to 
maintain  an  action,  the  bar  was  complete  at  the  expiration  of 
twenty-one  years  from  the  conveyance ;  for  the  statute,  beginning 
its  course  by  reason  of  his  capacity  to  regain  the  possession,  ran 
over  the  intermediate  freehold  of  Dr.  Bensell  under  the  will,  and 
overreached  the  ten  years  allowed  for  the  particular  disability. 

Judgment  affirmed. 

Cited  by  counsel,  7  W.  &  S.  244 ;  4  Ban-  375  ;  10  Id.,  58  ;  1  Jones  524. 

Cited  by  the  court,  6  Barr  374 ;  9  P.  F.  Smith  305  ;  1  Parsons  36  ;  ||Craw- 
ford  P.  Scovill,  13  Norris  51,  a.  c.  8  W.  N.  C.  365,  as  to  the  general  rule  (sic) 
that  a  grantor  in  a  deed  may  avoid  it^  by  proof  of  his  then  insanity.  la 
this  case,  however,  there  was  also  an  offer  to  show  notice  and  fraud  in  the 
vendee. 

One  who  while  insane  obtains  money  on  his  note  is  liable  thereon,  in  the 
absence  of  fraud  and  of  notice  on  the  part  of  the  lender;  quare,  would 
lunacy  proceedings  be  notice ;  this  decision  does  not  apply  to  conveyances 
of  land,  or  other  instruments  under  seal :  Lancaster  Bank  v.  Moore,  28  Smith 
407.  In  Kneedler's  Appeal,  11  Norris  428,  the  court  refused  to  open  a 
judgment  confessed  by  warrant  given  by  a  lunatic.  He  had  counsel,  received 
and  prudently  applied  the  consideration.  There  was  no  notice.  The  war- 
rant need  not  have  been  under  seal.jj 


[PHILADELPHIA,  FEBRUARY  29,  1840.] 

Tustin  and  another  against  Cameron. 


IN   ERROR. 


In  an  action  on  a  promissory  note  given  by  the  defendants  in  favor  of  the 
plaintiff,  it  was  held,  that  the  defendants  might  set  off  a  debt  due  by  the 
plaintiff  to  a  company  or  partnership  of  which  the  defendants  were  mem- 
bers 5  the  other  members  of  the  company  or  partnership  authorizing  the 
same. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

*In  the  court  below  John  Cameron  brought  an  action  on  r*oon 
the  case  against  Thomas  Tustin  and  George  W.  Harris,  ' 
lately  trading  under  the  firm  of  Tustin  &  Harris,  upon  two  promis- 
sory notes,  dated  the  2d  of  October  1838,  for  five  hundred  and  fifty- 
three  dollars  each,  drawn  by  the  defendants  in  favor  of  the  plain- 
tiff ;  one  payable  in  thirty  days,  and  the  other  in  sixty  days  after 
date. 

The  defendants  filed  the  following  affidavit  of  defence. 

"  George  W.  Harris,  one  of  the  defendants  above  named,  being 
duly  sworn,  says : — The  above  named  defendants  have  a  just  and 
legal  defence  to  the  whole  of  the  plaintiff  'a  claim  in  this  case,  the 
5  WHARTON — 24 
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nature  and  character  of  which  defence  are  as  hereinafter  set  forth. 
Prior  to  and  on  the  4th  day  of  November  A.  D.  1838,  the  plaintiff 
was,  and  has  ever  since  continued  to  be,  and  still  is  indebted,  to  a 
firm  styled  the  Western  Transportation  Company,  (consisting  of 
the  above  named  defendants  and  David  Leech,  Thomas  S.  Clark, 
William  Little,  Thomas  Leuford,  James  Arthur,  and  Robert  S. 
Hays),  in  the  sum  of  two  thousand  dollars  and  upwards,  for  money 
had  and  received  by  the  said  plaintiff,  before  the  said  4th  day  of 
November  A.  D.  1838,  as  the  agent  of  and  for  the  use  of  the  said 
Western  Transportation  Company ;  by  all  the  members  of  which 
the  defendants  are  expressly  authorized  and  requested  and  do  there- 
fore claim  to  set  off  against  the  plaintiff's  claim  in  this  suit,  so  much 
of  his  said  debt  to  the  said  Western  Transportation  Company  as 
may  be  necessary  to  extinguish  the  plaintiff's  said  claim. 

A  rule  to  show  cause  why  judgment  should  not  be  entered  for 
want  of  a  sufficient  affidavit  of  defence,  was  granted  by  the  court ; 
and  after  argument  the  rule  was  made  absolute.  Whereupon  the 
defendants  took  this  writ  of  error. 

Mr.  Meredith,  for  the  plaintiffs,  in  error,  cited  Wrenshall  v.  Cook, 
7  Watts  464. 

Mr.  St.  Geo.  T.  Campbell,  for  the  defendant  in  error. 

PER  CURIAM. — This  case  has  every  feature  of  Wrenshall  v. 
Cook,  except  the  plaintiff's  insolvency.  Such  a  feature,  however,  is 
not  an  essential  one;  though,  existing  in  that  case,  it  was  stated  as  a 
circumstance  to  make  the  expediency  of  a  set-off  more  apparent. 
It  is  the  practicability  of  avoiding  circuity  and  needless  costs  with 
safety  and  convenience  to  all  parties,  which  determines  the  question 
of  set-off;  and  an  increasing  liberality  has  greatly,  but  cautiously 
and  beneficially  enlarged  the  doctrine  within  a  few  years  past. 
Thus  in  Childerston  v.  Hammond,  9  S.  &  R.  68 ;  and  Stewart  v. 
Coulter,  12  S.  &  R.  252;  a  defendant  jointly  sued,  was  allowed  to 
set  off  the  plaintiff's  debt  separately  due  to  himself;  a  superior 
equity  in  a  third  person  not  being  in  the  way.  Is  not  that  the  con- 
*3S11  verse  °f  our  case>  in  which  a  defendant  separately  sued  *pro- 
-*  poses  to  set  off  a  partnership  debt  with  the  assent  of  his 
partners?  In  Henderson  v.  Lewis,  9  S.  &  R.  379,  a  debt  due  to 
the  plaintiff  by  a  co-obligor  sued  but  not  summoned,  was  not  allowed 
to  be  set  off  with  the  co-obligor's  assent,  only  because  he  was  effect- 
ively a  stranger  to  the  action ;  and  a  third  person  is  never  suffered 
to  make  it  a  medium  of  recovery  by  cross  action,  without  risk  of 
costs.  This  is  very  different  from  a  recovery  of  the  defendant's 
own  demand  with  the  license  of  those  who  have  a  concurrent  inter- 
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eat  in  it.     Such  is  a  partnership  cross  demand ;  and  it  is  ground  of 
defence  here. 

Judgment  reversed  and  a  procedendo  awarded. 

Cited  by  counsel,  2  Barr  262  ;  10  Id.  58 :  4  P.  F.  Smith  162 :  II  31  Id.  152  ; 
2  W.  N.  C.  521.|| 

Cited  by  court,  2  Jones  349  ;  10  Harris  40.  ||  "  Since  Tustin  v.  Cam- 
eron, there  has  been  no  reason  to  doubt  the  right  of  one  partner,  with  the 
assent  of  his  co-partners,  to  set-off,  in  an  action  against  himself  personally, 
a  debt  due  to  his  firm  by  the  plaintiff  in  the  suit ;"  a  formal  assignment 
from  the  firm  is  not  necessary  :  Montz  ».  Morris,  8  Norris  394.  But  such 
right  of  set-off  may  be  defeated  by  a  prior  equitable  assignment  of  the  plain- 
tiff's claim:  Caldwell  v.  Hartupee,  20  Smith  74.|i 
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Koney  against  Stiltz. 

CASK   STATED. 

A  will  made  since  the  act  of  the  8th  of  April  1833,  began  thus :  "  I  do 
make  this  my  last  will  and  testament  of  and  concerning  the  real  and  personal 
estate  whereof  I  am  in  any  wise  seised  or  otherwise  possessed,  either  in  pos- 
session or  reversion,  <fec.,  which  I  have  any  power  to  dispose  of,  as  follows," 
&c.  After  sundry  specific  and  pecuniary  legacies,  the  testator  devised  the 
whole  of  her  residuary  estate  upon  certain  trusts,  and  then  concluded :  '•  In 
order  that  the  foregoing,  my  last  will  and  testament,  may  be  carried  fully 
into  effect,  I  authorize  and  direct  my  executors  hereinafter  named,  to  sell  and 
dispose  of  such  parts  of  my  real  and  personal  estate  (as  has  not  been  herein- 
before disposed  of ),  and  good  and  sufficient  titles  in  law  to  make  to  the  pur- 
chaser for  the  same.  Heldt  that  the  executors  had  power  to  sell  certain  real 
estate  acquired  by  the  testator,  after  the  date  of  her  will,  and  of  which  she 
died  seised. 

AN  action  was  brought  in  this  court  by  John  Roney,  executor 
of  the  last  will  and  testament  of  Barbara  Odenheimer,  deceased, 
against  Michael  Stiltz,  and  a  case  stated  for  the  opinion  of  the 
court  as  follows : 

*Mrs.  Barbara  Odenheimer  on  the  22d  of  July  1835,  r>ggf> 
made  her  last  will  and  testament,  which  was  subsequently,  *- 
to  wit,  on  the  16th  of  December  1837,  (she  having  in  the  mean- 
time died),  duly  proved,  when  letters  testamentary  were  granted 
to  the  plaintiff,  one  of  the  executors,  the  other  (two  having  been 
appointed),  renouncing  the  executorship.  The  parts  material  of 
the  will  are  in  these  words,  "I,  &c.,  do  make  this  my  last  will  and 
testament  of  and  concerning  the  real  and  personal  estate,  whereof 
I  am  in  any  wise  seised  or  otherwise  possessed,  either  in  possession 
or  reversion,  or  any  person  or  persons  in  trust  for  me,  which  I  have 
any  power  to  dispose  of  as  follows:" 

The  testator,  after  some  specific  and  pecuniary  legacies,  devised 
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the  whole  of  her  residuary  estate  upon  certain  different  trusts,  and 
then  concludes.  "  In  order  that  the  foregoing,  my  last  will  and 
testament,  may  be  carried  fully  into  effect,  I  authorize  and  direct 
my  executors  hereinafter  named,  to  sell  and  dispose  of  such  parts 
of  my  real  and  personal  estate  (as  has  not  been  hereinbefore  dis- 
posed of),  and  good  and  sufficient  titles  in  law  to  make  to  the  pur- 
chaser for  the  same." 

For  the  purpose  of  carrying  the  object  of  the  will  fully  into, 
effect,  the  plaintiff,  the  acting  executor  as  before  said,  exposed  to 
public  sale  the  following  item,  among  .others,  of  the  testator's  real 
estate  ;  and  the  defendant  purchased  it  for  the  price  of  two  thou- 
sand five  hundred  dollars — a  three-story  dwelling-house  or  lot  of 
ground,  No.  486,  on  the  west  side  of  Delaware  Second  street, 
north  of  Poplar  lane,  in  the  Northern  Liberties,  seventeen  feet 
front  by  about  sixty-eight  in  depth ;  subject  to  the  payment  of  one 
pound  ground-rent,  Pennsylvania  currency,  payable  to  John  Brown, 
his  heirs  and  assigns  forever. 

The  testator  did  not  own  the  above  described  property  on  the 
22d  of  July  1835,  the  date  of  her  will.  It  was  acquired  subse- 
quently, and  between  the  making  of  her  will  and  her  death. 

The  purchaser,  the  defendant  in  this  case,  declines  paying  his 
purchase-money,  on  the  ground  that  the  plaintiff  has  not  power 
under  the  terms  of  Mrs.  Odenheimer's  will  to  make  him  a  perfect 
title  for  the  property ;  and  on  this  question  the  opinion  of  the 
court  is  asked. 

No  other  objection  is  taken  to  this  title. 

If  the  court  be  of  opinion  that  the  plaintiff  under  the  terms  of 
the  said  will,  can  make  a  perfect  title  for  the  real  estate  in  ques- 
tion, then  judgment  for  five  hundred  dollars  to  be  entered  for  the 
plaintiff  to  be  released  upon  the  defendant's  acceptance  of  a  deed 
for  the  property,  from  the  plaintiff;  but  if  the  court  be  of  a  con- 
*onq-i  trary  *opinion,  then  judgment  to  be  entered  in  favor  of  the 
-1  defendant.  Costs  to  follow  the  judgment 

Mr.  Binney,  Jr.,  for  the  plaintiff. 

1.  The  power  of  sale  is  co-extensive  with  the  devise.  By  the 
act  of  8th  April  1833,  §  40,  P.  L.  1832-33,  p.  249,  "  real  estate 
acquired  by  a  testator  after  making  his  will,  shall  pass  by  a  general 
devise,  unless  a  contrary  intent  be  manifest  on  the  face  of  the  will." 
Manifest  means,  not  doubtful,  plain,  that  which  is  showed  clearly. 
Ambiguity  of  expression,  silence,  absence  of  intention,  is  not 
enough.  In  such  case  the  estate  will  pass  by  virtue  of  the  act  of 
assembly.  There  is  not  on  the  face  of  this  will,  a  clear,  indubit- 
able intent  not  to  pass  subsequently  acquired  real  estate,  and 
nothing  short  of  such  unquestionable  negative  intent,  is,  under  the 
act  of  assembly,  sufficient.  There  may  be  a  difference  of  opinion 
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as  to  the  wisdom  of  this  provision  of  the  act,  but  the  language 
being  clear,  the  court  will  not  speculate  upon  the  policy  of  the 
legislation. 

2.  The  testator  blends  her  real  and  personal  estate.    She  makes 
no  distinction    between  the  two.     She  intended  to  make  none ; 
and   as   after-acquired   personalty   passes,    so   will   after-acquired 
realty. 

3.  She  devises  all   the  real  estate,  which  she  had  any  "  power 
to  dispose  of."     She  had  "  power  to  dispose  of"  this  after-acquired 
realty.     The  act  of  the  8th  of  April  1833,  gave  her  this  "  power." 
It  was  then  lately  passed.     The  occasion  of  the  act  and  the  pass- 
age of  the  act  were  matters  of  more  than  usual  notoriety  ;  and  it 
is  probable  that  the  testator  had  reference  to  this  very  "power  to 
dispose  of"  after-acquired  real  estate  which  the  act  gave. 

4.  The  power  of  sale,  extends  in  the  words  of  the  testator  to  all 
her  real  estate,  without  the  use  of  any  verba  depresenti,  because  she 
authorizes  her  executors  to  sell  "such  parts  of  her  real  and  per- 
sonal estate  as  has  not  been  before  disposed  of,"  and  there  is  no 
specific  devise  of  any  real  estate  prior  to  the  residuary  devises. 

The  case  is  without  precedent.  Busby  v.  Busby,  1  Dall.  226  ad 
fin.  ;  Turbett  v.  Turbett,  3  Yeates  191 ;  Potter  v.  Potter,  1  Vesey 
437,  bear  indirectly  upon  it,  though  these  cases  refer  to  the  quantity 
of  estate. 

Mr.  J.  W.  Wallace,  contra. 

The  plaintiff 's  argument  is  strong,  but  the  law  is  unsettled  and 
the  title  offered  cannot  be  pronounced  with  certainty  good.  The 
act  was  passed  to  remedy  Girard  v.  Philadelphia,  &c.,  4  Rawle  323, 
which  declared,  that  by  no  language,  however  strong,  could  after- 
acquired  realty  be  passed.  The  remedy  is  but  commensurate  with 
the  mischief.  The  legislature  did  not  mean  that  expressions  ap- 
plied to  present  owned  estates,  shall  reach  round  every  thing  which 
a  testator  during  a  long  life  may  acquire.  It  is  doubtful  if  the 
plaintiff's  construction  will  effectuate  intents,  or  what  would  have 
been  intents  had  the  testator's  mind  acted  on  the  subject-matter. 
*It  will  be  seen  that  shocking  effects  will  be  produced,  in  r*ooi 
some  cases,  by  such  a  construction.  A  testament  is  defined,  '- 
testatio  mentis:  yet  the  strength  of  the  plaintiff's  argument  is  in 
the  absence  of  intent. 

2.  The  language  is,  what  "I  am  seised  of,"  and  the  expression 
"that  I  have  any  power  to  dispose  of,"  is  applied  to  that  expression 
only. 

3.  The  act  does  not  require  negative  words,  and  negative  intent 
may  be  manifested  by  affirmative  words  pregnant  with  exclusion. 
It  is  so  here.     The  testator,  by  words  at  once  general  and  precise, 
devises  all  she  owned  at  the  date  of  her  will,  and  she  makes  no 
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devises  as  to  what  she  might  acquire.  Is  not  the  disposition  of  the 
first,  pregnant  with  non-disposition  of  the  second?  How  can  it 
be  argued  that  expressions  applied  only  to  the  first,  include  the 
second  also.  In  Gibbons  v.  Ogden,  10  Wheat.  503,  the  court 
argued  that  it  was  not  necessary  to  the  regulation  of  commerce  under 
the  constitution,  that  congress  should  have  acted  in  the  matter,  or 
have  expressed  an  intent  not  to  act :  that  regulation  might  consist 
in  absolute  non-action  :  and  that  not  doing  anything,  congress  showed 
its  intent  to  do  nothing.  The  principle  is  the  same  under  another 
form.  A  will  is  a  specification  of  positive  intents,  not  of  exclu- 
sions of  negative  ones.  All  I  am  seised  of,  ex  propria  vigore,  ex- 
cludes what  I  may  hereafter  beceme  seised  of.  In  an  instrument 
of  specification,  not  of  exclusion,  silence  becomes  equivalent  to  neg- 
ative expression. 

4.  The  intent  is  manifest  on  the  face  of  the  will.  It  can  be  man- 
ifested no  where  else,  for  you  cannot  go  dehors  the  will.  Negative 
words  could  hardly  be  more  striking,  than  is  the  absolute  silence  as 
to  after  acquired  realty,  contrasted  with  the  unequivocal  and  precise 
language  as  to  that  owned  at  the  date  of  the  will. 

The  opinion  of  the  court  wag  delivered  by 

'  GIBSON,  G.  J. — The  defect  in  the  ingenious  argument  of  the 
counsel  for  the  defendant  is,  that  it  rests  on  the  very  principle  which 
the  statute  was  enacted  to  abolish.  We  must  forget  that  by  the 
interpretation  put  on  the  British  statute  of  wills,  the  words  of  a  devisor 
were  referable  to  the  state  of  his  real  property  at  the  date  of  the 
will ;  and  we  must  cease  to  expound  his  meaning  by  his  capacity 
to  convey  at  that  time.  We  must  make  him  speak  at  the  time  of 
his  death ;  and  by  that  application  of  the  words  "  of  and  concern- 
ing the  real  estate  whereof  I  am  in  anywise  seised,"  and,  "which  I 
have  any  power  to  dispose  of,"  they  are  made  to  have  regard  to 
property  had  .when,  in  contemplation  of  law,  they  were  predicted. 
Thus,  there  is  no  discrepance  between  their  imputed  meaning  and 
their  legal  eifect,  though  there  is  a  substantial  difference  betwixt  the 
testatrix's  actual  and  her  technical  intent.  She  did  not  mean  to  dis- 
pose of  property  subsequently  to  be  acquired;  for  it  probably  never 
JXOQC-I  *entered  into  her  heart  to  conceive  that  she  would  acquire  any. 
-"  But  the  actual  intent  at  the  act  of  disposition,  or  at  any  time 
afterwards,  is  not  the  criterion,  where  it  is  to  be  collected  from  any 
expression  of  it  but  the  one  presently  to  be  noticed.  Human  saga- 
city would  be  incompetent  to  provide  for  it  by  anticipation.  The 
legislature  did  not  mean  to  give  effect  to  it:  but  to  make  a  new  rule 
of  disposition  for  after  purchased  land,  by  imputing  a  particular 
intent  wherever  the  devisor  did  not  disclaim  it;  and  it  is  notorious 
that  there  is  not  in  one  such  case  picked  out  of  ten  thousand,  any 
intention  on  the  subject.  The  statute  determines  beforehand  what 
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the  devisor  would  have  done  had  the  conjecture  subsequently  pre- 
sented by  the  state  of  his  property,  been  foreseen  by  him ;"  and  in  that 
aspect  it  could  not  have  been  viewed  as  more  than  an  approximation 
to  the  truth.  Discarding  the  actual  intent,  therefore,  as  immate- 
rial, where  the  statutory  intent  is  not  to  be  discarded  in  obedience 
to  the  devisor's  positive  direction,  we  are  to  give  effect  to  the  natural 
import  of  the  words.  "Real  estate,"  says  the  statute,  "acquired 
by  a  testator  after  making  his  will,  shall  pass  by  a  general  devise, 
unless  a  contrary  intention  be  manifest  on  the  face  of  the  will." 
Why  did  it  not  pass  before  ?  Simply  because,  like  any  other  con- 
veyance, a  will  was  referred  to  the  time  it  was  made,  and  the  words 
of  a  general  devise  therefore  did  not  operate  upon  what  was  then 
without  existence.  To  avoid  that  consequence,  it  was  necessary  to 
bring  down  its  operation  to  the  time  of  the  death  ;  and  in  order  to 
carry  out  the  principle,  it  is  our  business  to  refer  the  concoction  of 
it  to  that  period,  by  giving  to  the  devisor's  words,  the  same  effect 
as  if  they  had  then,  for  the  first  time,  been  committed  to  paper. 
By  this  statutory  metachronism,  the  words  "  estate  whereof  I  am 
seised,"  and  "which  I  have  any  power  to  dispose  of,"  are  made  to 
embrace  all  that  the  testatrix  had  at  her  death ;  and,  except  as 
regards  the  parts  of  it  specifically  disposed  of  by  herself,  the  power 
to  sell  is  commensurate  with  it.  Now  the  statutory  implication  fs 
not  to  be  repelled  by  an  apparent  want  of  positive  intent  that  the 
estate  shall  pass ;  but  only  by  a  positive  direction  that  it  shall  riot. 
When  such  a  direction  is  given,  it  will  be  found  to  be  sufficiently 
explicit.  It  is  only  where  the  subject  did  not  occur  to  the  devisor, 
that  a  doubt  will  be  found  resting  on  general  expressions  applicable 
only  to  particular  property ;  and  it  is  not  perhaps  too  much  to  say 
that  where  the  statute  is  not  directly  excluded,  it  must  dispose  of 
the  difficulty.  There  is  no  such  exclusion  in  this  instance ;  and 
the  executor's  power  to  sell  the  property,  for  the  price  of  which  the 
action  is  brought,  is  incontestable. 

Judgment  for  plaintiff. 

Cited  by  counsel,  6  Whart.  240  ;  5  W.  &  S.  199. 

||  Cited  by  the  court  as  to  the  effect  of  the  Wills'  Act,  8  April  1833,  sect.  10-, 
llarkinson  «.  Bacon,  3  W.  N.  C.  405.     See  act  June  4,  1879,  P.  L.  88. || 
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Strieker  against  Groves.1 


Under  the  act  of  the  8th  of  April  1833,  relating  to  last  wills,  a  will  must 
be  signed  by  the  person  making  the  same  at  the  end  thereof,  unless  prevented 
from  signing  it,  or  from  directing  another  to  sign  it,  by  the  extremity  of  last 
sickness.  Semble,  that  a  long  standing  and  continued  infirmity  as  a  chronic 
disease,  would  not  be  such  extremity.  The  deceased,  by  reason  of  an  infirmity 
of  the  hands  of  some  standing,  was  unable  to  write,  but  directed  others  to 
sign  his  will  for  him,  who  refused  so  to  do  from  misapprehension  of  the  law  : 
Held,  that  such  refusal  with  a  continued  exertion  at  each  opportunity  to  have 
the  will  signed,  was  not  a  compliance  with  the  provisions  of  the  act.2 

ERROK  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  of  ejectment  for  a  house 
and  lot  of  ground  in  the  city  of  Philadelphia. 

In  the  court  below,  both  parties  derived  title  under  Leonard 
Strieker,  who  died  on  the  28th  of  August  1834.  The  plaintiif  as 
his  next  of  kin ;  the  defendant,  Mrs.  Eliza  Strieker,  his  widow, 
under  an  alleged  devise  from  him. 

The  principal  question  in  the  cause  was,  whether  the  paper  pur- 
porting to  be  a  will,  under  which  Mrs.  Strieker  defended,  was  a 
valid  instrument.  This  paper  was  prepared  in  the  office  of  Mr. 
Hoeckley,  a  scrivener.  It  contained  the  usual  certificate  for  the 
attestation  of  witnesses,  but  was  without  date  and  without  signa- 
ture. The  following  is  a  copy  of  it. 

"  Be  it  remembered,  that  I,  Leonard  Strieker,  of  the  Northern 
Liberties  of  the  city  of  Philadelphia,  gentleman,  being  of  sound 
mind  and  memory,  praised  be  the  Lord  for  the  same,  have  thought 
proper  to  make,  and  hereby  do  make  my  last  will  and  testament, 
in  manner  following,  to  wit. 

First.  I  will  that  all  my  just  debts  and  funeral  expenses  be  duly 
paid  and  satisfied. 

*3871       *Item.  All  the  rest,  residue,  reversion  and  remainder  of 
-•    my  estate,    real,  personal  and  mixed,  whatsoever  and  where- 
soever, I  give,  devise  and  bequeath  unto  my  beloved  wife  Eliza, 
her  heirs,  executors,  administrators  and  assigns  forever. 

Item.  I  nominate  and  appoint  my  said  wife  Eliza  sole  execu- 
trix of  this  my  last  will  and  testament,  hereby  revoking  all  former 
wills  by  me  made,  and  declaring  this  only  to  be  and  contain  my 
last  will  and  testament. 

1 1  am  indebted  for  the  report  of  this  case  to  Peter  McCall,  Esq. — REP. 
1 1|  Fraud  was  not  alleged. || 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
day  of  in  the  year  of  our  Lord, 

one  thousand  eight  hundred  and  thirty-four. 

Signed,  sealed,  published  and  declared  by  the  testa- 
tor, Leonard  Strieker,  as  and  for  his  last  will  and     [L.  s.] 
testament,  in  the  presence  of  us." 

Joseph  Singerly  gave  the  following  testimony  in  relation  to 
the  will.  "  I  have  seen  this  paper  before.  I  think  it  was  drawn 
by  his  request.  I  heard  him  say  he  was  satisfied  with  this  as  his 
will ;  and  I  should  lay  it  on  the  bureau,  and  he  would  sign  it.  I 
can't  recollect  how  long  it  was  before  his  death — probably  three 
or  four  days,  I  don't  recollect  distinctly  the  conversation  which 
took  place.  I  remember  asking  him  whether  he  thought  he  should 
get  well.  He  said  he  thought  he  should  not  get  well,  but  he  thought 
he  should  get  well  enough  to  sign  the  will.  His  hands  were  cramped, 
and  that  was  the  reason  he  gave  for  not  signing  it.  I  asked  him 
if  he  thought  he  should  get  well.  He  said  he  thought  not.  I  asked 
him  if  he  had  settled  his  business,  he  replied,  'yes ;  you  know  I 
told  you  it, was  all  settled.'  A  question  was  asked  him  whether  his 
will  was  reduced  to  writing.  He  said,  '  you  know  the  situation  of 
my  hands:  I  cannot  write.  I'll  have  it  fixed  in  a  few  days.'  I 
don't  recollect  how  long  it  was  before  his  death:  but  all  my  conver- 
sations with  him  relative  to  his  worldly  affairs  were  within  ten  days 
of  his  death.  I  had  the  paper  in  my  hand  when  he  told  me  to  lay 
it  on  the  desk.  I  got  it  off  the  bureau.  He  asked  me  to  get  Mr. 
Hoeckley  to  write  a  will  for  him.  I  called  on  Mr.  Hoeckley.  He 
was  not  in  town.  It  was  before  this  paper  was  seen  there.  Mr. 
Strieker  knew  the  contents  of  this  paper.  I  read  it  to  him.  He 
said,  'that's  right,  that  is  the  way  I  told  you.'  That  was  the  last 
time  I  saw  him  alive.  No  one  was  present  but  myself  with  Mr. 
Strieker.  I  think  I  saw  Mr.  Dickens  there  the  day  before  his  death. 
Mr.  Dickens  came  in  after  Mr.  Strieker  told  me  to  put  this  on  the 
bureau.  It  was  may  be  an  hour  after.  I  don't  know  why  Mr. 
Dickens  came.  Mr.  Samuel  Lower  was  there  at  the  same  time. 
I  don't  know  why  he  came.  They  came  up  stairs  in  the  front  room 
— his  room — and  I  left  the  room.  Nobody  left  in  the  room  with 
them  but  Mr.  Strieker.  Not  a  word  passed  between  them  before 
I  left,  as  I  remember.  I  had  been  there  half  an  hour.  He  asked 
me  once  or  twice  to  call  Mr.  *Lower  to  be  a  witness.  It  r*quc 
was  before  they  came.  I  think  it  was  after  I  saw  that  paper.  *- 
It  was  after  he  said  to  me  he  would  sign  it  when  he  was  able.  No 
one  was  present  when  he  asked  me  to  call  Mr.  Lower.  I  told  Mrs. 
Strieker,  my  sister,  that  he  had  requested  it.  I  don't  remember  I 
saw  him  alive  after  they  went  away.  His  hands  appeared  to  be 
drawn.  I  have  seen  him  crawl  on  the  floor  with  his  hands  turned 
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in.  I  don't  think  he  was  capable  of  holding  a  pen.  I  got  his  sig- 
nature six  months  before  he  died,  and  I  held  the  pen  in  his  hand. 
He  made  a  miserable  scrawl.  He  was  worse  afterwards.  I  was  rid- 
ing with  him  probably  a  month  before  his  decease,  in  a  carriage. 
He  said  he  had  settled  his  worldly  affairs.  I  told  him  I  was  glad  to 
hear  it.  He  said,  'yes;  your  sister  is  to  have  all  I  have  got  in  this 
world.'  He  said,  'I  want  her  to  take  care  of  John,  (i.  e.  John 
Groves,  a  small  boy),  lill  he  is  sixteen  years  of  age;  and  if  the  rest 
of  the  relations  take  as  good  care  of  the  other  boys  as  I  have  of 
John,  they  will  have  no  cause  to  complain  of  their  relations.'  I 
asked  him  if  he  did  not  mean  John  should  have  the  one  half  of  his 
property.  He  said  no :  they  had  enough  of  their  own.  He  told  me 
he  had  named  me  as  executor.  I  saw  him  half  a  dozen  times  after- 
wards— frequently  two  or  three  evenings  in  a  week." 

Cross-examined. — "  Mr.  Strieker  was  an  intemperate  man.  He 
had  a  small  amount  of  liquor  supplied  to  him  every  day  by  his  wife. 
I  gave  him  several  times  out  of  the  decanter.  His  wife  was  sole 
manager.  His  wife  told  me  she  gave  it  to  him.  When  I  gave  him 
any,  I  told  her  I  had  done  so.  I  thought  there  was  no  hope  of  his 
hands  getting  better.  His  hands  were  growing  worse.  He  was 
about  sixty  years  of  age.  I  did  not  go  to  call  Mr.  Lower.  I  told 
my  sister  to  send.  I  drew  a  will  for  Mr.  Strieker  myself.  I  did  it 
at  the  time  he  declined  signing  this  paper.  I  thought  there  might 
be  something  in  this  he  was  not  satisfied  with.  He  did  not  sign 
the  other.  I  do  not  know  what  became  of  it.  He  refused  to  have 
anything  to  do  with  it.  I  laid  it  on  the  bureau  with  the  other.  It 
was  drawn  during  that  same  visit,  down  stairs.  Mrs.  Strieker  was 
in  the  house,  in  and  out.  I  think  both  of  the  papers  were  left  in 
the  room  when  Mr.  Lower  and  Mr.  Dickens  came  in.  I  have  not 
been  in  the  habit  of  drawing  wills.  I  am  a  carpenter.  Mr.  Strieker 
never  desired  me  to  draw  a  will  for  him." 

Re-examined. — "  Mr.  Strieker  said,  '  lay  that  paper  on  the  bu- 
reau, and  I  will  sign  it;  in  the  course  of  the  day  my  hands  will 
get  better.'  I  thought  he  was  dissatisfied,  and  I  went  down  and 
drew  a  sketch  of  a  will,  four  or  five  items,  and  I  bequeathed  his  pro- 
perty :  and  I  came  up,  and  he  served  it  as  most  meddler's  wills  are 
— threw  it  away,  and  said  he  would  have  nothing  to  do  with  it. 
He  then  referred  to  the  paper  which  Mr.  Hoeckiey  wrote.  He 
asked,  'which  is  that  paper?  lay  it  on  the  bureau,  and  I'll  sign  it.' 
*ooq-]  *I  understood  he  objected  to  sign  it  for  the  moment.  He 
-"  generally  appeared  languid  about  10  or  11  o'clock;  and  it 
was  about  that  time.  I  know  another  will  was  prepared.  I  saw 
the  paper  in  Joseph  Lury's  hands  several  weeks  before  his  death. 
Joseph  Lury  drew  it.  Mr.  Lury  told  me  he  drew  it.  He  did  not 
say  he  drew  it  at  Mr.  Strieker's  request.  It  was  about  three  weeks 


1839.]  OF  PENNSYLVANIA.  389 

[Strieker  p.  Groves.] 

before  his  death.     Strieker  commenced  the  conversation  relative  to 
the  disposition  of  his  property. 

Samuel  Lower  testified  as  follows,  "I  called  in  on  several  occa- 
sions— said  to  be  at  his  request.  I  asked  him  what  he  wished,  and 
he  referred  me  to  a  paper  on  the  bureau.  (The  will.)  I  asked  him 
what  he  wished  me  to  do  with  it.  He  said  he  would  like  to  have 
me  read  it  to  him.  I  read  it  to  him.  I  asked  him  if  he  was  sat- 
isfied with  it;  he  said  he  was  satisfied  with  it  perfectly.  I  asked 
him  if  there  was  no  other  person  he  wished  to  have  any  of  his  pro- 
perty. He  then  said  his  people  had  sufficient,  provided  they  would 
make  good  use  of  it.  I  then  particularly  referred  to  John  Groves. 
He  said  he  intended  he,  or  his  wife,  if  he  should  not  live,  to  bring 
the  child  up  till  he  was  sixteen  years  of  age ;  and  he  said  that  he 
thought  that  would  be  sufficient  on  his  part.  I  then  asked  him  why 
he  did  not  sign  it.  He  told  me  he  was  not  able  to  do  it.  He 
showed  me  his  hand  at  the  same  time.  He  asked  me  to  sign  it  for 
him.  I  told  him  I  thought  it  would  not  do  in  a  case  of  that  kind. 
Mr.  Dickens  was  in  the  room  twice.  He  was  in  at  that  time.  I 
don't  recollect  Mr.  Dickens  said  anything.  His  conversation  was 
addressed  to  me.  His  hands  were  crippled.  I  read  the  will  at  dif- 
ferent times — more  than  once.  He  always  said  he  was  satisfied  with 
it.  I  should  not  think  he  was  able  to  sign  it.  Mr.  Dickens  was 
not  present  all  the  time.  He  was  when  I  read  the  will.  I  don't  re- 
collect any  one  else  was  present.  I  think  I  was  told  before  I  went 
up  stairs,  that  Mr.  Strieker  wished  to  see  me  relative  to  a  paper 
lying  on  the  bureau.  He  said  he  would  get  somebody  else  to  sign 
it  when  I  refused.  He  died  perhaps  five  or  six  days  after  that.  I 
did  not  see  him  again  before  his  death.  It  was  more  than  one  day, 
at  any  rate  two  or  three  days.  I  did  not  see  Mr.  Singerly  up  stairs 
that  day.  I  was  there  before  Mr.  Dickens.  I  do  not  recollect  when 
Mr.  Strieker  died,  or  when  buried.  The  will  was  read  article  by 
article,  and  asked  him  at  the  conclusion  of  every  article  how  he 
liked  it.  I  did  read  one  other  paper  than  the  one  shown  to  me. 
He  asked  me  who  drew  that  paper.  I  was  unable  to  tell  him  at  that 
time.  I  was  eventually  told  that  Mr.  Singerly  drew  it.  He  was 
dissatisfied  with  it.  He  said  that  Mr.  Hceckley  ought  to  draw  it. 
I  do  not  know  anything  that  Mr.  Lury  drew  which  has  been  referred 
to." 

Cross-examined. — "Mr.  Hosckley's  will  was  read  to  him  more 
than  once.  I  have  no  particular  reason  for  having  read  it  more 
*than  once.  He  never  asked  any  one  more  than  once  to  r*oqA 
sign  the  will  in  my  presence.  John  Groves  came  for  me  ^ 
once  or  twice.  My  wife  came  in  and  told  me  that  Mr.  Strieker 
wanted  to  see  me.  When  I  had  leisure  time  I  went  in  to  see  him 
without  being  sent  for.  It  was  during  the  last  month  of  his  illness 
that  the  will  was  presented  to  him.  I  think  it  was  about  two  or 
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three  weeks  be  "ore  his  death  when  I  first  saw  this  paper  in  his  pos 
session." 

Rachel  Lower,  sworn. — "I  knew  Leonard  Strieker.  I  knew  him 
for,  if  I  mistake  not,  nine  years.  I  lived  directly  next  door  to  him. 
I  was  in  the  room  when  he  died.  I  think  he  died  on  the  23d  of 
August.  I  cannot  recollect  the  year.  I  had  no  conversation  with 
him  at  the  time  he  died.  My  husband  was  at  Mr.  Strieker's  six  or 
seven  days  before  he  died.  I  conversed  with  Mr.  Strieker  five  or  six 
weeks  before  he  died.  I  spoke  to  him  before  he  died.  Mrs.  Strieker 
asked  him  to  sign  his  will  before  me.  He  said  he  would  try,  but  could 
not.  He  said  he  was  unable  to  do  it.  He  said  his  wife  had  to  feed  him 
like  an  infant.  He  said  he  had  heard  the  will  read.  He  said  it  was  his 
will.  There  was  a  paper  there  at  the  time.  It  was  read  by  Mr.  Singerly. 
He  said  he  did  not  wish  John  to  have  any  property,  and  that  his  broth- 
ers had  had  enough.  He  said  that  all  his  relations  had  had  enough. 
He  then  said  that  he  was  unable  to  sign  his  will.  He  was  not  able  to 
write.  I  never  from  that  time  until  his  death  knew  him  to  be  able  to 
write.  He  told  me  that  Mr.  Hoeckley  wrote  the  will.  I  went  home  and 
told  my  husband  that  Mr.  Strieker  wished  to  see  him ;  at  Mr.Strick- 
er's  request.  He  said  that  he  wanted  my  husband  to  sign  the  will." 

Cross-examined. — "  He  could  not  move  his  hand,  was  the  reason 
why  he  could  not  write." 

Mrs.  Sarah  Ulrick. — "I  am  a  sister  of  Mrs.  Strieker.  I  knew 
Mr.  Strieker  thirteen  or  fourteen  years  before  his  death.  In  the 
latter  part  of  his  life  I  staid  with  him  one  night,  about  six  nights 
before  his  death.  I  asked  him  whether  he  had  any  particular  pain 
or  trouble  on  his  mind.  He  said,  No,  that  he  had  no  pain.  He 
said  he  had  no  trouble.  I  asked  whether  his  business  was  all  set- 
tled. He  said,  Yes.  I  then  asked  him  why  he  did  not  sign  his 
will.  He  said,  'sign  it,  you  can  sign  it,'  to  me.  I  told  him  no, 
I  could  not,  perhaps  it  would  not  be  as  he  wished ;  I  would  call  Mr. 
Lower.  He  said  it  would.  I  asked  him  whether  he  wanted  to  have 
anything.  He  said  no.  I  then  said  I  would  call  Mr.  Lower  and 
left  the  room.  I  went  down  and  called  Mr.  Lower.  Mr.  Lower 
came.  Lower  and  Dickens  both  came.  Mr.  Strieker  did  not  say 
anything  when  I  said  I  would  send  for  Mr.  Lower.  I  had  no 
knowledge  from  Mr.  Strieker  that  Mr.  Hoeckley  drew  the  will.  I 
think  it  was  about  six  days  after  that,  he  died.  He  was  entirely 
helpless  as  to  his  hands.  I  have  picked  his  teeth  for  him.  My 
*3Q1 1  8^ster  na^  *been  married  to  him  between  twelve  and  thirteen 
-•  years.  I  do  not  think  it  was  possible  for  him  to  write. 

Cross-examined. — "  Mr.  and  Mrs.  Strieker  lived  on  good  terms 
unless  Mr.  Strieker  was  under  the  influence  of  liquor.  That  was 
sometimes  the  case;  it  would  last  about  the  week.  He  would  then 
be  sober  several  weeks.  He  was  sick  about  fourteen  months.  He 
was  helpless  about  ten  months." 
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Re-examined  in  chief. — "They  were  perfectly  kind  to  each  other. 
He  thought  a  great  deal  of  her." 

Mrs.  Catharine  Singerly. — "I  knew  Mr.  Strieker  for  about 
six  years  before  his  death.  The  latter  part  of  his  life  I  lived 
about  two  squares  from  him.  I  generally  saw  him  two,  three 
and  four  times  a  week,  towards  the  close  of  his  life.  On  one 
occasion,  about  three  or  four  months  before  his  death,  Mrs. 
Strieker  sent  for  me  to  keep  house  for  her.  He  then  told  me  his 
will  was  made :  that  he  had  left  all  to  Eliza.  I  asked  him  about 
little  John.  He  said  that  they  had  enough.  He  said  that  his  wife 
was  affectionate,  and  well  earned  all  she  would  get  from  him.  He 
asked  me  whether  Eliza  had  gone,  whether  I  had  locked  the  door. 
He  then  began  to  talk  about  his  will.  His  hands  seemed  as  though 
they  were  all  cramped  up.  He  introduced  this  matter  as  a  secrecy 
to  me,  as  it  would  be  a  satisfaction  to  the  Singerlys  to  know  of  it. 
I  left  him  after  dark.  Mr.  and  Mrs.  Strieker  lived  on  very  friendly 
terms,  I  believe,  only  in  regard  to  his  getting  liquor.  He  never 
spoke  to  me  in  regard  to  his  property  at  any  other  time.  This  was 
two,  three  or  four  months  before  his  death.  He  died  on  the  28th  of 
August  1834.  I  had  seen  him  about  a  week  before  his  death. 
Nothing  particular  took  place.  1  went  up  to  him  and  took  hold 
of  his  hand ;  he  could  not  shake  hands.  I  never  communicated 
these  until,  I  guess,  six  months  after  his  death." 

Jones,  Justice,  before  whom  the  cause  was  tried,  instructed  the 
jury  as  follows. 

"  The  act  of  the  8th  of  April,  1833,  section  6,  relating  to  last 
wills,  requires,  among  other  things,  '  that  every  will  shall  be  in 
writing,  and,  unless  the  person  making  the  same  shall  be  pre- 
vented by  the  extremity  of  his  last  sickness,  shall  be  signed  by 
him  at  the  end  thereof,  or  by  some  person  in  his  presence  and  by 
his  express  direction ;  and  in  all  cases  shall  be  proved  by  the  oaths 
or  affirmations  of  two  or  more  competent  witnesses,  otherwise  such 
will  shall  be  of  no  effect.'  Previously  to  the  passing  of  this  act, 
it  was  not  necessary  in  Pennsylvania  that  a  will  should  be  signed 
by  the  testator.  Since  that  act  it  is  indispensable  in  all  cases 
except  one,  that  a  will  should  be  signed.  Yet  the  testator  need 
not  sign  it  with  his  own  proper  *hand  :  he  may,  if  he  pgoo 
choose,  direct  any  other  person  to  do  it  for  him  in  his  •- 
presence,  and  the  signing  is  sufficient ;  and  that  too,  whether  the 
testator  is  able  to  write  his  name  or  not.  Undoubtedly,  if  there  be 
no  reason  why  a  man  should  not  sign  his  name  with  his  own  hand, 
it  would  be  better  that  he  should  do  so.  If  his  handwriting  is 
well  known,  there  would  be  less  difficulty  in  proving  his  will ;  and 
there  may  be  other  reasons.  Still,  so  far  as  the  requisition  of  the 
act  of  assembly  goes,  either  method  is  sufficient;  and  if  the  execu- 
tion of  the  will  in  either  form  be  proven  by  two  witnesses,  the  will 
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would  be  legally  authenticated.  The  provision  which  allows  a  tes- 
tator to  direct  another  person  to  sign  for  him,  is  obviously  of  most 
value  to  those  who  cannot  sign  for  themselves  :  and  the  legislature 
undoubtedly  had  in  view  chiefly  the  cases  of  such  persons.  But 
the  expression  of  the  act  applies  equally  to  all  persons,  whether 
they  can  sign  their  names  or  not.  The  act  also  requires  that  the 
will  should  be  signed  at  the  end  of  it.  This  provision  is  not  pecu- 
liar to  this  state.  A  similar  provision  exists  in  the  laws  of  the 
state  of  New  York.  As  this  provision  has  been  made  the  subject 
of  comment  by  counsel,  it  may  be  proper  to  say  a  few  words  to 
show  the  reason  of  it. 

The  Statute  of  Frauds  (29  Car.  2),  enacted  about  the  time  of  the 
settlement  of  Pennsylvania,  provided  that  every  devise  of  land 
that  should  not  be  in  writing,  and  signed  by  the  hand  of  the  testa- 
tor or  some  other  in  his  presence,  and  by  his  direction,  and  attested 
in  his  presence  by  three  or  more  credible  witnesses,  should  be  void. 
This  statute  has  also  been  referred  to  by  the  counsel.  Under  it  the 
court  decided,  that  if  the  testator  wrote  his  name  at  the  beginning 
of  the  will,  it  was  a  sufficient  signing  of  the  will  if  the  will  was 
wholly  in  his  handwriting.  The  effect  of  such  a  decision  in  this 
state  (where  it  never  has  been  necessary  to  have  subscribing  wit- 
nesses), would  be,  at  least  in  some  cases,  to  leave  it  uncertain 
whether  the  paper  was  intended  to  express  the  settled  purposes  of 
the  testator's  mind  or  not.  A  will  is  often  the  result  of  repeated 
efforts.  A  man  may  draw  many  wills  before  he  can  satisfy  his 
own  mind.  Or  he  may  take  his  pen  rather  with  a  view  to  digest 
a  testamentary  plan,  than  to  settle  definitely  at  the  time  a  formal 
instrument.  Now  the  object  of  requiring  a  signature  at  the  end 
of  the  will,  is  to  denote  that  the  instrument  is  completed ;  that  the 
mind  of  the  testator  is  fully  made  up  to  dispose  of  his  pro- 
perty in  the  manner  expressed.  It  is  to  fix  upon  and  appoint  a 
badge  or  unfailing  mark  whereby  it  shall  be  known  that  the 
paper  contains  the  settled  purposes  of  the  testator.  Every  man 
who  signs  a  paper  at  the  of  it,  expects  to  be  bound  by  what 
it  contains ;  and  hence  we  may  conclude  safely  and  naturally, 
from  the  mere  fact  of  a  man's  signing  a  testamentary  paper 
at  the  end,  that  it  is  his  will.  On  the  other  hand,  if  a  man 
withhold  his  signature  from  a  testamentary  paper  drawn  by  him, 
or  by  some  one  else  for  him,  we  naturally  conclude  that  his  mind 
is  not  unwaveringly  fixed,  and  therefore  that  the  paper  is  not 
*Qqo-i  his  last  *will.  Men  do  usually  execute  their  wills  by 
-•  signing  them  at  the  end,  if  their  minds  are  fully  made 
up,  and  that  too,  whether  their  names  are  written  at  the  beginning 
of  their  wills  or  not.  The  act  of  assembly  proceeds  upon  this 
reasonable  presumption.  The  object  of  the  legislature  in  requir- 
ing wills  to  be  signed  at  the  end,  is  not  to  abridge  men's  rights  over 
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their  property,  or  to  hamper  them  by  unreasonable  and  unneces- 
sary formalities  in  the  disposal  of  it,  but  to  provide  a  means 
whereby  courts  and  juries  may  easily  and  safely  decide  what  a 
man's  will  certainly  is.  No  reasonable  man  can  desire  that  the 
law  should  be  so  vague,  that  a  paper  may  be  set  up  after  his  death 
as  his  will,  which  is  not  his  will.  Yet  before  this  act  of  assembly, 
no  man  could  prudently  put  pen  to  paper  for  the  purpose  of  digest- 
ing a  plan  for  his  will,  and  preserve  even  any  rude  and  imperfect 
sketch  which  he  might  make  to  aid  his  further  attempts  to  draw  a 
will.  For  if  he  should  suddenly  die  and  leave  such  a  paper,  it 
might  be  established  as  his  will.  But  by  requiring  that  the  will 
should  be  signed  at  the  end,  in  order  to  show  that  the  paper  is  fin- 
ished, and  that  the  author's  mind  is  made  up,  a  man  is  not  obliged 
to  destroy  every  testamentary  sketch  he  may  make,  at  the  peril  of 
having  it  established  in  case  of  his  death.  The  act  then  is  founded 
upon  a  reasonable  presumption,  and  it  does  not  allow  the  presump- 
tion to  be  disproved,  except  in  one  way,  namely,  by  proving  that 
he  was  prevented  from  signing  it,  or  having  it  signed,  by  the  ex- 
tremity of  his  last  sickness.  The  law  also  presumes  that  every  man 
can  sign  his  will,  or  cause  it  to  be  signed,  if  he  is  not  prevented 
from  doing  so  by  the  extremity  of  his  last  sickness.  If  a  man  dic- 
tate his  will  to  a  scrivener,  and  while  the  scrivener  is  preparing  it 
for  a  formal  execution,  if  the  testator  becomes  so  ill  that  he  can  neither 
sign  nor  direct  another  to  do  so,  and  should  die  in  that  condition, 
the  fair  presumption  would  be  that  the  extremity  of  the  sickness 
prevented  the  execution  of  the  paper.  But  if  the  testator  should 
recover  from  his  sickness,  or  become  so  much  relieved  from  the  pres- 
sure of  it  that  he  could  sign  it,  and  still  should  not  do  so,  the  pre- 
sumption of  law  would  be  that  he  did  not  intend  the  paper  as  his 
will.  But  in  all  cases  of  this  sort,  the  question  concerns  the  mat- 
ter of  fact  to  be  determined  by  the  jury.  As  the  question  arises 
in  this  case,  I  have  thought  it  not  improper  to  submit  to  you  these 
observations,  and  illustrations  of  the  principles  upon  which  the  act 
of  assembly  is  founded.  It  is  necessary  that  you  should  understand 
the  true  meaning  of  the  act  in  order  to  comprehend  the  true  import 
of  the  question  which  you  have  to  determine.  The  defendants  con- 
tend that  the  case  they  have  proven  is  within  the  exception  of  the 
act  of  assembly.  The  plaintiffs  deny  this.  They  also  deny  that 
Leonard  Strieker  ever  intended  to  sign  this  paper.  In  fact,  they 
say  he  was  non  compos  mentis.  All  these  questions  are  in  some 
sort  connected  with  the  question  of  prevention  by  extremity  of  his 
last  sickness.  The  idea  that  a  man  is  prevented  from  doing  a  thing, 
*implies  that  he  intended  to  do  it.  So  the  idea  of  intention  r*oaA 
to  do  a  thing,  presupposes  a  mind  capable  of  a  rational  pur-  ' 
pose.  A  person  non  compos  mentis  is  not  deemed  in  law  to  be 
capable  of  intending  anything.  I  will,  however,  ask  your  attention 
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in  the  first  place  to  the  question  whether,  supposing  Mr.  Strieker  to 
have  had  the  capacity  requisite  to  make  a  will,  he  was  prevented  from 
signing  it,  or  having  it  signed,  by  the  extremity  of  his  last  sickness. 
This  question  requires  you  to  consider  carefully  the  evidence  relat- 
ing to  Strieker's  condition  during  the  interval  of  the  drawing  of 
the  will,  and  his  death,  viz.,  between  the  16th  or  17th  and  the  28th 
of  August  1834.  It  is  indispensable  that  a  will  should  be  reduced 
to  writing,  in  order  to  convey  real  estate.  However  sudden  or 
severe  or  rapid  in  its  progress  a  man's  sickness  may  be,  he  cannot 
devise  his  real  estate  by  word  of  mouth,  without  writing.  No 
extremity  of  last  sickness  will  supersede  the  necessity  of  having  a  will 
of  lands  reduced  to  writing.  Of  course  it  is  of  no  importance,  as 
it  respects  this  question  of  prevention,  to  inquire  into  the  condition 
of  Leonard  Strieker,  before  the  day  when  the  paper  in  question  was 
prepared  by  Mr.  Hoeckley,  and  taken  to  Mr.  Strieker.  (Here  the 
judge  referred  at  length  to  the  testimony  in  the  cause  referable 
to  this  question,  and  then  said):  The  defendant's  counsel  have 
requested  me  to  charge  as  matter  of  law,  that  under  the  circumstances 
of  this  case,  the  will  is  valid  without  being  signed  by  Mr.  Strieker, 
or  by  any  person  in  his  presence,  and  by  his  express  direction.  If 
the  circumstances  of  the  case,  as  shown  by  the  evidence,  prove  that 
the  extremity  of  his  last  sickness  prevented  the  signing  of  the  will 
in  that  manner,  it  would  be  valid  without  being  so  signed,  if  Strieker 
was  of  sound  mind  and  memory,  and  the  authenticity  and  testa- 
mentary character  of  the  paper  is  proved  to  your  satisfaction  by  at 
least  two  witnesses.  The  evidence,  however,  is,  that  Mr.  Strieker 
died  of  a  lingering  illness.  Mrs.  Ulrick  says  he  was  sick  about  four- 
teen months,  and  helpless  about  ten  months.  Still  he  retained  his 
powers  of  speech  (so  far  as  it  appears)  to  the  last.  The  infirmity 
of  his  hands  was  of  long  standing.  Mr.  Singerly  says  that  six 
months  before  his  death,  he  got  his  signature ;  that  he  made  a  mis- 
erable scrawl,  and  got  worse  afterwards.  A  reasonable  construction 
must  be  put  on  the  words  of  the  act  of  assembly ;  and  it  seems  to 
me,  that  it  would  be  unreasonable  to  call  a  continued  infirmity  of 
this  sort,  the  extremity  of  his  last  sickness.  If  the  mere  fact  that 
he  was  unable  to  use  his  hands,  unconnected  with  any  other  circum- 
stances, would  take  the  case  out  of  the  general  rule  established  by  the 
act,  I  see  no  reason  why  this  paper  might  not  be  established  if  it  had 
been  drawn  at  the  commencement  of  the  infirmity,  as  well  as  at  the  con- 
clusion of  it.  The  same  observation  may  be  applied  to  the  general 
infirmity  of  his  body.  And  if  this  expression  of  the  act  can  be  applied 
to  the  case  of  a  will,  in  which  the  testator  is  the  subject  of  a  chronic 
disease,  which  makes  slow  and  imperceptible,  but  sure  and  fatal 
*3QV1  ^PProacne8>  *ifc  must  be  restricted  to  the  last  stage  or  extrem- 
'  ity  of  it.  Besides,  when  a  man  retains  his  understanding,  and 
his  power  to  converse  freely,  the  general  infirmity  of  his  body,  or 
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the  particular  infirmity  of  his  hands,  though  it  might  prevent  him  from 
signing  his  name  with  his  own  hand,  cannot  be  said  to  prevent  hire, 
from  having  it  signed  by  some  person  in  his  presence.  But  it  is 
said  (and  this  is  another  point  made  by  the  defendant's  counsel), 
that  the  direction  given  by  Mr.  Strieker  to  Mr.  Lower,  to  sign  the 
will,  and  his  refusal  to  do  so,  is  equivalent  to  his  having  signed  it. 
The  fact  is,  and  the  fact  appears  by  inspection  of  the  paper,  that  it 
was  not  signed ;  and  nothing  can  be  equivalent  to  his  having  signed 
it,  or  rather  can  supply  the  want  of  a  signature,  but  prevention  by 
the  extremity  of  his  last  sickness,  which  is  a  question  of  fact  for 
you  to  decide.  Could  Mr.  Strieker  if  he  had  been  seriously  dis- 
posed and  fully  determined  to  have  the  will  signed  by  some  one  in 
his  presence,  have  done  so  ?  If  he  could,  then  he  was  not  pre- 
vented by  his  sickneES.  You  need  not  inquire  why  the  paper  was 
not  signed,  if  the  evidence  proves  that  it  was  not  owing  to  his 
sickness  during  the  extremity  or  last  stage  of  it.  He  may  have  had 
a  variety  of  reasons,  but  the  presumption  of  the  law  is,  that  nothing 
but  the  extremity  of  his  last  sickness  would  have  prevented  the  exe- 
cution of  it  by  signing,  if  the  paper  was  really  his  will.  The 
burthen  of  proof,  on  this  question  of  fact,  rests  upon  the  defendants." 
Afterwards  the  jury  returned  to  the  bar  of  the  court,  and  desired 
instructions  upon  the  following  questions : 

1.  Did  Strieker's  losing  the  use  of  his  hands  reduce  him  to  the 
extremity  of  his  last  sickness  ? 

2.  Did  the  refusal  of  the  persons  (requested)  to  sign  for  him 
reduce  him  to  the  extremity  of  his  last  sickness  ? 

3.  Was   the   request   from    Mr.    Strieker  to  Mr.  Lower   and 
others,  to  sign  the  will,  and  being  refused  by  them,    equivalent 
to  signing  ? 

4.  Would  a  continued  inability  of  the   hands  of  Strieker,  the 
deceased,    taken    together   with    a    continued    exertion    at    each 
opportunity  to.   have   the   will   signed,    be   equivalent   to   a    last 
extremity  ? 

To  each  of  which  questions,  proposed  by  the  jurors,  the  court 
answered  by  a  negative. 

A  verdict  having  been  rendered  for  the  plaintiffs,  Mrs.  Strieker 
brought  a  writ  of  error  to  this  court,  where  it  was  argued  by 
Mr.  Me  Call  and  Mr.  D.  P.  Brown,  for  the  plaintiff  in  error,  and 
by  Mr.  C.  Ingersoll  and  Mr.  J.  R.  Ingersoll,  for  the  defendant 
in  error.  , 

The  opinion  of  the  court  was  delivered  by 
ROGERS,  J. — The  act  of  the  8th  of  April  1833,  requires  -that 
every  will  shall  be  in  writing,  and,  unless  the  person  making  the 
5  WHARTON — 25 
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same  shall  *be  prevented  by  the  extremity  of  his  last  sick- 
ness, shall  be  signed  by  him  at  the  end  thereof,  or  by  some 


person  in  his  presence,  and  by  his  express  direction.  The  con- 
struction given  to  the  act  of  1705,  rendered  some  change  in  the 
manner  of  authenticating  wills  highly  expedient.  Under  the  latter 
act  it  was  held,  that  it  was  not  necessary  that  the  will  should  be 
sealed  ;  nor  that  all  the  subscribing  witnesses  should  prove  the  exe- 
cution ;  nor  that  the  proof  should  be  made  by  those  who  subscribed 
as  witnesses ;  nor  was  it  necessary  to  its  validity  that  the  witnesses 
should  be  present  and  see  it  executed,  if  written  by  the  testator 
himself;  and  when  special  instructions  were  given,  and  a  will  was 
conformable  thereto,  in  the  testator's  lifetime,  though  he  did  not 
sign  it,  it  was  held  a  good  will  in  writing.  1  Dall.  94 ;  2  Binn. 
414  ;  1  S.  &  R.  256  ;  1  Yeates  87.  For  remedy  of  some  of  these 
evils,  the  revised  code  requires  that  the  will  shall  be  in  writing  ; 
that  it  be  signed  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  express  direction,  at  the  end  thereof;  and  this  formula 
is  indispensable,  unless  the  person  making  the  same  is  prevented 
from  signing,  or  giving  the  necessary  directions  for  signing,  by  what 
is  termed  in  the  act  the  extremity  of  his  last  sickness.  The  mani- 
fest intention  of  the  legislature  in  that  section  is  to  provide  a  remedy 
for  the  mischiefs  which  arose  from  admitting  a  paper  to  probate 
incomplete  in  its  form,  and  which  in  many  cases  there  was  great 
reason  to  believe  was  intended  for  no  other  purpose  than  as  memo- 
randa for  himself,  or  instructions  for  others,  or  a  crude,  informal, 
and  incomplete  essay  towards  a  future,  complete  and  formal  bequest 
of  his  estate.  The  establishment  of  such  a  paper,  when  it  contains 
but  a  partial  distribution  of  his  property  caused  great  inequality 
and  consequent  injustice,  among  heirs  ;  and  would  do  any  thing, 
rather  than  express  a  settled  purpose  for  a  testamentary  disposition 
of  his  estate.  To  put  an  end  to  all  doubt  and  uncertainty  attend- 
ing such  imperfect  instruments,  the  legislature  has  wisely  altered 
the  former  law,  by  requiring  that  the  animus  testandi  should  be 
unequivocally  manifested  by  the  signature  of  the  testator  at  the 
end  of  the  paper,  unless  prevented  by  an  absolute  inability  on  his 
part  to  comply  with  the  requirements  of  the  act.  When  signed  at 
the  end,  the  usual  and  familiar  mode  in  the  transactions  of  life  to 
show  assent  to  a  written  contract,  the  will  is  complete,  and  all  doubt 
as  to  intention  is  removed.  In  these  indispensable  particulars  this 
paper  is  defective.  It  was  written  by  a  scrivener,  at  the  request 
and  according  to  the  instruction  of  the  wife,  who  is  the  sole 
devisee,  and  without  any  previous  communication  with  the  testator. 
The  paper  is  without  date,  nor  is  it  signed  by  him  nor  by  another 
in  his  presence.  It  is  not  only  incomplete  in  its  form,  but  it  is 
unexecuted,  and  only  entitled  to  probate  when  it  is  clearly  shown 
that  the  testator  was  prevented  from  observing  the  prescribed  direc- 
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tions,  by  the  extremity  of  his  last  sickness.     What  is  a  last  sick- 
ness, or  the  extremity  of  a  last  sickness,  we  are  not  called  upon 
*to  define;  although  I  agree  that  it  were  unreasonable  that   r*QQT 
a  long  standing  and  continued  infirmity,  as  a  chronic  dis-   * 
ease,  should  be  deemed  to  fall  within  the  category.     For  if  a  per- 
son  should  be  afflicted  with  a  severe  disease,  and  apparently  in 
extremis,  signing  by  the  testator  cannot  be  dispensed  with,  if  he 
should  recover  from  its  effects.     In  this  feature  it  resembles  a  nun- 
cupative will,  which  is  not  good,  unless  it  be  made  by  the  testator 
when  he  is  in  extremis,  or  overtaken  by  sudden  and  violent  sick- 
ness, and  has  not  time  and  opportunity  to  make  a  written  will.     A 
man  dictates  a  will  to  a  scrivener,  and  while  he  is  preparing  it  for 
a  formal  execution  of  the  testator,  becomes  so  ill  that  he  can  neither 
sign  it,  nor  direct  another  to  sign  it  for  him,  and  dies  in  that  con- 
dition, the  presumption  is  a  fair  one,  that  he  was  prevented  from 
its  formal  execution  by  the  extremity  of  his  sickness.1     But  if  the 
testator  should  recover,  or  become  so  much  relieved  from  his  disease, 
that  he  could  either  sign  it  himself,  or  direct  another  to  sign  it  for 
him,  a  contrary  presumption  would  fairly  arise  from  his  omission  to 
do  so.     We  would  have  a  right  to  infer,  and  particularly  if  he  lived 
some  time  after,  that  he  had  changed  his  mind,  and  that  he  neither 
wished  nor  intended  that  the  paper  should  be  taken  as  his  will. 
The  proof  is,  that  the  alleged  testator  was  for  a  long  time  disabled 
in  his  hands,  so  much  so,  that  he  could  not  write  legibly,  if  at  all ; 
but  there  was  nothing  to  prevent  him  from  authenticating  the  paper 
by  his  mark  ;  nor  is  it  alleged  that  he  was  incapacitated  by  disease 
from  giving  directions  to  others  to  sign  it  for  him.     But  it  is 
insisted,  that  his  continued  inability  to  sign   the  will,    with  his 
repeated  application  to  others  to  sign  it  for  him,  and  their  refusal, 
is  a  compliance  with  the  requisitions  of  the  act.     The  impossibility 
of  his  compliance  with  the  act  does  not  appear.     In  truth  there  is 
reason  to  believe  that  he  studiously  avoided  attempting  to  sign  the 
paper  which  had  been  prepared  for  him  with  such  care,  and  that  he 
anxiously  evaded  giving  any  express  directions  about  it.     All  he 
could  be  prevailed  on  to  say,  appears  to  have  been  said  with  a  view 
to  rid  himself  of  the  importunity  of  the  interested  individuals  by 
whom  he  was  beset.     Nothing  can  be  collected  from  the  evidence, 
which  to  my  mind  looks  like  an  express  direction  to  any  person  to 
sign  the  paper  for  him  ;  and  on  this  point  we  should  not  rest  satis- 
fied short  of  most  clear  and  convincing  proof.     But  admitting  the 
facts  to  be  as  represented,  still  this  paper  has  not  the  necessary 
characteristics  of  a  devise.     The  paper  must  be  actually  signed, 
unless  the  signature  be  prevented  by  the  state  of  health  and  condi- 
tion of  the  testator.     It  is  not  enough  that  the  omission  to  sign 
arose  from  the  misapprehension,  mistake,  folly  or  perverseness  of 
1  U  See  Aurand  v.  Wilt,  9  Barr  54  ;  Showers  ».  Showers,  27  Penru  St. 
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those  to  whom  he  may  have  applied  for  that  purpose.  If  a  testator, 
intending  to  make  a  will  in  favor  of  particular  persons,  is  prevented 
from  doing  so  by  accident,  equity  cannot  grant  relief.  1  Atk.  448 ; 
Whellan  v.  Russel,  1  Story's  Eq.  118.  So  where  a  person,  by  reason 
*3Q81  °^  ^^ness,  or  f°r  other  cause,  is  unable  either  to  write  a  *will 
-*  himself,  or  to  procure  a  will  to  be  written  for  him,  it  is  a 
misfortune  which  does  not  admit  of  remedy,  whatever  injustice  may 
result  to  others  from  the  peculiar  circumstances  in  which  he  may 
be  placed.  It  is  far  better  to  submit  to  the  partial  mischief  which 
may  arise  from  a  case  which  is  by  no  means  common,  than  to  run 
the  risk  of  fraud,  which  will  inevitably  be  consequent  on  the  cor 
ruption  and  profligacy  of  individuals  by  whom  he  may  be  attended 
in  his  last  moments.  And  these  considerations  have  peculiar  force 
here,  where  the  law  makes  so  equal  and  just  distribution  of  intes- 
tate's estates.  If  the  paper  be  not  signed,  it  is  unnecessary  to 
argue  why  it  is  not  signed,  unless  the  omission  to  execute  the 
instrument  arises  from  the  mental  imbecility  or  bodily  infirmity  of 
the  testator,  a  total  incapacity  on  his  part  either  to  sign  the  paper 
or  to  give  the  required  direction  to  others.  We  are  of  the  opinion 
that  there  was  no  error  in  instructing  the  jury,  that  the  testator 
losing  the  use  of  his  hands,  the  refusal  of  the  persons  whom  he 
requested  to  sign  the  paper  for  him,  and  a  continued  exertion  at 
each  opportunity  to  have  the  will  signed,  was  not  a  compliance  with 
the  requisitions  of  the  act.  In  conclusion,  it  is  well  to  remark, 
that  fraud  is  not  alleged. 

Judgment  affirmed. 

Cited  by  counsel,  8  W.  &  S.  24 ;  6  Barr  410 ;  9  Id.  55 ;  1  Harris  397 ;  3 
Id.  287  ;  5  Id.  62;  2  Casey  220  ;  2  Wright  142 ;  5  P.  F.  Smith  425. 

Cited  by  the  court  below,  3  Casey  488. 

Cited  by  the  court,  10  Watts  155 ;  4  W.  &  S.  361 ;  1  Harris  403. 

That  a  will  may  be  executed  by  the  mark  of  the  testator,  as  stated  by 
Judge  Rogers  in  his  opinion  in  this  case,  was  denied  in  5  Barr  33,  446 ;  but 
the  ruling  of  these  cases  was  changed  by  act  of  January  27,  1848,  g  1,  P.  L. 
16  ;  Pur.  Dig.  1017,  g  7,  on  which  point  see  6  Casey  223.  ||  Cozzens'  Will, 
11  Smith  196  ;  Main  v.  Ryder,  4  W.  N.  C.  173.|| 

See  also  1  Jones  494 ;  5  Harris  161. 

||  A  will  valid  in  other  respects  may  be  in  lead  pencil :  Myers  v.  Vander- 
bilt,  3  Norris  510  ;  quaere  as  to  aslate  will :  Woodward's  Will,  1  W.  N.  C.  177.|| 
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Bomeisler  and  others  against  Dobson. 

IN  ERROR. 

1.  Where  the  terms  of  a  special  agreement  have  been  performed  by  the 
plaintiff,  and  nothing  remains  but  the  mere  duty  on  the  part  of  the  defend- 
ant to  pay  money,  the  plaintiff  may  recover  on   the  common  money  counts 
in  assumpsit. 

2.  Where  the  evidence  of  an  agreement  is  both  written  and  parol,  it  is  not 
error  for  the  court  to  leave  to  the  jury  the  question  of  the  intention  of  the 
parties. 

ERROR  to  the  District  Court  of  the  City  and  County  of  Phila- 
delphia. 

*On  the  return  of  the  record  it  appeared  that  Robert  r*oqn 
Dobson  brought  an  action  on  the  case  in  that  court  against   L 
Louis  Bomeisler  and  Mitchell  Bomeisler,  late  trading  under  the  firm 
of  Bomeisler  &  Brother,  and  George  Peterman  who  survived  Jacob 
Peterman,  late  trading  under  the  firm  of  Jacob  &  G.  Peterman. 

The  declaration  contained  five  counts,  viz.,  1st,  For  money  had  and 
received;  2d,  Money  paid,  &c. ;  3d,  Goods  sold;  4th,  Work  and 
labor  done;  5th,  On  an  account  stated. 

The  defendants  pleaded  non-assumpsit,  and  payment,  and  set-off; 
and  on  these  issues  the  cause  came  on  for  trial  before  Stroud,  J., 
on  the  3d  of  May  1839,  when  the  plaintiff  offered  in  evidence  the 
following  agreement,  which  was  signed  by  the  parties. 

"  Agreement  made  this  day  between  Bomeisler  &  Brother  and 
Jacob  &  G.  Peterman  on  the  one  part,  and  Capt.  Robert  Dobson  on 
the  other  part. 

Bomeisler  &  Brother  and  Jacob  &  G.  Peterman  have  this  day 
given  the  brig  Mary  under  the  command  of  Captain  Robert  Dobson, 
and  also  consign  the  cargo  shipped  on  board  by  them,  amounting  to 
37782.82,  to  Captain  Robert  Dobson,  to  proceed  from  hence  to 
Samana,  there  to  dispose  of  the  cargo  for  account  of  the  concerned, 
and  to  make  remittances  in  the  same  vessel  as  sales  shall  proceed, 
unto  Jacob  &  G.  Peterman  and  Bomeisler  &  Brother,  to  each  one 
half  of  the  proceeds,  or  as  near  as  possible. 

Captain  Dobson  binds  himself  to  have  a  regular  set  of  books  open 
at  Samana,  of  sales,  returns,  disbursements,  and  all  expenses  that 
may  occur ;  furnishing  accounts  from  time  to  time,  as  circumstances 
will  allow.  It  is  understood  that  Captain  Dobson  makes  no  charge 
of  commission  on  the  sales,  but  that  his  expenses  and  that  of  the 
vessel  be  paid  by  Jacob  &  G.  Peterman  and  Bomeisler  &  Brother; 
and  as  long  as  Captain  Dobson  shall  have  command  of  the  vessel  or 
remain  at  Samana  on  this  business,  forty-five  dollars  per  month  be 
allowed  him. 
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In  case  Captain  Dobson  remains  at  Samana,  and  the  vessel  returns 
he  shall  act  as  ship's  husband  there. 

All  and  every  business  conducted  or  done  at  Samana,  the  partiea 
composing  this  agreement  shall  be  interested  in,  in  equal  propor- 
tions. 

No  privilege  whatever  to  be  allowed  to  either  party,  either  on 
the  vessel  or  cargo. 

Nothing  whatever  to  be  sent  out,  or  received  in  return,  without 
the  consent  or  for  the  interest  of  all  parties  concerned. 

Should  any  consignments  be  made  to  Captain  Dobson  at  Samana, 
it  shall  be  with  the  consent  of  all  parties  ;  and  all  commissions,  &c., 
arising  from  such  consignments,  to  be  equally  divided  between  the 
parties  composing  this  agreement. 

*4.001        *Should  Captain  Dobson  find   it   advantageous   to   the 
-•    business,  to  give  an  interest  in  it  to  any   person   at   Sa- 
uiana,  he  shall  be  allowed  to  do  so  in  equal  proportion  with  all 
parties." 

The  defendants'  counsel  objected  to  the  admission  of  this  paper, 
on  the  ground  of  variance  from  the  declaration,  but  the  objection 
was  overruled,  and  exception  taken. 

The  plaintiff  then  gave  in  evidence  certain  letters  from  the  de- 
fendants to  him,  between  the  30th  of  March  1829,  and  the  6th  of 
August  1830,  and  then  closed  his  case. 

The  defendants  then  produced  one  Andrew  Garrett,  who  testified 
as  follows:  "I  was  clerk  and  book-keeper  of  the  parties,  plaintiff 
and  defendants,  at  Samana.  I  went  out  with  the  plaintiff,  January 
1829,  and  returned  in  May  1830,  and  went  out  again  soon  after. 
The  plaintiff  told  me  at  Samana  that  he  was  equally  interested  with 
the  Petermans — not  with  the  Bomeislers — in  the  first  shipments, 
and  also  in  the  second  and  third.  He  said  so  more  than  once,  twice, 
or  three  times.  That  the  defendants  had  no  business  to  be  giving 
him  orders;  that  he  was  equally  interested;  and  would  do  as  he 
pleased.  The  books  produced  by  the  plaintiff  here,  are  not  all  the 
books  kept  at  Samana.  There  were  in  all  three  shipments  to  Sa- 
mana. The  first  about  eight  thousand  dollars,  the  second  about 
one  thousand,  the  third  about  fifteen  hundred  dollars." 

The  following  agreement,  executed  by  the  parties,  and  under 
their  seals,  was  then  given  in  evidence  by  the  defendant. 

"  Articles  of  agreement  made  and  agreed  upon  between  Bomeis- 
ler &  Brother,  George  Peterman,  Jacob  Peterman  and  Robert 
Dobson,  owners  of  and  shippers  in  the  brig  Mary,  of  the  city  of 
Philadelphia,  of  the  one  part,  and  Andrew  Garrett,  of  the  same 
place,  of  the  other  part,  witnesseth :  That  the  said  Andrew  Gar- 
rett, for  the  consideration  hereinafter  mentioned,  doth  hereby  for 
himself,  his  executors  and  administrators,  covenant,  promise  and 
agree  to,  and  with  the  said  Bomeisler  &  Brother,  George  Peter- 
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man,  Jacob  Peterman  and  Robert  Dobson,  their  executors,  adminis- 
trators and  assigns,  by  these  presents,  that  he,  the  said  Andrew 
Garrett,  shall  and  will,  when  required  by  the  said  Bomeisler  & 
Brother,  George  Peterman,  Jacob  Peterman  and  Robert  Dobson,  go 
on  with  the  brig  Mary  for  Samana,  and  immediately  on  his  arrival 
there,  will  enter  into  the  service  of  the  said  Bomeisler  &  Brother, 
George  Peterman,  Jacob  Peterman,  and  Robert  Dobson,  for  and 
during  the  term  of  nine  months,  and  from  time  to  time,  as  may  be 
agreed  upon  hereafter,  to  be  accounted  from  the  first  day  of  Jan- 
uary, A.  D.  one  thousand  eight  hundred  and  twenty-nine.  And  the 
said  Andrew  Garrett  shall  and  will  continue  and  abide  at  the  afore- 
said Samana  or  elsewhere,  and  shall  and  will  diligently  and  faithfully 
serve  during  *the  said  time,  in  keeping  the  books  of  accompts,  r*4A-i 
or  any  other  business  wherein  they,  the  said  Bomeisler  &  ^ 
Brother,  George  Peterman,  Jacob  Peterman  and  Robert  Dobson 
may  employ  him  in  their  trade  and  merchandising;  and  they  the 
said  Bomeisler  &  Brother,  George  Peterman,  Jacob  Peterman  and 
Robert  Dobson  do  hereby  promise  and  agree  to  and  with  the  said 
Andrew  Garrett,  his  executors  and  administrators,  to  pay  him  the 
sum  of  twenty-five  dollars  per  month,  with  boarding  and  lodging, 
to  the  full  end  and  term  of  nine  months ;  provided  he  faithfully 
attends  to  the  duties  hereinbefore  mentioned.  And  it  is  hereby 
agreed  upon  between  the  parties,  that  if  the  said  Bomeisler  & 
Brother,  George  Peterman,  Jacob  Peterman  and  Robert  Dobson, 
their  executors,  administrators,  or  assigns,  shall  have  no  further 
use  or  employment  for  the  said  Andrew  Garrett,  after  the  expira- 
tion of  said  time  (provided  their  business  should  so  long  continue), 
that  then,  and  in  such  case,  the  said  Bomeisler  &  Brother,  George 
Peterman,  Jacob  Peterman,  and  Robert  Dobson,  their  executors, 
administrators  or  assigns,  that  they,  or  either  of  them,  after  two 
months'  notice  or  warning  in  writing  for  that  purpose  given,  shall 
and  may  discharge  the  said  Andrew  Garrett  from  their  service,  pay- 
ing him  for  his  services  up  and  in  full  to  the  time  of  his  discharge, 
and  provide  him  a  passage  to  Philadelphia  ;  and  if  the  said  Andrew 
Garrett  shall  wish  to  change  his  situation,  or  leave  the  service  of 
aforesaid,  after  two  months'  notice  or  warning  in  writing  for  that 
purpose  given,  shall  and  may  leave  their  service,  they  paying  him 
up  and  in  full  to  the  end  of  his  services.  In  witness  whereof,  the 
said  parties  have  hereunto  interchangeably  set  their  hands  ami 
seals,  this  first  day  of  January,  A.  D.  one  thousand  eight  hundred 
and  twenty -nine." 

The  defendant  further  gave  in  evidence  a  bill  of  sale  by  Jacob 
Peterman  of  one-fourth  of  the  brig  Mary  to  Robert  Dobson  in  con- 
sideration of  six  hundred  and  four  dollars,  dated  the  2d  of  January 
1829 ;  and  certain  accounts-current  between  the  parties,  and 
accounts-sales  rendered  by  the  plaintiff. 
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The  learned  judge  charged  the  jury  as  follows: 

"  The  claim  of  the  plaintiff  is  for  his  services  in  disposing  of 
certain  goods,  shipped  by  the  brig  Mary,  in  the  year  1829,  from 
this  port  to  Samana,  in  the  island  of  St.  Domingo.  The  value  of 
these  services  is  fixed  by  him  at  forty-five  dollars  per  month  ;  and 
he  alleges  that  he  was  employed  twenty-three  months.  A  claim 
so  simple  in  its  character,  one  would  naturally  suppose,  would  be 
capable  of  easy  proof;  for  the  departure  of  the  brig  might  be 
readily  ascertained ;  and  the  return  of  Captain  Dobson  was  not 
likely  to  have  been  a  secret.  And  yet  the  parties  have  contrived 
so  to  complicate  the  proof,  that  after  so  great  a  lapse  of  time,  the 
real  truth  of  the  case,  I  apprehend,  cannot  be  brought  to  the 
*4021  knowledge  *°f  a  judicial  tribunal,  consistently  with  the 
-"  wholesome  rules  by  which  such  a  tribunal  is  governed. 
Still,  though  the  search  of  the  truth  may  be  hopeless,  yet  your 
duty  is  to  deal  with  the  evidence,  to  find  out  its  proper  results,  and 
applying  these  as  the  test,  bring  in  your  verdict  accordingly.  Now 
what  is  the  character  of  this  case  according  to  the  evidence  ?  The 
evidence  consists  of,  1st,  The  agreement  of  January  2d  1829.  2d, 
Agreement  with  Andrew  Garrett  of  January  1st  1829.  3d,  Oral 
testimony  of  Andrew  Garrett.  4th,  Bill  of  sale  of  part  of  the 
vessel,  from  Peterman  to  Dobson.  5th,  Accounts  rendered  by  the 
plaintiff.  6th.  And  the  letters  of  the  parties.  Your  task  is  to 
extract  from  this  mass  as  a  whole,  its  proper  result,  having  reference 
to  the  issue  between  the  parties. 

The  agreement  of  January  2d  1829,  styles  the  plaintiff  one 
party,  and  the  defendants  together  as  the  other  party ;  treats  the 
first  shipment  as  the  property  of  the  defendants,  exclusive  of  Captain 
Dobson,  and  Captain  Dobson  as  a  mere  agent  to  sell  the  goods  at 
Samana,  keep  accounts,  make  remittances,  &c.,  for  which  he  is  to 
be  compensated  by  forty-five  dollars  per  month,  allowing  him  for  all 
his  expenses.  It  provides  also  for  Captain  Dobson's  remaining  under 
named  contingencies  at  Samana,  and  acting  as  ship's  husband ;  and 
in  that  event,  be  entrusted  in  all  business  done  there,  in  equal  pro- 
portions, &c.  Now  if  the  evidence  stopped  here,  I  should  say,  that 
the  meaning  of  this  agreement  was,  that  Captain  Dobson  should  act 
for  the  defendants  in  disposing  of  the  goods  at  Samana  ;  and  on  prov- 
ing that  he  rendered  the  services  contemplated,  made  sales,  kept 
accounts,  remitted  proceeds,  &c.,  he  would  be  entitled  to  wages  at  the 
rate  of  forty-five  dollars  per  month,  for  the  time  he  was  so  employed, 
whether  longer  or  shorter,  in  disposing  of  the  first  shipment;  and 
to  this  view  the  accounts  in  evidence  conform.  But  the  agree- 
ment with  Andrew  Garrett  of  January  1st  1829,  and  the  oral 
testimony  he  has  given,  seem  to  interfere  with  this  view ;  for  1st, 
The  agreement  calls  all  the  parties,  (plaintiff  and  defendants)  ship- 
pers and  owners;  and  by  bill  of  sale  it  appears  that  Captain  Dob- 
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son  had  become  about  that  time  part  owner  of  the  brig.  Arid 
Garrett  says,  Captain  Dobson  told  him  he  was  interested  in  the  first 
shipment,  equally  with  the  Petermans,  as  well  as  in  the  other  ship- 
ments ;  in  regard  to  which,  according  to  the  original  agreement  of 
January  2d  1829,  he  was  certainly  looked  upon  as  a  partner;  "in- 
terested in  equal  proportions"  is  the  language  of  the  instrument. 
You  must  determine,  therefore,  whether  the  plaintiff  was  a  partner 
in  the  first  shipment;  interested,  as  such,  in  this,  as  well  as  the 
future  ones.  This  is  the  allegation  of  the  defendants ;  it  constitutes 
their  chief  defence ;  and  I  have  been  requested  on  their  behalf,  to 
instruct  you,  that  if  you  find  the  plaintiff  to  have  been  a  partner  in 
the  first  shipment,  the  plaintiff  must  fail.  And  I  do  accordingly 
instruct  you  that  if  you  find  that  the  plaintiff,  in  regard  *to  pM.no 
the  first  shipment,  was  a  partner  with  the  defendants,  the  ^ 
form  of  action  which  he  has  brought  is  not  adapted  to  his  case ;  and 
your  verdict  should  be  for  the  defendants.  If  you  think  he  was  not 
a  partner  at  all  in  the  first  shipment,  further  duties  will  devolve  upon 
you.  If  not  a  partner  in  this  shipment,  then  it  would  seem  he  was 
an  agent  for  them,  to  dispose  of  the  cargo,  and  entitled  to  be  paid 
on  rendering  services  according  to  the  agreement,  forty-five  dollars 
per  month,  whilst  employed  in  disposing  of  the  first  shipment ;  pro- 
vided he  has  faithfully  performed  what  he  undertook.  He  undertook 
to  sell  the  cargo,  make  remittances  in  a  certain  manner,  keep  a 
regular  set  of  books  open^at  Samana,  &c.,  &c.  Has  he  performed 
these  various  duties?  You  will  judge  from  the  evidence.  And 
you  will  ascertain  also,  how  long  he  was  properly  employed  in  this 
service ;  recollecting  that  it  is  for  services  in  the  sale  of  the  first 
shipment  only,  that  he  can  claim;  for  as  to  the  other  shipments,  he 
was,  without  dispute,  a  partner,  and  is  entitled  to  nothing  in  this 
action.  Should  you  find  on  both  the  points  submitted  to  you  in 
favor  of  the  plaintiff,  a  further  question  of  fact  will  remain  for  your 
decision.  It  arises  thus:  after  this  action  had  been  brought,  an 
effort  was  made  by  the  parties  to  settle  all  their  differences.  A 
paper  it  is  said,  was  drawn,  designed  to  effect  this  purpose.  This  paper 
appears  to  have  been  very  informal.  It  has  not  been  produced  in 
the  trial ;  having  been  lost  or  destroyed.  Mr.  Phillips  testified  to 
its  contents;  he  says,  "The  purport  of  it  he  remembers  distinctly  ; 
it  was  a, complete  settlement."  This  paper  was  signed  by  the  plain- 
tiff, and  some,  but  not  all  of  the  defendants.  Another  paper  was 
drawn  by  one  of  the  counsel  of  the  defendants  ;  intended,  as  it  would 
seem,  to  supply  the  place  of  the  former.  Witnesses  say,  the  two 
papers  were  substantially  the  same.  The  latter  paper  has  been  read 
in  evidence  without  objection.  It  is  not  signed  by  the  plaintiff; 
and  according  to  the  testimony,  as  you  will  recollect,  though  pre- 
sented to  him  for  the  purpose,  he  refused  to  sign  it.  You  have  the 
oral  examination  of  several  witnesses  on  this  subject;  and  by  con- 
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sent  of  the  defendant's  counsel,  an  affidavit  of  the  plaintiff  has  been 
read  in  evidence  also.  From  all  the  evidence  you  are  to  decide  the 
fact,  whether  the  plaintiff  ever  released  to  the  defendants,  the  cause 
of  action  for  which  he  now  claims  a  verdict  of  you.  In  respect  to 
the  first  paper  said  to  be  a  release,  the  plaintiff  alleges  it  was  vol- 
untarily surrendered  to  him  by  the  defendants,  who  had  signed  it. 
This  depends  nearly,  if  not  entirely,  on  the  plaintiff's  own  affida- 
vit. You  are  not  bound  to  believe  anything  contained  in  this  affi- 
davit; you  may  believe  a  part,  and  reject  the  remainder ;  or  you  may 
believe  the  whole.  I  tell  you  distinctly,  that  though  it  was  inad- 
missible without  the  defendant's  consent,  as  he  gave  his  consent,  you 
may  treat  it  as  evidence,  for  whatever  you  think  it  proves.  The 
plaintiff  has  objected  to  this  first  paper  also,  that  it  was  not  signed 
*4.041  ^7  aM  the  defendants.  This  you  will,  however,  *consider  as 
-*  no  objection,  if  you  find  it  was  executed  by  the  plaintiff  and 
some  of  the  defendants ;  that  it  purported  to  be  a  complete  settle- 
ment between  the  parties,  of  all  their  differences ;  and  the  defend- 
ants complied  with  what  was  exacted  by  it,  of  them ;  and  that  it 
never  was  surrendered  by  the  defendants  to  the  plaintiff. — With  these 
remarks,  I  submit  this  branch  of  the  defence  to  you  as  a  question 
of  fact  devolving  rightly  upon  you  for  decision." 

A  bill  of  exceptions  was  taken  to  this  charge;  and  the  jury  hav- 
ing found  for  the  plaintiff,  a  writ  of  error  was  taken,  and  the  follow- 
ing exceptions  filed. 

"  1.  That  the  judge  below  erred  in  admitting  to  be  read  in  evi- 
dence by  the  plaintiff,  the  agreement  among  the  parties,  dated  the 
2d  of  January  1829,  the  same  not  corresponding  with  the  narr., 
and  not  being  evidence  under  it. 

2.  The  judge  below  erred  in  charging,  that  the  jury  should  con- 
sider the  first  clause  of  the  agreement  of  the  2d  of  January  1829, 
as  an  agreement  distinct  from  the  other  parts  thereof. 

3.  The  judge  below  erred  in  charging,  that  the  said  agreement 
had  reference  to  shipments  in  which  the  plaintiff  was  not  a  partner, 
and  as  to  which  he  was  to  be  paid  forty-five  dollars  per  month  ;  and 
also  to  other  shipments  in  which  the  plaintiff  was  partner,  and  as 
to  which  he  was  not  to  be  paid  his  forty-five  dollars  per  month  ;  and 
that  the  jury  might  find  for  the  plaintiff,  even  though  the  agree- 
ment made  the  plaintiff  and  the  defendants  parties  in  the  shipments 
last  mentioned. 

4.  The  judge  below  erred  in  charging,  that  the  clause  of  the  said 
agreement,  providing  that  all  business  done  at  Samana,  should  be 
for  joint  account,  did  not  apply  to  the  first  clause  of  the  agreement, 
or  to  business  therein  provided  for. 

5.  The  judge  below  erred  in  submitting  to  the  jury  written 
evidence  to  be  construed  by  them. 

6.  The  judge  below  erred  in  charging,  that  the  jury,  might  find 
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for  the  plaintiff,  even  though  the  agreement  made  the  plaintiff  and 
the  defendants  partners  in  the  shipments  last  mentioned  in  the 
third  assignment  of  errors. 

Mr.  0.  Ingersoll,  for  the  plaintiff  in  error  cited  Vickery  v. 
Moore,  2  Watts  451 ;  1  Leigh's  N.  P.  43,  44. 

Mr.  Rawle,  contra,  cited  1  Chitty's  Plead.  334,  371  ;  Columbia 
Bank  v.  Patterson,  7  Cranch  299  ;  Kelley  v.  Foster,  2  Binn.  4 ; 
Felton  v.  Dickinson,  10  Mass.  R.  287  ;  Anderson  v.  Neff,  11  S. 
&  R.  208;  Benner  v.  Hauser,  11  Id.  352;  Miles  v.  Moodie,  3  Id. 
211;  Brubackerv.  Robinson,  *3  P.  &  W.  295;  Galbraith  p4Q5 
v.  Moore,  2  Watts  86  ;  Gow  on  Partnership  95,  &c.  ;  Van  "• 
Ness  v.  Forrest,  8  Cranch  30;  Duncan  v.  Lyon,  3  Johns.  Ch.  362  ; 
Venning  v.  Leckie,  13  East  7 ;  Collins  v.  Rush,  7  S.  &  R.  147 ; 
Brown  v.  Caldwell,  10  Id.  114;  Poorman  v.  Smith,  2  Id.  464. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — Where  the  terms  of  a  special  agreement  have  been 
performed  by  the  plaintiff,  the  law  raises  a  duty,  for  which  a  general 
indebitatus  assumpsit  will  lie.  In  general,  the  declaration  ought  to 
state  the  agreement  where  it  is  special ;  but  where  it  has  been  so 
far  performed,  that  nothing  remains  but  a  mere  duty  to  pay  money, 
which  it  is  for  the  plaintiffs  to  show,  a  general  count  is  all  that  is 
required.  Here  the  performance  of  the  plaintiff's  stipulation  was 
left  by  the  court  to  the  jury,  who  have  found  that  the  plaintiff 
has  fully  complied  with  his  part  of  the  contract.  The  contract 
being  executed  there  is  nothing  in  the  first  exception.  2  Binn.  47  ; 
10  Mass.  R.  387. 

It  is  contended  that  there  is  error  in  not  instructing  the  jury  that 
the  plaintiff  and  defendants  were  partners,  and  that  account  render 
and  not  assumpsit,  was  the  proper  remedy.  The  plaintiff  gave  in 
evidence  the  agreement  of  the  2d  of  January  1839,  and  certain 
letters,  and  then  rested.  The  defendants  proved  the  acknowledg- 
ment of  the  plaintiff  that  he  was  equally  interested  with  the  Peter-, 
mans,  not  with  the  Bomeislers,  in  the  first  shipment,  and  also  in 
the  second  and  third.  They  also  gave  in  evidence  the  agreement 
of  the  first  of  January  1829,  a  bill  of  sale  of  the  one-fourth  of  the 
brig  of  which  Captain  Dobson  was  master,  together  with  his  sev- 
eral accounts  current  with  Messrs.  Peterman  and  Bomeisler  & 
Brother.  If  the  defendants  have  been  content  to  submit  this  case 
on  the  construction  to  be  given  the  agreement  of  the  2d  of  Janu- 
ary 1829,  they  would  have  had  but  little  reason  to  complain  of  the 
decision  of  the  court ;  for  judging  of  the  transaction  from  that 
agreement,  disconnected  from  the  defendant's  proof,  we  concur  with 
the  District  Court  in  thinking,  that  Dobson  was  the  agent  of  the 
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defendants  and  not  the  partner,  and  as  such  was  entitled  to  wages 
at  the  rate  of  forty -five  dollars  per  month,  during  the  time  he  was 
employed  in  their  service.  But  the  doubt  arises  from  the  introduc- 
tion of  other  parol  and  written  testimony  by  the  defendants  them- 
selves; and  I  cannot  conceive  that  they  have  any  just  ground  of 
complaint,  for  leaving  the  whole  case,  consisting  as  it  does,  of  parol 
and  documentary  evidence  to  the  jury.  No  special  direction  is 
requested ;  and  had  the  court  undertaken  to  have  given  such  instruc- 
tion, they  would  perhaps  have  exposed  themselves  to  an  exception 
diametrically  opposite  to  the  one  now  made.  The  direction  would 
appear  to  me  to  fall  in  with  the  course  pointed  out  by  the  defend- 
*40fi1  ants  tnemselves>  *and  in  compliance  with  their  views  of  the 
J  case.  I  am  free  to  confess,  that  from  the  investigation  which 
I  have  given  this  transaction,  I  should,  although  with  some  hesita- 
tion, come  to  a  conclusion  different  from  that  of  the  jury.  But 
with  their  decision  we  have  nothing  to  no;  as  an  error  of  theirs,  if 
there  be  one,  can  only  be  corrected  on  a  motion  for  a  new  trial. 
And  we  have  the  less  reluctance  to  leave  the  judgment  stand ;  as, 
after  all,  it  resolves  itself  into  an  objection  to  form  ;  as  the  whole 
merits  of  the  controversy  could  be,  and  we  have  reason  to  believe 
were  as  well  tried,  in  this  action,  as  they  would  have  been  in  an 
account-render.  The  court  instructed  the  jury  distinctly,  that  the 
plaintiff  was  only  entitled  to  be  paid  for  his  services,  provided  he 
faithfully  performed  what  he  undertook  to  be  performed  by  his  agree- 
ment. They  enumerated  with  great  particularity,  the  various  duties 
contained  in  the  agreement,  and  put  it  to  the  jury  to  say,  whether 
he  had  faithfully  performed  them.  After  the  verdict,  we  are  bound 
to  believe  that  in  all  respects  he  has  lived  up  to  his  contract ;  and 
that  he  has  faithfully  accounted  for,  and  paid  over  the  proceeds  of 
the  different  shipments  consigned  to  him. 

Judgment  affirmed. 

Cited  by  counsel,  1  W.  &  S.  304  ;  3  Id.  331 ;  ||  4  W.  N.  C.  64.|| 

Cited  by  the  court,  4  Harris  50 ;  8  P.  F.  Smith  301. 

||  Where  the  contract  rested  in  parol,  and  the  plaintiff  asked  the  court  to 
sharge  that  he  was  entitled  to  recover,  he  cannot  complain  that  the  court 
construed  the  contract:  Pritchett  v.  Cook,  12  Smith  193. 

Assumpsit  cannot  be  maintained  though  the  contract  be  fully  performed 
by  the  plaintiff  if  it  was  wholly  under  seal :  McManus  v.  Cassidy,  16  Smith 
260. 
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Moroney  against  Copeland. 


By  articles  of  agreement  under  seal,  A.  agreed  to  sell  and  convey  to  B. 
•ind  C.  a  certain  large  lot  of  ground,  for  the  sum  of  $29,700,  payable  at  the 
option  of  B.  and  C.  either  in  cash  or  ground-rents  issuing  out  of  the  premises, 
to  be  secured  in  the  usual  manner,  and  to  be  reserved  in  deeds  to  be  executed 
by  A.  to  such  purchasers  as  might  be  procured  by  B.  and  C.,  and  which 
ground-rents,  when  secured  by  brick  buildings,  were  to  be  credited  towards 
the  purchase-money  at  a  fixed  rate.  B.  and  C.  covenanted  to  pay  the  said 
sum  of  $29,700,  with  lawful  interest  thereon,  or  to  secure  to  A.  ground-rents 
to  the  amount  of  $1782  per  annum  ;  and  that  the  business  of  letting  on 
ground-rent,  &c.,  should  be  brought  to  a  close  within  four  years,  and  so 
much  of  the  said  sum  of  $29,700,  and  interest  thereon,  as  should  not  be  then 
paid  or  discharged,  should  forthwith  be  paid  off;  and  A.  covenanted  to  con- 
vey in  fee  simple  a  good  title  to  the  residue  of  the  lot,  if  any,  to  B.  and  C. 
as  soon  as  they  should  have  paid  and  secured  the  purchase-money  and 
interest.  B.  and  C.  then  covenanted  with  A.,  that  until  the  payment  of  the 
purchase-money  and  interest,  he  should  have  all  the  remedies  for  tho 
recovery  of  so  much  of  the  said  annual  sum  of  $1782  as  should  not  have 
been  already  secured  by  reserved  ground-rents,  as  are  usual  in  ground-rent 
deeds  in  Philadelphia,  and  as  fully  as  if  the  covenants  therein  contained  and 
clause  of  re-entry  were  fully  and  verbatim  repeated  ;  it  being  expressly  cove- 
nanted, that  in  case  of  failure  to  fulfil  any  covenant  in  the  said  agreement 
contained,  it  should  be  lawful  for  A.  to  re-enter  upon  the  premises,  without 
any  legal  proceedings,  and  the  same  thenceforth  to  hold  for  his  own  exclu- 
sive use.  In  pursuance  of  this  agreement,  B.  and  C.  sold  several  small  lots, 
and  A.  made  conveyances  on  ground-rent.  Afterwards  a  judgment  was 
obtained  against  C.,  under  which  his  interest  in  the  large  lot  was  sold  by  the 
sheriff,  and  the  proceeds  brought  into  court:  Held,  1.  That  the  annual  sum 
stipulated  to  be  paid  by  B.  and  C.  to  A.  was  to  be  considered  as  interest  upon 
the  purchase-money,  and  not  in  nature  of  a  ground-rent  payable  out  of  the 
proceeds  of  the  sheriff's  sale.  2.  That  the  taxes  and  the  assessments  for 
iron  pipes,  filling,  paving  and  curbing  footways  upon  the  whole  lot,  were  to 
be  paid  in  full,  and  not  merely  the  one-half  of  C.  ;  but  that  B.  was  entitled 
to  be  subrogated  as  to  one-half  against  the  interest  of  C.  in  the  land  sold  by 
the  sheriff. 

THIS  was  an  appeal  from  a  decree  of  the  District  Court  for 
the  City  and  County  of  Philadelphia,  in  the  matter  of  the  distri- 
bution of  the  proceeds  of  the  sale  of  certain  real  estate  sold  by 
the  sheriff,  by  virtue  of  an  execution  in  an  action  in  that  court, 
brought  by  Moroney,  to  the  use  of  H.  B.  Pennock,  against 

Samuel  Copeland. 

*The  real  estate  sold  under  the  execution  in  this  case  was 
part  of  a  large  lot  or  square  of  ground,  in  which  the  defend- 
ant  was  interested,  under  certain  articles  of  agreement,  under  seal, 
made  on  the  10th  of  November  1835,  and  duly  recorded;  which 
were  as  follows: 

"•Articles  of  agreement  made   and  concluded  upon   this  10th 
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day  of  November,  in  the   year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-five,  between  George  Pepper,  of  the  city  of 
Philadelphia,  brewer,  of  the  one  part,  and  Samuel  Brown,  of  the 
Northern   Liberties,   tailor,   and  Samuel  Copeland  of  the  district 
of  Spring    Garden,   in    Penn    township,    house    carpenter  of  the 
other  part,  witnesseth,  that  the  said  George  Pepper  hath  agreed 
to  sell  and  convey,  and  the  said  Samuel  Brown  and  Samuel  Cope- 
land  have  agreed  to  purchase,  all  that  certain  large  lot  or  square 
of  ground  bounding  on  Wallace  street,  Washington  street,  Tenth 
street  and  Eleventh  street,   in  the  district  of  Spring  Garden,  in 
Penn  Township  aforesaid,  excepting  and  reserving  the  two  lots  of 
ground  on  the  west  of  said  Tenth  street,  on  which  are  now  erected 
two  brick  messuages  or  tenements,  and  which  are  at  the  distance  of 
seventeen  feet  northward  from  said  Washington  street,  being  each 
seventeen  feet  front,  and  in  depth  on  this  south  line  seventy  feet 
three  inches,  and  on  the  north  line  thereof,  seventy  feet  ten  inches 
and  a-half  with  the  appurtenances ;  for  the  sum  of  twenty-nine  thou- 
sand seven   hundred  dollars,   lawful  money  of  the  United  States 
of  America,  payable  at  the  option  of  the  said  Samuel  Brown  and 
Samuel  Copeland,  either  in  cash  or  in  ground-rents  issuing  out  of 
the  premises,   to   be  secured  in  the  usual  manner,  payable  half 
yearly,  clear  of  taxes,  and  the  said  rents  to  be  reserved  in  deed  to 
be  executed  by  the  said  George  Pepper,  or  his  legal  representative, 
to  such  purchasers  as  may  be  procured  by  the  said  Samuel  Brown 
and  Samuel  Copeland,  and  the  said  rents  to  be  redeemable  within 
eight  years  from  the  date  of  the  conveyances,  which  ground-rents 
when  secured  by  brick    buildings  of  the  size,  quality  and  value 
hereinafter  mentioned  and  described  shall  be  credited  towards  the 
purchase-money  payable  by  the   said  Samuel  Brown  and  Samuel 
Copeland,  at  the  rate  of  sixteen  and  two-third  years  purchase.    And 
the  said  Samuel  Brown  and  Samuel  Copeland,  for  themselves,  their 
heirs,  executors,  administrators  and  assigns,  hereby  covenant,  promise 
and  agree,  to  and  with  the  said  George  Pepper,  his  heirs  and  assigns, 
to  pay  him  or  them  the  principal  sum  of  twenty-nine  thousand  seven 
hundred  dollars  such  as  aforesaid,  with  lawful  interest  thereon  from 
the  first  day  of  October,  Anno  Domini  one  thousand  eight  hundred 
and  thirty-six,  in   half  yearly  payments,  or  to  secure  to  the  said 
George  Pepper  or  his  legal   representatives,   ground-rents  to  be 
secured  as  aforesaid,  to  the  amount  of  seventeen  hundred  and  eighty- 
two  dollars  per  annum,  payable  half  yearly,  commencing  on  the 
said  first  day  of  October,  Anno  Domini  1836.     And  in  case  any 
*409T    *such   rents  or  payments    are   made   to  commence  at  the 
J   earlier  date,  the   said  Samuel  Brown   and   Samuel  Cope- 
land  shall  have  credit  therefor  towards  the  interest  or  ground-rent 
thereafter  to  accrue ;  and  that  the  whole  proceeds  of  sales,  whether 
for  cash  or  ground-rents  aforesaid,  shall  be  paid  to  the  said  George 
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Pepper,  or  his  legal  representatives,  until  the  full  consideration 
aforesaid  shall  be  fully  discharged  ;  and  also  that  at  least  twelve  good 
and  substantial  brick  nouses  shall  be  erected  on  the  said  lot  of  ground 
within  the  year  one  thousand  eight  hundred  and  thirty-six  ;  and  that 
all  the  houses  which  shall  front  on  the  said  Tenth  and  Eleventh 
streets  shall  be  at  least  three  stories  in  height,  to  have  marble  water 
tables  and  ashlers,  and  not  to  be  inferior  in  size  and  quality  to  the 
houses  erected  on  the  east  side  of  Eighth  street  between  Green  and 
Coates  streets.  And  also,  that  the  houses  to  be  erected  on  Wash- 
ington and  Wallace  streets  shall  be  at  least  equal  in  size  and  quality 
to  the  houses  built  by  Haas  and  Myers  on  Tenth  street  between 
Green  and  Spring  Garden  streets.  And  also  that  the  lots  of  ground 
hereby  reserved  to  the  said  George  Pepper,  shall  have  an  outlet  of 
the  width  of  four  feet  into  Washington  street,  at  the  rear  or  western- 
most end  of  the  said  lots,  the  southernmost  line  of  which  is  at  the 
distance  of  seventy  feet  three  inches,  and  the  northernmost  line  of 
which  is  at  the  distance  of  seventy  feet  ten  inches  and  a  half  west 
of  said  Tenth  street,  or  at  the  option  of  the  said  parties  of  the  sec- 
ond part  hereto,  in  case  the  said  parties  of  the  second  part  hereto 
shall  open  a  new  street,  running  north  and  south  for  the  accommoda- 
tion of  their  lot  of  ground,  then  the  lots  of  the  said  George  Pepper, 
reserved  as  aforesaid,  shall  be  extended  in  depth  westward  of  the 
whole  width  of  his  said  lots  to  such  new  street,  free  of  expense  to 
the  said  George  Pepper  or  his  legal  representatives.  And  also  that 
the  said  Samuel  Brown  and  Samuel  Copeland  shall  have  the  privi- 
lege of  using  the  culvert  built  or  made  by  the  said  George  Pepper; 
but  all  expenses  attending  the  opening  across  Wallace  street  in  to 
the  culvert,  to  be  paid  and  borne  by  them  the  said  Brown  and  Cope- 
land  exclusively.  And  also  that  the  business  transaction  of  letting 
on  ground-rent,  for  the  purpose  of  paying  the  said  purchase  money, 
or  raising  the  amount  of  seventeen  hundred  and  eighty-two  dollars 
per  annum  of  ground-rents,  shall  be  brought  to  a  close  within  four 
years  from  the  date  hereof;  and  that  so  much  of  the  said  sum  of 
twenty-nine  thousand  seven  hundred  dollars  and  interest  thereon,  as 
shall  not  at  the  end  of  said  term  of  four  years,  be  paid  and  discharged 
by  reserved  ground-rents  as  aforesaid,  or  principal  money  paid,  shall 
then  forthwith  be  paid  off  and  discharged  by  the  said  Samuel  Brown 
and  Samuel  Copeland,  or  their  legal  representatives.  And  it  is  also 
expressly  covenanted,  understood,  and  agreed,  that  no  slaughter 
house,  skin-dressing  establishment,  blacksmith  shop,  glue,  soap,  can- 
dle or  starch  manufactory,  or  other  buildings  for  offensive  occupa- 
tion,  shall  be  erected  on  any  part  of  the  said  premises.  And  the 
said  George  Pepper,  for  himself,  *his  heirs,  executors,  ad-  r*A-iQ 
ministrators.  and  assigns,  doth  covenant  and  agree,  to  and  ' 
with  the  said  parties  of  the  second  part  hereto,  and  their  legal  rep- 
resentatives, to  convey  in  fee  simple,  a  good  and  clear  title  to  all  the 
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residue  of  the  premises  aforesaid,  if  any  there  shall  be,  after  sales 
made  to  secure  the  ground-rents  in  principal  money  aforesaid,  unto 
the  said  Samuel  Brown  and  Samuel  Copeland,  or  their  legal  represen- 
tatives, as  soon  as  they  shall  have  paid  and  secured  the  purchase  money 
and  interest,  according  to  the  foregoing  provisions.  And  until  the 
payment  of  the  purchase-money  and  interest  shall  be  accomplished 
as  aforesaid,  the  second  party,  for  themselves  and  their  legal  repre- 
sentatives, covenant  and  agree  with  the  said  George  Pepper  and  his 
legal  representatives,  that  the  latter  shall  have  all  the  remedies  for 
the  recovery  of  so  much  of  the  said  annual  sum  of  seventeen  hun- 
dred and  eighty-two  dollars,  as  shall  not  have  been  already  secured 
by  reserved  ground-rents  from  sub-purchasers,  as  are  usual  in  ground- 
rent  deeds  in  Philadelphia,  and  as  fully  as  if  the  covenants  therein 
contained  and  clause  of  re-entry  were  herein  fully  and  verbatim 
repeated ;  and  that  clear  of  all  taxes  and  assessments  whatsoever. 
It  being  expressly  covenanted,  understood  and  agreed,  by  and  be- 
tween the  said  parties  to  these  presents,  that  in  case  of  any  failure 
on  the  part  of  the  said  parties  of  the  second  part  hereto,  or  their 
legal  representatives,  in  the  fulfilment  of  the  covenants  and  agree- 
ments herein  contained,  on  their  part  to  be  performed,  then  and  in 
such  case,  it  shall  and  may  be  lawful  to  and  for  the  said  George 
Pepper,  his  heirs,  executors,  administrators  and  assigns,  and  full 
and  ample  power  is  hereby  reserved  and  given  to  him  and  them 
forthwith,  upon  any  such  breach  of  covenant,  and  as  soon  thereafter 
as  to  him  or  them  may  seem  proper  or  advisable,  to  re  enter  into 
and  upon  the  said  premises,  without  any  further  or  other  recourse 
to  law,  or  any  legal  proceedings  whatsoever,  and  the  same  thence- 
forth to  have  and  to  hold,  for  his  and  their  own  exclusive  use,  bene- 
fit and  behoof,  forever,  without  any  right  or  claim  on  the  part  of 
the  said  parties  of  the  second  part  hereto,  or  their  legal  represen- 
tatives, to  or  for  any  damage  therefor." 

Judgment  having  been  obtained  against  Copeland  in  1838,  his 
interest  in  the  lot  was  sold  subject  to  the  agreement ;  and  an  auditor 
was  apointed  by  the  court  below  to  distribute  the  sum  of  twenty- 
five  hundred  and  four  dollars  and  ninety-five  cents,  paid  into  -the 
court  by  the  sheriff  in  this  case.  The  auditor  reported  that  the 
above  sum  was  net  proceeds  of  the  sale  of  certain  real  estate,  described 
in  the  sheriff's  advertisment  as  No.  4,  No.  5,  and  No.  8. 

No.  4  sold  for 

No.  5     " 

No.  8     "  $2400 

After  deducting  the  expenses,  there  was  a  balance  for  distribution 
*4in   *°^  two  t^ousan<^  f°ur  hundred  and  seventeen  dollars  and 
J   sixty  cents.     The  auditor's  report  then  proceeded  to  state 
that  four  bills  for  taxes  were  presented ;  to  two  of  which  no  objec- 
tions were  made,  viz. : 
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W.  Metcalfe,  collector,  taxes  for  1837,  No.  4,  $4.20 

J.  Bedford,          "          "  1838,  No.  5,  5.67 

"  The  other  two  were  for  taxes  on  property  No.  8,  and  were 
objected  to,  on  the  ground  that  they  properly  attached  to  the  legal 
estate  of  Mr.  Pepper  in  the  premises,  and  not  to  the  equitable  inter- 
est of  Samuel  Copeland,  which  alone  was  sold.  The  situation  of 
these  premises  will  be  more  particularly  stated  hereafter ;  and  the 
auditor  being  of  opinion  that  the  taxes  ought  to  be  paid  in  part  out 
of  the  fund  in  court,  reports  that  they  should  be  paid  as  follows : 

The  bill  of  F.  Mitchell,  collector,  amounting  to  one  hundred  and 
thirty-seven  dollars  and  eighty-nine  cents,  is  for  taxes  for  1836  and 
1837,  on  a  large  lot  (of  which  property  No.  8  is  part)  held  by  Sam- 
uel Copeland  and  Samuel  Brown,  as  tenants  in  common  of  equal 
moieties,  as  hereinafter  stated:  on  part  of  which, — set  off  and  sev- 
ered by  agreement  between  themselves — the  said  Copeland  and 
Brown  had  built  two  houses  of  equal  size  and  value ;  the  one  of 
which,  belonging  to  Copeland,  had  been  previously  sold  at  sheriff's 
sale,  and  out  of  the  proceeds  of  the  sale,  forty-five  dollars  and  fifty- 
one  cents  had  been  paid  as  the  taxes  for  1836  and  1837  on  that 
house  so  sold.  The  auditor  is  therefore  of  opinion  that  the  same 
amount,  forty-five  dollars  and  fifty-one  cents,  ought  to  be  deducted 
from  the  present  bill,  as  the  proportion  due  for  the  other  house,  be- 
longing to  Brown  ;  and  that  one-half  of  the  balance  (forty-six  dollars 
and  nineteen  cents)  should  be  paid  out  of  the  fund  in  court,  as  the 
part  properly  chargeable  to  Copeland,  leaving  the  residue  to  be  paid 
by  Brown,  or  collected  from  his  interest  in  the  premises. 

The  remaining  bill  for  taxes  was  that  of  Jacob  Stout,  collector, 
for  sixty-three  dollars  and  six  cents  taxes  due  for  1838 ;  which, 
being  for  the  amount  due  for  the  joint  property  of  Copeland  and 
Brown,  exclusive  of  the  said  two  houses,  ought,  in  the  opinion  of 
the  auditor,  to  be  equally  divided,  and  Copeland's  share  (thirty-one 
dollars  and  fifty-three  cents)  be  paid  out  of  the  fund  in  court,  leav- 
ing Brown's  share  to  be  paid  by  him,  or  collected  from  his  interest 
in  the  premises. 

A  bill  for  thirty-one  dollars  and  fifty  cents,  ground-rent  for 
eighteen  months,  due  on  the  1st  of  January  1839,  to  William  and 
Thomas  Savery  for  property  No.  5  was  presented,  proved  and 
allowed. 

A  bill  against  property  No.  8,  for  laying  iron  pipes  for  water, 
and  filling  up,  paving  and  curbing  the  foot- way,  amounting  to 
four  hundred  and  thirty-eight  dollars  and  twenty-six  cents,  was 
presented  by  Mr.  Price  on  behalf  of  the  district  of  Spring  Garden. 

This  bill  was  for  account  of  the  whole  lot  once  held  by  Brown 
and   Copeland   as   hereafter  more  particularly  stated.     But  as  it 
*appeared  that  two  hundred  and  seventy-two  feet  on  Wash-   [-$410 
ington  street  had  been  transferred  to  different  persons,  before  "- 
5  WHARTON — 26 
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the  assessment  for  iron  pipes  was  made,  leaving  only  one  hundred 
and  six  feet  belonging  to  Brown  and  Copeland  at  that  time,  the  bill 
was 'reduced  by  allowing  for  only  one  hundred  and  six  feet  of  pipes 
at  one  dollar  per  foot,  and  then  amounted  to  three  hundred  and  thir- 
teen dollars  and  sixty  cents,  of  which  one-half  (one  hundred  and 
fifty-six  dollars  and  eighty  cents)  is  allowed  by  the  auditor  to  be  paid 
out  of  the  fund  in  court,  as  the  share  of  Samuel  Copeland,  leaving 
the  other  half  to  be  collected  from  Samuel  Brown. 

A  claim  was  presented  by  Mr.  Norris  on  behalf  of  George  Pep- 
per, for  eighteen  hundred  and  seventy-five  dollars  and  seventy 
cents  as  arrears  of  interest  or  ground-rent  due  on  account  of  pro- 
perty No.  8. 

This  property  was  part  of  a  large  lot  or  square  of  ground  between 
Washington  and  Wallace  streets  and  Tenth  and  Eleventh  streets, 
in  the  district  of  Spring  Garden,  which  formerly  belonged  to  George 
Pepper,  and  was  let  by  him  to  Samuel  Brown  and  Samuel  Copeland, 
by  articles  of  agreement  dated  November  10th  1835,  a  copy  of  which 
is  annexed  to  this  report. 

By  this  agreement,  the  said  Pepper  was  bound  to  sell  the  said  lot 
to  the  said  Brown  and  Copeland  (or  their  nominees)  or  legal  repre- 
sentatives for  the  sum  of  twenty-seven  thousand  nine  hundred  dollars, 
to  be  paid  or  secured  by  ground-rents  in  the  mode  set  forth  in  the 
articles  of  agreement,  within  four  years  from  the  date ;  the  interest 
in  the  mean  time  to  be  paid  half  yearly,  clear  of  all  taxes  and 
assessments  whatever,  with  the  right  on  the  part  of  Mr.  Pepper 
to  have  all  the  remedies  for  the  recovery  thereof  which  are  usual 
in  case's  of  ground-rents  in  the  city  of  Philadelphia ;  and  the  said 
Brown  and  Copeland  on  their  part,  were  bound  to  erect  or  cause  to  be 
erected  on  the  lot,  buildings  sufficient  to  secure  the  interest  or  rent, 
and  to  pay  the  said  sum  of  twenty-seven  thousand  nine  hundred 
dollars,  with  interest,  or  so  much  thereof  as  should  not  have  been 
secured  by  ground-rents  in  the  manner  provided  by  the  articles  of 
agreement,  within  four  years  from  the  date. 

It  appeared  that  Brown  and  Copeland  took  possession  of  the  said 
lot  or  square,  under  this  agreement,  and  in  accordance  with  its  pro- 
visions, let  a  lot  at  the  corner  of  Tenth  and  Washington  streets  to 
Isaac  Genther,  at  a  ground-rent  of  ninety-nine  dollars  per  annum, 
commencing  from  the  1st  of  July  1836,  to  whom  Mr.  Pepper 
accordingly  gave  a  deed,  as  required  by  the  terms  of  the  agree- 
ment. Brown  and  Copeland  afterwards  let  six  other  lots  to  various 
persons,  to  whom  Mr.  Pepper  gave  deeds,  reserving  rents  com- 
mencing on  the  1st  of  October  1836,  and  subsequently  six  more  to 
other  persons  to  whom  Mr.  Pepper  gave  deeds,  reserving  rents, 
commencing  on  the  1st  of  April  1837.  Brown  and  Copeland  also 
set  off  two  lots,  each  fifty-three  feet  front  on  Tenth  street,  one  at 
the  corner  of  Wallace  street,  and  the  other  adjoining  it ;  which 
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they  agreed  to  *appropriate  to  themselves  in  severalty,  and  r*i-iq 
upon  which  they  each  built  a  three-story  brick  house  ;  hav-  ' 
ing  obtained  Mr.  Pepper's  consent  to  charge  each  lot  with  a  rent 
of  three  hundred  dollars  per  annum.  Of  these,  the  one  at  the 
corner  of  Wallace  and  Tenth  streets,  being  the  one  appropriated  to 
Samuel  Copeland,  was  sold  by  the  sheriff  under  an  execution  against 
the  said  Copeland,  and  purchased  by  Thomas  Brientnall,  to  whom 
Mr.  Pepper  gave  a  deed  dated  December  14th  1838,  reserving  a 
yearly  rent  of  three  hundred  dollars.  The  proceeds  of  this  sale 
were  paid  into  court,  and  in  the  distribution  thereof  five  hundred 
dollars  were  allowed  to  Mr.  Pepper  (by  agreement  of  counsel),  as 
the  arrears  of  rent  due  for  the  said  house  and  lot,  (he  having  claimed 
before  the  auditor  in  that  case  the  whole  amount  of  arrears  due  for 
the  whole  square).  A  statement  of  these  several  rents,  with  the 
names  of  the  grantees,  and  the  dates  of  their  respective  deeds,  is 
hereto  annexed. 

Brown  and  Copeland  also  agreed  to  let  a  lot  twenty-seven  feet 
front  on  Tenth  street,  to  Henry  Reeves,  at  the  rent  of  ninety-four 
dollars  fifty  cents  per  annum  ;  of  which  said  Reeves  took  posses- 
sion, and  erected  thereon  a  house  which  has  been  roofed  in  but  never 
finished.  When  Mr.  Pepper  was  informed  of  this  agreement,  he 
expressed  a  willingness  to  execute  a  deed  according  to  the  terms  of 
his  agreemen-t  with  Brown  and  Copeland,  but  was  never  called  upon 
to  do  so ;  and  no  deed  has  ever  been  executed  for  the  lot. 

It  was  proved  that  Mr.  Pepper  was  present  at  the  sheriff's  sale 
in  this  case. 

Such  being  the  facts,  Mr.  Pepper  presented  his  claim  before 
the  auditor  for  the  amount  of  interest  due,  according  to  the  said 
articles  of  agreement,  after  giving  credit  for  the  rents  received,  and 
the  sum  of  five  hundred  dollars  paid  out  of  the  fund  raised  by  the 
sale  of  Copeland's  house,  as  above  stated. 

A  statement  of  the  claim,  amounting  to  eighteen  hundred  and 
seventy-five  dollars  seventy  cents,  is  annexed  to  this  report.  The 
statement  annexed,  shows  what  would  be  due  if  credit  were  given 
for  all  the  rents  reserved  on  the  lots  for  which  deeds  have  been  exe- 
cuted by  Mr.  Pepper,  including  those  on  wnich  no  buildings  have 
been  erected. 

This  claim  was  objected  on  the  part  of  the  judgment  creditors  on 
several  grounds. 

1.  It  was  said  that  this  claim  was  for  interest  not  ground-rent, 
and  therefore  not  a  lien  on  the  property,  or  the  fund  in  court,  the 
proceeds  of  the  property. 

2.  That  even  if  it  be  considered  as  a  ground-rent  and  a  lien,  by 
the  articles  of  agreement,  it  ought  not  to  be  paid  out  of  the  fund 
in  court,  which  is  the  proceeds  of  a  sale,  not  of  the  property  itself, 
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but  of  an  undivided  interest  therein,  which  ought  not  to  be  held 
Bubject  to  the  rent  or  interest. 

3.  That  these  arrears  ought  not  to  be  taken  out  of  the  fund  in 
*4141    *court>  but  ought  to  be  paid  by  the  purchaser,  who  bought 

-*  expressly  subject  to  the  terms  and  conditions  of  the  agree- 
ment between  Pepper  and  Brown  and  Copeland,  and  who  ought 
therefore  to  pay  whatever  Copeland,  whose  interest  he  has  bought, 
was  bound  to  pay. 

4.  That  even  if  Mr.  Pepper  ever  could  have  claimed  payment 
of  these  arrears  out  of  the  proceeds  of  Copeland's  interest,  his 
right  to  do  so  was  barred  by  the  course  he  pursued  in  taken  five 
hundred  dollars  out  of  the  proceeds  of  the  sale  of  Copeland's  house 
as  above  stated.     The  whole  amount  being  then  in  arrear,  was  an 
entire  claim  which  could  not  be  severed  or  apportioned ;  and  there- 
fore his  agreement  to  receive  five  hundred  dollars  at  that  time  was 
in  satisfaction  of  his  whole  demand,  and  bars  him  from  any  future 
claim  for  the  residue. 

The  auditor  is  of  opinion  that  neither  of  these  objections  can  be 
sustained. 

As  to  the  first;  he  thinks  that  the  arrears,  though  called 
interest,  are  entitled  to  be  regarded  in  the  same  light  as  ground- 
rent,  originating  in  the  same  way,  from  the  agreement  of  the  par- 
ties, reserved  for  the  use  of  land,  not  the  loan  of  money,  attached 
to  the  land  in  the  same  manner,  and  expressly  made  recoverable  by 
the  same  means. 

As1  to  the  second ;  he  thinks  that  the  landlord  has  a  right  to 
make  his  rent  (to  which  the  interest  in  this  case  is  assimilated)  out 
of  any  part  of  the  premises ;  leaving  the  tenant  who  pays  it,  in 
cases  where  the  demised  premises  have  been  divided,  to  claim  con- 
tribution from  the  others. 

As  to  the  third ;  it  appears  to  the  auditor  that  the  sale  in  this 
case,  was  like  the  sale  of  property  subject  to  ground-rent,  with  cov- 
enant to  build,  and  clause  of  distress  and  re-entry ;  and  that  the 
arrears  of  interest  are  to  be  paid  out  of  the  purchase-money  in  the 
same  manner  as  the  arrears  of  rent  in  ordinary  cases  of  sale  of 
property  subject  to  ground-rent. 

And  as  to  the  fourth ;  he  does  not  think  that  the  receipt  of  the 
five  hundred  dollars  out  of  the  fund  raised  by  the  sale  of  Copeland's 
house,  ought  to  bar  the  present  claim ;  as  that  was  expressely  allowed 
and  taken  as  arrears  due  for  the  premises  then  sold. 

For  these  reasons  the  auditor  is  of  opinion,  that  Mr.  Pepper  ought 
to  receive  a  part  of  the  fund  in  court ;  but  inasmuch  as  it  arises  from 
the  sale  of  Copeland's  interest  only,  the  fund  ought  not  to  bear  the 
whole  burthen,  to  the  injury  of  his  other  creditors ;  and  therefore 
the  auditor  thinks  that  a  proportionate  part  should  be  allowed,  as 
hereafter  stated,  leaving  Mr.  Peooer  to  look  to  Samuel  Brown  for 
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the  remainder,  or  in  case  of  his  default,  to  his  remedy  against  the 
premises,  with  the  right  on  the  part  of  the  purchaser  to  claim  con- 
tribution from  Brown,  if  the  property  now  sold  should  be  subjected 
to  future  payment  on  account  of  these  arrears. 

To  fix  this  proportion,  the  auditor  thinks  that  five  hundred  dollars 
*should  be  added  to  the  amount  credited,  Mr.  Pepper  having  r#A-i  r 
agreed  to  put  the  house  of  Brown  at  the  same  rent  as  that  L 
of  Copeland  which  has  been  sold,  and  five  hundred  dollars  having 
been  paid  out  of  the  proceeds  of  that  house ;  and  that  one-half  of 
the  balance  thus  ascertained  (amounting  to  six  hundred  and  seven 
dollars  thirty-nine  cents),  should  be  allowed  as  Copeland's  share  of 
the  arrears  to  be  paid  oat  of  the  fund  in  court.  The  auditor  does 
not  in  this  apportionment,  allow  any  credit  for  the  lot  taken  by  Henry 
Reeves,  because  it  does  not  appear  to  him  that  this  lot  (so  far  as 
Mr.  Pepper  is  concerned,)  is  separated  from  the  general  mass,  or 
that  he  has  any  means  of  compelling  the  payment  of  the  rent  for 
this  lot  separate  from  the  rest  of  the  property.  It  still  remained 
the  property  of  Brown  and  Copeland  under  the  articles  of  agree- 
ment with  Pepper,  (subject  to  the  right  acquired  by  H.  Reeves,) 
and  Copeland's  interest  in  this  lot  is  a  part  of  the  property  sold  by 
the  sheriff. 

The  claims  next  in  order  are  two  judgments  in  this  court  against 
Samuel  Copeland,  entered  on  the  same  day,  (February  1st  1838), 
one  in  favor  of  James  H.  Deas,  on  which  the  balance  due  is  eighty- 
seven  dollars  and  forty-one  cents ;  and  the  other  in  favor  of  Henry 
Libe,  on  which  there  is  due  a  balance  of  ninety-eight  dollars,  eighty- 
two  cents. 

The  next  in  order,  is  an  award  of  arbitrators  for  fifty-one  dollars 
seventy-five  cents,  in  favor  of  John  Parham,  filed  in  the  court  of 
common  pleas,  on  the  3d  of  April  1838.  The  defendant  Copeland, 
has  appealed  from  this  award,  and  the  appeal  is  still  pending;  but 
as  the  award  was  a  lien  on  the  property  sold,  this  amount  should 
be  retained  to  pay  the  plaintiff,  if  the  award  shall  be  confirmed. 

The  next  judgment  in  order  of  time,  is  that  of  the  Spring  Gar- 
den Fire  Insurance  Company,  for  six  thousand  dollars,  entered  in 
this  court  on  the  10th  of  May  1838 ;  but  this  debt  being  secured 
by  mortgage  on  other  property,  the  company  have  released  all  claim 
upon  the  fund  in  court. 

Next  are  two  judgments  in  this  court,  against  Samuel  Copeland, 
entered  on  the  same  day,  (June  9th  1838,)  one  in  favor  of  Levi 
McGlathery,  amounting  with  costs,  to  six  hundred  and  thirty-one 
dollars  twenty- three  cents ;  and  the  other,  in  favor  of  Loyd  &  Kain, 
amounting  with  costs,  to  four  hundred  and  fourteen  dollars  thirty- 
five  cents.  This  judgment  has  been  marked  to  the  use  of  H.  B. 
Pennock. 

The  next  claim  is  a  judgment  in  the  court  of  common  pleas, 
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against  Samuel  Copeland,  in  favor  of  Joseph  Heaton,  entered  on 
the  12th  of  June  1838,  amounting  with  interest  and  costs,  to  one 
hundred  and  one  dollars  ninety-eight  cents. 

If  these  several  claims  be  paid  as  above  stated,  there  will  remain 
a  balance  of  one  hundred  and  forty- eight  dollars  eighty-six  cents  to 
be  allowed  to  H.  B.  Pennock,  the  equitable  plaintiff  in  the  execution 
under  which  the  sale  was  made ;  that  being  the  claim  next  in  order 
*4-1fi1  *and  amounting  to  one  hundred  and  fifty-nine  dollars  fifty - 
J  three  cents,  as  appears  by  the  record." 

Annexed  to  this  report  was  a  schedule  of  deeds  executed  by 
Mr.  Pepper  in  pursuance  of  the  agreement,  and  of  the  purchase- 
money  received  on  sales. 

To  this  report  both  Mr.  Pennock  and  Mr.  Pepper  filed  exceptions  : 
and  the  court  below,  after  argument  made  a  decree  recommiting 
the  report  to  the  auditor,  and  directing  him  to  strike  out  of  the 
distribution  the  sum  of  six  hundred  and  seven  dollars  thirty-nine 
cents  allowed  to  Mr.  Pepper,  and  to  report  a  distribution  of  the  fund 
disallowing  his  claim.  The  auditor  accordingly  made  an  amended 
report,  disallowing  Mr.  Pepper's  claim,  which  was  confirmed  by  the 
court  below.  An  appeal  was  then  taken,  and  the  following  excep- 
tions filed  in  this  court. 

"  1.  Because  the  court  below  erred  in  re-committing  the  report  to 
the  auditor,  with  instructions  to  strike  out  the  amount  reported  to 
George  Pepper,  and  to  report  a  distribution  disallowing  Mr.  Pepper's 
claim. 

2.  Because  the  auditor  has  not  allowed  George  Pepper  the  whole 
amount  of  his  claim  for  interest  under  the  articles  of  agreement. 

3.  Because  the  auditor  has  erred  in  not  allowing  F.  Mitchell 
and  Jacob  Stout  the  whole  amount  of  their   respective  bills  for 
taxes. 

4.  Because  the  auditor  has  not  allowed  the  whole  amount  due  for 
iron  pipes,  filling,  paving  and  curbing  foot-way. 

5.  Because  the  decree  of  the  court  below  is  erroneous  and  unjust, 
and  against  law. 

Mr.  Isaac  JVoms,  for  the  appellants,  cited  McMullin  v.  Wenner, 
16  S.  &  R.  18 ;  Purviance  v.  Lemmon,  16  Id.  292 ;  Vandeven- 
der's  Case,  2  P.  A.  Browne  304  ;  Ely  v.  Beaumont,  5  S.  &  R.  124  ; 
Keiffer  v.  Altman,  3  P.  &  W.  27  ;  2  Vern.  524 ;  2  P.  Wms.  495 ; 
Berry  v.  Mutual  Iris.  Co.,  2  Johns.  Ch.  608 ;  Lindley  v.  Neville, 
13  S.  &  R.  229  ;  Bantleon  v.  Smith,  2  Binn.  149;  Walton  v.  West, 
4  Whart.  221;  Hurst  v.  Rodney,  1  Wash.  C.  C.  Rep.  375  ;  Kline 
v.  Lewis,  1  Whart.  Dig.  547  ;  Anshutz  v.  McClellan,  5  Watts  487  ; 
Frickes  v.  Ersick,  2  Rawle  167  ;  Hillman  v.  Hillman,  4  Id.  447 ; 
Anderson  v.  Greble,  1  Ashmead  136 ;  Burnell  v.  Menot,  4  J.  B. 
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Moore  340  ;  10  E.  C.  L.  R.  375  ;  4  Vesey  752 ;  Shaw  v.  Quinn, 
12  S.  &  R.  300 ;  Pennock  v.  Hoover,  5  Rawle  315. 

Mr.  Meredith,  contra,  cited  Ramsey's  Appeal,  2  Watts  230 ; 
Auwerter  v.  MatLiot,  9  S.  &  R.  397. 

*The  opinion  of  the  court  was  delivered  by  |~*417 

SERGEANT,  J. — The  appellant  in  this  case  is  the  purchaser  •- 
at  sheriff's  sale,  and  he  excepts  to  the  decision  of  the  court  below 
on  several  points. 

The  first  exception  is,  that  the  court  erred  in  not  allowing  the 
amount  claimed  by  George  Pepper.  This  amount,  the  appellant 
contends,  ought  to  be  considered  as  arrears  of  ground-rent  which 
constituted  a  lien  on  the  land,  and  was  therefore  payable  out  of  the 
proceeds  of  sale  by  execution,  which  were  brought  into  court  to  be 
distributed.  The  decision  of  this  question  depends  on  the  construc- 
tion to  be  given  to  the  articles  of  agreement  of  the  10th  of  Novem- 
ber 1835,  between  Pepper  of  the  one  part,  and  Brown  and  Copeland 
of  the  other  part,  which,  in  some  respects,  is  rather  of  an  unusual 
kind.  By  this  agreement,  Mr.  Pepper,  being  the  owner  of  a  large 
lot  of  ground,  contracts  with  Brown  and  Copeland,  to  sell  and  con- 
vey it  to  them  for  the  sum  of  twenty-nine  thousand  seven  hundred 
dollars,  payable  at  the  option  of  Brown  and  Copeland,  either  in 
cash  or  ground-rents  issuing  out  of  the  premises,  to  be  reserved  in 
deeds  to  be  executed  by  Pepper  in  favor  of  purchasers  to  be  pro- 
cured by  Brown  and  Copeland,  and  which,  when  secured  by  brick 
buildings,  are  to  be  credited  towards  the  purchase-money  at  a  fixed 
rate.  They  then  covenant  to  pay  the  said  sum  of  twenty-nine 
thousand  seven  hundred  dollars,  with  lawful  interest  from  the  1st 
of  October  1836,  or  to  secure  it  by  ground-rents.  The  whole  trans- 
action is  to  be  closed  in  four  years  ;  and  so  much  of  the  purchase- 
money  and  interest  as  is  not  then  secured  by  ground-rents,  is  to  be 
paid  off ;  and  on  payment  a  deed  is  to  be  made  by  Pepper  to  Brown 
and  Copeland.  It  is  then  covenanted  by  Brown  and  Copeland, 
that  until  such  payment,  Pepper  shall  have  all  the  remedies  for  the 
recovery  of  so  much  of  the  said  annual  sum  of  seventeen  hundred 
and  eighty-two  dollars  (which  is  the  amount  of  interest  on  the 
twenty-nine  thousand  seven  hundred  dollars),  as  is  not  then  secured 
by  ground-rents  from  sub-purchasers,  which  are  usual  in  ground- 
rent  deeds  in  Philadelphia,  and  as  fully  as  if  the  covenants  therein 
contained  and  clauses  of  re-entry  were  therein  fully  and  verbatim 
repeated  ;  it  being  expressly  covenanted,  that  in  case  of  failure  in 
the  fulfilment  of  the  agreements  and  covenants  therein  contained, 
Pepper  should  have  the  power  to  re-enter  without  legal  proceedings 
and  hold  for  his  exclusive  use  and  benefit,  without  right  or  claim 
by  Brown  and  Copeland  to  or  for  any  damage  therefor. 
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There  seems  to  be  in  these  articles  of  agreement,  an  endeavor 
to  make  the  annual  sum  payable  on  the  purchase-money,  and  not 
secured  by  ground-rents,  itself  a  ground-rent,  at  the  same  time  that 
it  is  in  its  nature  and  by  the  terms  of  the  agreement,  interest  on  the 
purchase-money.  These  two  descriptions  of  claim,  however,  are  so 
essentially  repugnant  and  incompatible,  that  it  is  impossible,  in 
*418T  *legal  contemplation,  that  they  can  co-exist  in  the  same 
•J  thing.  To  constitute  a  ground-rent,  there  must  be  a  con- 
veyance of  the  land — rent  being  a  redditus  or  return  in  consideration 
of  the  use  of  the  land.  But  Mr.  Pepper  does  not  convey  the  land ; 
he  merely  articles  that  he  will  convey  it  at  certain  future  periods, 
either  to  persons  named  by  Brown  and  Copeland,  who  will  take  the 
land  on  ground-rent,  and  erect  buildings,  or  to  Brown  and  Copeland 
themselves,  on  payment  of  the  purchase-money  and  interest.  Till 
then,  Pepper  holds  the  land  in  his  possession,  and  is  to  receive  interest 
on  the  purchase-money.  How  can  the  idea  of  a  ground-rent  and 
right  of  entry  be  conceived,  where  the  vendor  has  not  conveyed  the 
land,  nor  even  contracted  to  deliver  the  possession  to  the  vendees,  as 
is  the  case  with  all  the  residue  of  the  land  on  which  ground-rents 
have  not  been  secured?  Besides,  if  the  interest  is  a  lien,  the  pur- 
chase-money itself  must  be  a  lien ;  the  last  clause  of  the  article  puts 
them  on  the  same  footing,  giving  a  right  of  re-entry  for  a  failure 
to  perform  the  covenants  and  articles  generally.  This  however, 
is  not  pretended  by  the  appellant,  and  would  be  in  contravention  of 
the  doctrine  established  in  Auwerter  v.  Mathiot,  9  S.  &  R.  397, 
that  on  a  sale  by  the  sheriff  of  the  equitable  title  of  the  vendee,  the 
judgment  creditors  of  the  vendee  are  entitled  to  be  paid  out  of  the 
proceeds  of  sale,  and  not  the  vendor,  to  whom  the  purchase-money 
is  due.  The  latter  retains  his  lien,  and  may  follow  the  land  into 
the  hands  of  the  sheriff's  vendee.  This  doctrine  applies  equally  to 
the  principal  and  interest  of  the  purchase-money,  which  are  insep- 
arable in  their  nature.  Interest  is  said  to  follow  the  principal,  as 
the  shadow  does  the  substance.  If  the  one  is  by  these  articles 
created  a  lien  in  the  nature  of  a  ground-rent,  there  is  no  reason  why 
the  other  is  not.  The  appellant  cannot  insist  that  the  interest  is  a 
lien  payable  out  of  the  proceeds,  but  the  principal  is  not.  He  must 
claim  both  as  such,  or  neither.  There  may,  possibly  be  some  purposes 
for  which  the  latter  clauses  in  this  instrument  would  be  serviceable 
to  the  vendor,  as  against  the  equitable  title  of  the  vendees ;  but  we 
concur  with  the  court  below,  that  the  sum  in  question  must  be 
considered  as  interest  and  not  in  nature  of  a  ground-rent  constituting 
such  a  lien  on  the  premises  as  is  payable  out  of  the  proceeds  of  the 
sheriff's  sale  of  the  title  of  Copeland.  The  decree  of  the  court 
below  in  this  respect  must  therefore  be  affirmed. 

3,  4.  The  next  question  is  as  to  the  taxes,  and  the  claim  for  iron 
pipes,  filling,  paving  and  curbing  foot-ways,  which  by  act  of  assembly 
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are  liens  on  the  property  in  which  Brown  and  Copeland  had  an 
equitable  estate  at  the  time  they  were  assessed  and  incurred.  The 
interest  of  Copeland  was  sold  by  execution  on  a  judgment  against 
him,  and  the  money  was  brought  into  court ;  and  the  question  is, 
whether  the  whole  of  these  claims  are  to  be  paid  out  of  the  purchase- 
money,  or  only  half  of  them  or  none  of  them  ?  The  general  rule 
is,  that  with  the  exception  of  the  first  mortgage,  (which  is  *ex-  r*A-t  Q 
empted  by  act  of  assembly,)  a  judicial  sale  converts  the  *• 
interest  sold  into  money,  and  divests  all  liens  on  the  land  existing 
at  the  time  of  sale.  The  lien  here  resembles  a  judgment  against 
both ;  it  bound  the  interest  in  the  whole  land ;  the  tenants  in 
common  being  respectively  entitled  to  an  undivided  moiety  in  the 
whole,  neither  having  the  whole  of  an  undivided  moiety.  On  a  sale 
of  the  interest  of  one  tenant  in  common  by  execution  on  a  judgment 
against  him,  the  lien  of  a  prior  judgment  against  both  is  payable 
out  of  the  proceeds :  and  the  lien  of  these  taxes  being  against  the 
land  of  both  jointly,  is  in  the  nature  of  a  joint  judgment,  and 
must  be  paid  out  of  the  proceeds  of  sale.  But  as  the  effect  of  such 
payment  is  to  take  the  interest  of  one  to  pay  the  whole,  he,  or  those 
who  represent  him,  have  a  right  of  contribution  from  the  other  co- 
tenant,  to  reimburse  them  the  one-half  thus  paid.  Copeland  would 
lose  one-half  of  his  money  now  applied  to  the  payment  of  Brown's 
share  of  the  taxes :  and  equity  would  seem  to  require,  that  he 
•hould  be  surrogated  to  the  liens  of  these  claims  on  Brown's  interest, 
so  far  as  respects  the  half  of  them  thus  paid,  according  to  the  decision 
in  Ramsey's  Appeal,  2  Watts  228.  The  act  of  the  16th  of  June 
1836,  sect.  86,  gives  the  court  power  in  these  cases  of  distribution 
of  money  raised  by  execution,  "  to  hear  and  determine  the  same 
according  to  law  and  equity."  It  would  be  equitable  in  the  present 
case  to  make  such  a  decree ;  and  it  is  therefore  ordered  and  decreed, 
that  these  claims  be  paid  in  full  out  of  the  proceeds  of  the  sale 
brought  into  court,  but  that  Brown  be  subrogated  for  one-half 
thereof,  to  the  liens  of  the  claimants  against  Copeland's  interest  in 
the  land  sold  by  the  sheriff,  in  the  same  manner,  and  to  the  same 
extent,  as  they  existed  in  these  claimants  at  the  time  of  the  sher- 
iff's sale;  provided  that  on  the  settlement  of  accounts  between 
Copeland  and  Brown,  the  latter  is  found  indebted  to  Copeland, 
and  then  for  the  amount  so  due,  or  such  portion  thereof  as  the  liens 
may  extend  to. 

Decree  accordingly. 

||  Vanarsdalen's  Appeal,  3  W.  N.  C.  463,  per  curium,  "  The  city  had  a 
right  to  claim  her  taxes  out  of  the  estate  sold  at  judicial  sale,  whether  lega. 
or  equitable,  both  being  liable  as  parts  of  a  single  subject."  [| 
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Allen  against  The  Union  Bank  of  Louisiana. 

IN    ERROR. 

1.  A  bill  of  exchange  was  drawn  by  A.  C.  &  Co.  at  New  Orleans,  upon  S 
&  M.  A.  &  Co.  at  New  York,  and  accepted  by  the  latter,  but  protested  foi 
non-payment.     The  firm  of  A.,  C.  &  Co.  consisted  of  S.  A.,  M.  A.,  and  W. 
C.     The  firm  of  S.  &  M.  A.  &  Co.,  consisted  of  S.  A.,  M.  A.  and  C.  C.     An 
action  was  brought  by  the  holder  of  the  bill  against  S.  &  M.  A.  &  Co.  in 
Philadelphia,  as  acceptors,  and  judgment  obtained.     Afterwards  an  action 
was  brought  in  the  same  court  by  the  same  plaintiff  against  A.,  C.  &  Co.  &e 
drawers  ;  in  which  suits,  only  S.  A.  was  served  with  the  summons.     Held, 
that  the  judgment  in  the  suit  against  S.  &  M.  A.  &  Co.,  was  not  a  bar  to  the 
suit  against  A.,  C.  &  Co. ;  but  that  the  plaintiffs  were  entitled  to  recover  the 
damages  against  the  latter ;  and  therefore  that  the  plaintiff  was  not  bound  to 
surrender  the  bill  to  S.  A.,  on  tender  of  the  amount  of  the  judgment  against 
S.  &  M.  A.  &  Co.  with  the  interest  and  costs. 

2.  A  bill  of  exchange  was  drawn  by  the  firm  of  A.  C.  &  Co.  in  New  Orleans, 
on  the  2d  of  March  1837,  upon  a  firm  in  New  York,  at  60  days  after  sight, 
accepted  on  the  20th  of  March  1837,  and  protested  for  non-payment  on  the 
22d  of  May  1837.    At  the  date  of  the  bill  and  of  the  protest,  an  act  of  Louisi- 
ana was  in  force  which   provided,  that  if  any  person  within  the  territory 
should  draw  or  endorse  any  bill  upon  any  person  within  the  limits  of  the 
United  States,  and  the  same  should  be  returned  unpaid  with  a  legal  protest, 
the  drawer,  &c.,  should  pay  10  per  cent,  damages.     This  act  was  repealed  in 
March  1838.1     In  action  brought  in  1839,  by  the  holder  of  the  bill  against 
A.  C.  &  Co.,  (one  of  the  firm  residing  in  Philadelphia),  it  was  held,  that  the 
defendant  was  liable  for  the  10  per  cent,  damages. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia  to  remove  the  record  of  an  action  on  the 
case  brought  by  the  Union  Bank  of  Louisiana  against  Solomon 
Allen,  Moses  Allen  and  William  Clark,  junior,  trading  as  Allen, 
Clark  &  Co. 

The  action  was  commenced  by  summons  which  was  served  on 
Solomon  Allen ;  and  the  sheriff  returned  nihil  habet  as  to  each  of 
the  other  defendants. 

*  4.911       *The  plaintiffs  filed  a  copy  of  the  instrument  upon  which 
••   the  action  was  brought,  and  which  was  as  follows : 

"Exchange  for  $13,000.  New  Orleans,  2d  of  March  1837. 

Sixty  days  after  sight  of  this  first  of  exchange,  (second  and  third 
unpaid)  pay  to  the  order  of  Messrs.  Wilcox,  Anderson  &  Co.,  thir- 
teen thousand  dollars,  value  received,  which  place  to  account  as 
advised  by 

ALIENS,  CLARK  &  Co. 

1 1|  Superseded  as  to  the  future,  not  repealed,  see  infra,  *425 :  Common- 
wealth v.  Standard  OilCo.,  5  Outer.|| 
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"  Messrs.  S.  &  M.  Allen  &  Co.,  New  York." 
Endorsed — WILLIAM  ANDERSON  &  Co." 
"  Pay  to  Walter  Mead,  Esq.,  Cash'r,  or  order. 

MAKTIN  GORDON,  JR.,  Cashier." 

The  plaintiffs  declared  against  the  defendants  as  drawers  of  this 
bill,  averring  that  it  was  accepted  by  S.  &  M.  Allen,  on  the  20th  of 
March  1837,  and  protested  on  the  22d  of  May  following.  The  dec- 
laration contained  also  the  common  money  counts. 

An  affidavit  of  defence  was  filed  as  follows. 

Solomon  Allen,  one  of  the  above-named  defendants,  being  duly 
sworn  according  to  law,  saith  that  he  has  a  just  defence  to  the  whole 
of  the  plaintiffs'  claims  in  the  above  suit,  of  the  nature  and  character 
following. 

A  suit  was  instituted  in  this  court,  by  the  above  named  plaintiffs, 
to  March  Term  1838,  No.  547,  against  this  deponent,  Moses  Allen 
and  Charles  Clark,  trading  as  S.  &  M.  Allen  &  Co.,  as  acceptors 
of  the  bill  of  exchange,  upon  which  the  above  suit  was  brought, 
and  the  process  served  on  this  deponent  alone ;  this  deponent  being 
a  citizen  of  the  state  of  Pennsylvania,  and  the  other  defendants 
being  citizens  of  another  state.  That  judgment  was  duly  entered 
against  this  deponent,  on  the  2d  day  of  April  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-eight,  and  execution  stayed 
by  deponent's  plea  of  freehold.  And  this  deponent  further  says, 
that  on  the  twenty -first  day  of  February  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine,  he  called  on  Mr.  McCall, 
the  attorney  of  the  plaintiffs  in  said  suit,  and  legally  tendered  to  him 
the  sum  of  fourteen  thousand  five  hundred  and  thirty-four  dollars 
and  eighty-eight  cents,  the  amount  of  the  judgment,  interest  and 
costs  in  said  suit,  and  demanded  the  bill  of  exchange  upon  which 
said  suit  was  brought ;  and  that  Mr.  McCall  refused  to  receive  said 
money,  or  to  deliver  the  bill  upon  which  said  suit  was  brought,  on  the 
ground  that  the  tender  was  not  made  without  prejudice  to  the  claim 
in  the  above  suit ;  that  the  process  in  the  above  suit  was  served  on 
this  deponent  alone,  the  other  defendants  not  being  citizens  of  Penn- 
sylvania. Under  these  circumstances,  the  deponent  rests  his  defence 
on  the  following  grounds : 

*First.  The  plaintiff  having  elected  to  sue  the  deponent  r*409 
as  acceptor  of  the  said  bill  of  exchange,  and  to  take  judg-  ^ 
ment  against  him  in  that  character,  when  it  was  optional  with  him 
to  sue  him  as  acceptor  or  drawer,  is  not  entitled  to  a  second  judg- 
ment upon  the  same  bill  against  him ;  such  course  being  vexatious 
and  illegal. 

Second.  The  deponent  having  tendered  the  amount  of  the  judg- 
ment, interest  and  cost  of  the  suit  in  the  bill  against  him  as  acceptor 
the  plaintiff  was  bound  to  surrender  it,  and  cannot  therefore  sus- 
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tain  this  action  upon  the  bill,  the  tender  having  vested  the  right  of 
the  bill  in  deponent. 

Third.  The  deponent,  and  the  other  defendants  above  named,  are 
not  liable  for  damages,  because  at  the  time  the  suit  was  brought,  the 
law  of  Louisiana  giving  damages  in  certain  cases  on  protested  bills, 
had  been  repealed,  and  the  law  now  in  force  in  Louisiana  giving 
damages  in  certain  cases  on  protested  bills  of  exchange,  was  not  in 
force  when  said  bill  was  draw  and  protested.1 

1  The  law  of  Louisiana  referred  to  in  the  above  affidavit,  was  passed  in  1806, 
and  the  material  provisions  were  as  follows : 

"  Sect.  1.  That  when  any  person  or  persons  within  this  territory,  shall 
draw  or  endorse  any  bill  or  bills  of  exchange  upon  any  person  or  persons 
residing  out  of  the  limits  of  the  United  States  of  America,  and  the  same  be 
returned  back  unpaid  with  a  legal  protest,  the  drawer  thereof  and  all  others 
concerned  shall  pay  and  discharge  the  contents  of  said  bill  or  bills,  together 
with  twenty  per  cent,  advance  for  the  damages  thereof ;  and  so  in  propor- 
tion for  any  greater  or  less  sum  in  the  same  specie  as  the  said  bill  or  bills 
were  drawn,  or  current  money  of  this  territory,  equivalent  to  that  which  was 
first  paid  by  the  drawer  or  endorser. 

"  Sect.  2.  If  any  person  within  this  territory  shall  draw  or  endorse  any  bill 
or  bills  of  exchange  upon  any  person  or  persons  residing  out  of  this  territory, 
but  within  the  limits  of  the  United  States  of  America,  and  the  same  be 
returned  back  unpaid  with  a  legal  protest,  the  drawer  thereof  and  all  others 
concerned  in  making  or  endorsing  such  bill  or  bills,  shall  pay  or  discharge 
the  contents  of  the  said  bill  or  bills,  together  with  ten  per  cent,  for  the  dam- 
ages thereof ;  and  so  in  proportion  for  all  greater  or  less  sums." 

This  act  continued  in  force  until  March  1838,  when  an  act  was  passed  con- 
taining the  following  provisions  : 

"  Sect.  I.  That  the  rate  of  damages  to  be  allowed  and  paid  upon  the  usual 
protest  for  non-acceptance  or  for  non-payment  of  bills  of  exchange  drawn  or 
negotiated  within  this  state,  shall  in  the  following  cases  be  as  follows :  On 
all  bills  of  exchange  drawn  on  and  payable  in  foreign  countries,  ten  dollars 
upon  the  hundred  upon  the  principal  sum  specified  in  such  bills ;  on  all  bills 
of  exchange  drawn  on  and  payable  in  any  other  state  in  the  United  States, 
five  dollars  upon  the  hundred,  upon  the  principal  specified  in  such  bill. 

"  Sect.  2.  That  such  damages  shall  be  in  lieu  of  interest,  charges  of  protest, 
and  all  other  charges  incurred  previous  to  and  at  the  time  of  giving  notice 
of  non-acceptance  or  non-payment ;  but  the  holder  of  such  bill  shall  be  enti- 
tled to  demand  and  recover  lawful  interest  upon  the  aggregate  amount  of 
the  principal  sum  specified  in  such  bill,  and  of  the  damages  thereon  frum  the 
time  at  which  notice  of  protest  for  non-acceptance  or  non-payment  shall  have 
been  given,  and  payment  of  such  principal  sum  shall  have  been  demanded. 

"  Sect.  3.  That  if  the  contents  of  such  bill  be  expressed  in  the  money  of 
account  of  the  United  States,  the  amount  of  the  principal  and  of  the  dam- 
ages herein  allowed  for  the  non-acceptance  or  non-payment  shall  be  ascer- 
tained and  determined  without  any  reference  to  the  rate  of  exchange 
existing  between  this  state  and  the  place  on  which  such  bills  shall  have 
been  drawn  at  the  time  of  the  demand  of  payment  or  notice  of  non-accept- 
ance or  non-payment. 

"  Sect.  4.  That  if  the  contents  of  such  bill  be  expressed  in  the  money  of 
account  or  currency  of  any  foreign  country,  then  the  principal  as  well  as  the 
damages  payable  thereon  shall  be  ascertained  and  determined  by  the  rate  of 
exchange ;  but  whenever  the  value  of  such  foreign  coin  is  fixed  by  the  law* 
of  the  United  States,  then  the  value  thus  fixed  shall  prevail." 
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*Fourth.  The  law  of  Louisiana  applicable  to  the  recovery   J-JMOO 
of  damages  on  bills  of  exchange,  is  a  penal  law,  or  prejudi-  *- 
cial  to  citizens  of  Pennsylvania,  and  cannot  be  enforced  against  a 
party  not  a  citizen  of  Louisiana,  in  the  courts  of  Pennsylvania. 

A  rule  was  obtained  to  show  cause  why  judgment  should  not  be 
entered  for  want  of  a  sufficient  affidavit  of  defence ;  which,  after 
argument,  was  made  absolute. 

This  writ  of  error  was  then  taken  and  the  following  exceptions 
filed: 

I.  The  court  below  erred  in  directing  judgment  to  be  entered  for 
the  plaintiffs  below,  because, 

1st.  The  plaintiffs  below,  having  sued  the  defendant  below,  as 
acceptor  of  said  bill  of  exchange,  and  obtained  judgment 
against  him.  cannot  sustain  a  second  suit  against  him  as 
drawer  on  the  same  bill ;  the  matter  having  been  already 
adjudged  in  the  suit  against  him  as  acceptor. 

2d.  The  defendant  below  having  tendered  the  amount  of  the 
judgment,  interest  and  costs,  in  the  suit  against  him  as 
acceptor,  to  the  plaintiffs  below,  was  entitled  to  the  bill,  and 
it  was  the  duty  of  the  plaintiffs  below  to  surrender  it  to 
him. 

II.  The  defendants  below  was  not  liable  to  the  payment  of  dam- 
ages.    The  law  of  Louisiana  giving  damages  in  certain  cases  on 
protested  bills,  existing  when  the  said  bill  was  drawn,  had  been 
repealed  before  this  suit  was  brought ;  and  the  law  of  Louisiana, 
now  in  force,  was  not  in  existence  when  this  bill  was  drawn  and 
protested. 

III.  The  law  of  Louisiana  giving  damages  against  the  drawer 
and  endorser  of  bills  of  exchange  in  certain  cases,  was  applicable 
to  persons  residing  within  said  state.     It  is  prejudicial  to  the  citi- 
zens of  other  states,  and  ought  not  to  be  enforced  by  the  courts  of 
other  states. 

Mr.  Chester,  for  the  plaintiff  in  error. — One  only  of  the  defend- 
ants, viz..  Solomon  Allen,  resides  here.  Of  his  partners,  one 
resides  in  New  York,  the  other  in  New  Orleans.  Judgment  having 
been  already  given  against  the  only  defendant  here  in  another  suit 
on  the  same  bill,  he  is  no  longer,  liable  to  an  action ;  transmit  in 
rem  judicatam.  No  damages  can  be  recovered  here.  If  any  can 
be  recovered,  it  must  be  by  suit  in  New  Orleans.  The  reason 
which  was  given  in  Hazlehurst  v.  Kean,  4  Yeates  19,  for  not  return- 
ing the  *bill  does  not  exist  here.  This  court  will  not  carry  r*iQA 
into  effect  the  laws  of  other  states  if  they  are  prejudicial  to  L 
our  own  citizens. 

Mr.  McCall,  contra. — It  has  been  assumed  that  the  defendants 
were  the  same  in  both  suits ;  but  in  point  of  fact  the  suits  were 
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against  distinct  firms.  That  a  defendant  may  be  liable  both  as 
drawer  and  acceptor,  where  he  is  a  member  of  two  firms,  appears  by 
Wise  v.  Prowse,  9  Price  393  ;  4  Eng.  Exch.  Rep.  132  ;  Chitty  on 
Bills  570.  These  actions  could  not  have  been  consolidated.  The 
right  to  damages  was  sufficient  to  prevent  this.  The  tender  made 
by  the  defendant  should  have  been  unconditional.  Chitty's  Gen. 
Prac.  508.  The  lex  loci  governs  the  drawer  and  all  the  parties  to 
the  bill.  The  act  of  1805  continued  in  force  until  after  the  bill 
was  protested.  The  case  of  Hazlehurst  v.  Kean  is  in  point,  and 
not  to  be  distinguished  from  this. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — None  of  the  errors  assigned  are  sufficient  to 
reverse  the  judgment  rendered  for  the  plaintiff  in  the  court 
below. 

First  error.  Not  only  was  the  former  suit  on  which  judgment 
was  rendered  against  Solomon  Allen,  the  defendant,  brought 
against  him  as  one  of  the  acceptors  of  the  bill,  whereas  the  pre- 
sent suit  is  against  him  as  one  of  the  drawers,  but  the  former  suit 
was  against  a  different  firm  from  that  which  is  sued  in  the  pre- 
sent instance.  The  drawers  of  the  bill  who  are  now  sued,  are 
Solomon  Allen,  Moses  Allen  and  William  Clark,  junior;  the 
acceptors  against  whom  the  former  judgment  was  rendered,  are 
Solomon  Allen,  Moses  Allen  and  Charles  Clark.  The  parties 
therefore  are  different,  the  suits  could  not  be  consolidated,  nor  can 
the  judgment  against  the  one  be  considered  as  concluding  an  action 
against  the  other.  It  is  common  to  sue  the  respective  parties  to  a 
bill  in  different  actions,  though  there  can  be  but  one  satisfaction ; 
and  the  plaintiff  could  not  in  the  former  suit  recover  satisfaction 
of  the  damages  for  the  return  of  the  bill  unpaid  and  protested,  but 
merely  the  principal  and  interest  and  costs.  The  doctrine  is  stated 
by  Mr.  Chitty  in  the  last  edition  of  his  Treatise  on  Bills  of  Ex- 
change, p.  570.  "  Whenever  the  holder  of  a  bill,  &c.,  has  a 
remedy  against  several  parties  to  it,  he  may  commence  and  pro- 
ceed in  several  actions  against  each  of  the  parties  at  the  same 
time ;  and  an  action  commenced  against  one  will  not  preclude  any 
remedy  against  the  others  ;  but  as  the  different  persons  liable  on 
the  bill  are  debtors  to  the  holder  in  respect  of  the  same  debt,  satis- 
faction by  any  one  will  discharge  the  others  from  liability  as  to  the 
*42"1  principal  sum  due  on  the  bill;  and  if  the  holder  *reject  an 
offer  by  a  drawer  or  endorser  of  a  bill  to  pay  debt  and  costs 
of  the  action  against  him,  the  court  will  make  an  order  to  restrain 
the  holder  from  taking  out  execution :  though  if  the  money  be  paid 
pending  several  actions  against  the  other  parties  to  the  bill,  the 
plaintiff  may  without  reserving  any  part  of  the  principal  money, 
proceed  in  an  action  for  recovery  of  costs."  And  he  cites  Wise  v. 
Prowse,  9  Price  393,  which  is  a  case  mnch  resembling  the  present. 
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There  a  party  was  sued  jointly  with  others  as  drawers,  and 
separately  as  acceptor  of  a  bill,  and  the  court  considered  him 
liable  in  the  two  characters,  which  could  not  be  comprised  in  the 
same  declaration,  and  that  the  plaintiff  was  entitled  to  the  respec- 
tive remedies. 

Second  error.  The  plaintiff  for  the  same  reasons  was  not  bound 
to  surrender  the  bill  on  tender  of  the  amount  of  the  judgment  in 
the  former  suit  with  interest  and  costs ;  because  it  was  not  a  satis- 
faction of  all  he  was  entitled  to  claim  upon  the  bill.  The  condition 
annexed  to  the  tender,  that  the  plaintiff  should  surrender  the  bill, 
was  unwarranted :  it  was  his  till  the  damages  were  paid  in  addition. 
The  defendant  could  only  claim  a  discharge  from  the  judgment  in 
the  former  suit. 

Third  error.  We  think  the  plaintiff  was  clearly  entitled  to  the 
damages  given  by  the  law  of  the  state  of  Louisiana  of  1805,  which 
was  in  force  when  the  bill  was  drawn,  the  2d  of  March  1837,  and 
when  it  was  accepted,  the  20th  of  March  1837,  at  New  York,  and 
when  it  was  protested,  the  22d  of  May  1837.  The  law  of  1805, 
continued  in  force  till  the  7th  of  March  1838,  when  it  was  super- 
seded by  the  new  law  then  passed.  The  latter  law  no  doubt  con- 
trols subsequent  cases,  but  it  does  not  repeal  the  former  law  either 
expressly  or  impliedly.  That  still  constitutes  the  rule  as  to  all 
cases  falling  within  its  provisions  which  occurred  prior  to  the  7th 
of  March  1838 ;  and  this  is  one  of  that  description. 

Fourth  error.  This  is  not  such  a  penal  law  as  the  courts  of 
another  state  will  refuse  to  execute.  It  is  principally  a  remedial 
law,  for  the  redress  of  the  party  injured.  It  aims  chiefly  at  com- 
pensating the  holder  for  the  inconvenience  and  loss  he  is  put  to  in 
consequence  of  the  rashness  or  bad  faith  of  one  who  sells  a  bill  of 
exchange  on  a  person  abroad,  without  having  funds  in  his  hands  to 
honor  it.  This  is  a  just  and  equitable  provision,  necessary  in  com- 
mercial communities  to  guard  the  interests  of  innocent  individuals, 
and  to  secure  good  faith  in  commercial  transactions.  It  is  such  a 
foreign  law  as  the  courts  of  this  state  will  execute.  In  the  case  of 
Hazlehurst  v.  Kean's  Administrators,  4  Yeates  19,  this  principle 
is  recognised.  The  court  say,  the  lex  loci  must  govern  in  cases  of 
this  nature.  The  parties  must  be  supposed  to  have  in  contempla- 
tion the  law  of  the  place  where  the  contract  is  made,  and  it  neces- 
sarily forms  part  of  the  contract.  On  bonds  executed  in  Ireland, 
where  *the  legal  interest  is  six  per  cent.,  the  English  r*Ana 
courts  uniformly  allow  Irish  interest.  The  same  rule  holds  * 
as  to  bonds  in  India,  and  bills  of  exchange  drawn  in  different  parts 
of  Europe.  Judgment  affirmed. 

Cited  by  the  Court,  11  Harris  140. 
END  OF  DECEMBER  TERM,  1839. 
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Chapman  against  The  Commonwealth. 

IN   ERROR. 

1.  An  indictment  for  arson,  charging  that  the  defendant  did  "feloniously, 
unlawfully  and  maliciously"  set  fire,  &c.,  was  held  to  be  sufficient,  without 
the  word  "wilfully." 

2.  Under  the  act  of  the  21st  of  March  1806,  it  is  not  sufficient  in  an  indict- 
ment for  arson,  to  charge  the  defendant  with  having  set  fire  to  "  a  certain 
barrack."     It  is  necessary  that  it  should  appear  that  the  barrack  contained 
"  hay,  grain  or  bark." 

3.  An  indictment  for  arson  in  burning  a  stable  must  conclude  against  the 
form  of  the  statute,  &c. ;  otherwise  it  will  be  bad  on  error. 

THIS  was  a  writ  of  error  to  the  judges  of  the  Court  of  Common 
Pleas,  holding  a  Court  of  Oyer  and  Terminer  for  the  county  of 
Bucks,  to  remove  the  record  of  an  indictment  against  Henry  Chap- 
man, for  arson. 

The  indictment  was  as  follows : 

.  "  The  grand  inquest  of  the  Commonwealth  of  Pennsylvania,  inquir- 
ing for  the  body  of  the  county  of  Bucks,  upon  their  oaths  and 
*49ftl  *s°lemn  affirmations  respectively  do  present,  that  Henry 
-*  Chapman,  late  of  the  said  county,  laborer,  on  the  thirteenth 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-nine,  with  force  and  arms,  at  the  county  aforesaid  and 
within  the  jurisdiction  of  this  court,  feloniously,  unlawfully  and 
maliciously  did  set  fire  to  a  certain  barrack  of  Abraham  Brown, 
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there  situate,  with  intent  to  destroy  the  same,  to  the  great  damage 
of  the  said  Abraham  Brown,  contrary  to  the  form  of  the  act  of 
general  assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  Commonwealth  of  Pennsylvania. 

"  And  the  grand  inquest  aforesaid,  upon  their  oaths  and  solemn 
affirmations  aforesaid,  do  further  present,  that  the  said  Henry  Chap- 
man, at  the  county  aforesaid,  on  the  day  and  year  aforesaid,  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms  feloniously, 
wilfully  and  maliciously  did  set  fire  to  and  burn  a  certain  stable  of 
the  aforesaid  Abraham  Brown,  there  situate,  to  the  evil  example  of 
all  others  in  like  case  offending,  and  against  the  peace  and  dignity 
of  the  Commonwealth  of  Pennsylvania." 

To  this  indictment  the  defendant  pleaded  not  guilty.  The  cause 
came  on  for  trial  at  February  Term  1839,  when  a  verdict  of  guilty 
was  rendered.  The  following  reasons  were  then  filed  in  arrest  of 
judgment  by  the  defendant's  counsel : 

1.  In  the  first  count  of  the  indictment,  the  burning  is  not  laid  to 
be  done  "  wilfully,"  which  is  necessary  under  the  act  creating  the 
offence. 

2.  The  word  "barrack,"  in  the  first  count  of  the  indictment,  is 
not  such  a  description  as  the  act  of  assembly  requires. 

3.  There  is  no  averment  in  the  indictment  that  the  stable  or  bar- 
rack burned  was  the  property  of  the  prosecutor. 

4.  The  offence  set  forth  in  the  act  of  assembly  is  not  described  in 
the  indictment  in  the  manner  required  by  law. 

5.  The  second  count  of  the  indictment  does  not  conclude  that 
the  offence  was  committed  contrary  to  the  form  of  the  act  of  assembly 
in  such  case  made  and  provided. 

6.  The  offence  laid  in  the  second  count  of  the  indictment  is  not 
an  offence  at  common  law. 

7.  The  indictment  is  informal  and  defective. 

8.  There  is  no  sufficient  averment  in  the  first  count,  that  the 
offence  was  committed  in  the  county. 

The  court  overruled  the  motion  in  arrest  of  judgment,  and  sen- 
tenced the  defendant  to  an  imprisonment  in  the  penitentiary  for 
the  term  of  two  years.  Whereupon  this  writ  was  sued  out  by  the 
defendant,  *who  assigned  for  error,  that  the  court  erred  in 
overruling  the  motion  in  arrest  of  judgment. 

Mr.  Ross,  for  the  plaintiff  in  error. 

1.  The  word  "barrack,"  in  the  first  count  of  this  indictment  is 
not  a  sufficient  description  under  the  act  of  1806.  The  words  of 
that  act  are,  "  any  barn,  stable  or  out-house,  or  any  barrack,  rick  or 
stack  of  hay,  grain  or  bark,"  &c.  It  should  have  been  stated  as  a 
barrack  of  hay,  grain  or  bark,  as  the  case  might  have  been.  Arch- 
bold  Cr.  PL  265 ;  Chit.  Cr.  Law,  tit.  Arson. 
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2.  The  word  "feloniously"  is  bad;  it  being  no  felony  to  attempt 
to  commit  an  arson.     The  indictment  should  pursue  the  description 
in  the  act.     Commonwealth  v.  Myer,  3  Yeates  451;  Updegraff  r. 
Commonwealth,  6  S.  &  R.  5. 

3.  The  indictment  is  bad,  for  want  of  the  word  "  wilfully."    Arch. 
Cr.  PI.  51,  58;  Leach  Cr.  Law  556.     The  words  "voluntarily," 
or  "  wilfully  and  maliciously,"  are  requisite.     3   Chitty  Cr.  Law 
1008;  East  Cr.  Law  1015. 

4.  The  second  count  should  have  concluded  contra  forman  stat. 
Commonwealth  v.  Searle,  2  Binn.  332 ;  Russell  v.  Commonwealth, 
7  S.  &  R.  419.     It  is  bad  at  common  law  for  not  laying  the  stable 
as  a  dwelling-house,  or  as  an  out-house,  parcel  of  or  contiguous 
thereto.     Arch.  Cr.  PL  264.      . 

Mr.   Wright,  for  the  Commonwealth. 

1.  The  word  "barrack"  in  the  first  count  is  sufficient.     To  burn 
an  empty  barrack  is  indictable  at  common  law. 

2.  The  word  "  maliciously"  is  equivalent  to  "  wilfully,"  and  may 
be  used  for  it.     Arch.  Cr.  PI.  52. 

3.  It  was  not  necessary  to  conclude  against  the  statute.     It  is 
indictable  at  common  law  to  burn  out-houses  as  well  as  dwelling- 
houses.     4  Black.  Com.  219 ;  1  Hale  P.  C.  517.     It  need  not  be 
set  forth  as  parcel  of  or  contiguous  to  the  dwelling-house.     3  Chitty 
Cr.  Law  1132. 

PER  CURIAM. — The  word  "maliciously,"  in  the  first  count,  may 
pass  as  an  equivalent  for  the  word  "  wilfully;"  but  the  words  "  bar- 
rack, rick,  or  stack,  of  hay,  grain  or  bark,"  as  much  import  a  barrack 
of  hay  or  grain,  as  they  do  a  rick  or  stack  of  hay  or  grain.  They 
were  used  elliptically  in  the  context,  to  avoid  repetition.  The  stat- 
ute is  an  amplification  of  the  act  of  1767,  under  a  mitigated  pun- 
ishment ;  and  it  is  to  be  remarked,  that  it  was  not  indictable  on  that 
act,  though  it  is  so  now,  to  burn  a  barn,  "  unless  it  had  hay  or  corn 
therein."  It  is  not  credible,  therefore,  that  the  legislature  did  not 
formerly  extend  as  much  protection  to  a  barn  as  they  subsequently 
intended  to  extend  to  a  barrack,  which  in  Pennsylvania,  is  an  erec- 
t'on  of  upright  posts  supporting  a  sliding  roof,  usually  of  thatch ; 
*4301  ^or  °^  a^  tne  Buildings  on  a  farm,  it  is  the  cheapest,  and  *that 
'  which,  independently  of  the  property  housed  by  it,  offers  the 
least  incitement  to  malicious  mischief.  It  is  not  generally,  if  at  all, 
used  by  the  tanner  to  cover  his  bark  ;  but  containing  that  material, 
its  contents  would  be  within  the  words  of  the  statute,  and  the  pro- 
tection intended  to  be  given  by  it. 

The  second  count  is  for  feloniously  burning  a  stable,  which  is 
undoubtedly  a  subject  of  the  statutory  offence,  independent  of  its 
contents;  but  as  it  does  not  conclude  against  the  form  of  the  stat- 
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ute,  and  there  is  no  such  felony  at  the  common  law,  there  is  no 
count  in  the  indictment  on  which  the  judgment  can  be  rested.1 

Judgment  reversed. 

||  Cited  by  counsel,  5  W.  &  S.  386  ;  ||  13  Smith  458  ;  15  Norris  57.  || 
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Heidleberg  against  Lynn. 


1.  Under  the  act  of  1836,  sect.  9,  it  is  not  necessary  that  there  should  have 
been  a  contract  for  service  for  a  year,  to  gain  a  settlement :  it  is  sufficient  if 
there  have  been  a  service  for  a  year  under  one  or  more  contracts. 

2.  Where  the  pauper  had  been  hired  in  the  manufacture  of  gunpowder,  at 
a  certain  sum  per  100  pounds,  and  three  months'  notice  on  each  side  of  an 
intended  determination  of  the  contract  stipulated  for,  and  it  appeared  that 
he  had  occasionally  worked  out  on  his  own  account  during  the  period  of  his 
hiring,  it  was  held,  that  he  had  gained  a  settlement  by  the  hiring. 

THIS  was  an  appeal  from  an  order  of  the  Court  of  Quarter  Ses- 
sions of  the  county  of  Lehigh,  quashing  an  order  made  by  twc 
justices  of  the  peace,  for  the  removal  of  one  Nathan  Lynn,  a  pau- 
per, from  the  township  of  Lynn  to  the  township  of  Heidleberg,  in 
that  county. 

The  question  was,  whether  the  pauper  had  gained  a  settlement 
in  Lynn  township;  and  upon  this  subject  the  testimony  in  the 
Quarter  Sessions  was  as  follows  : 

Andrew  Eisenhart,  of  Lynn  township,  testified  as  follows : 

"  I  knew  Nathan  Lynn  in  his  lifetime,  he  being  now  dead ;  he 
*was  unmarried  and  had  no  child ;  he  came  to  me  on  the 
16tb  day  of  January  A.  D.  1838,  and  lived  with  me  on  until 
the  3d  day  of  July  1839,  then  died;  we  had  a  parol  contract;  I 
was  to  pay  him  seventy-five  cents  for  every  hundred  pounds  of 
powder  he  was  to  make  for  me ;  he  worked  under  that  contract 
to  the  8th  of  March  1839,  until  he  was  blown  up  in  the  mill ;  he  had 
his  place  of  residence  with  me,  and  he  boarded  and  lodged  with  me 
during  that  time ;  during  all  that  time  Nathan  Lynn  was  with  me, 
I  lived  in  Lynn  township,  Lehigh  county,  and  I  still  reside  in  said 
township.  As  far  as  I  know,  the  said  Nathan  Lynn  voted  at  the 
general  election  in  October  1838,  in  the  said  township  of  Lynn." 
Gross-examined: — **  During  the  time  from  the  16th  of  January 
1838,  until  the  time  he  was  blown  up,  he  worked  for  me,  excepting 
a  few  days  of  which  he  did  work  for  my  neighbors  :  he  worked 

1  See  1  Barr  156. 
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several  days  for  Peter  Neff,  and  in  harvest  time,  for  John  Mosser, 
and  with  his  father  did  thrash  several  days,  his  father  at  that  time 
resided  in  Heidleberg  township;  I  cannot  say  how  long  his  father, 
John  Lynn,  resided  in  that  township,  he  having  lived  there  before 
I  came  to  that  neighborhood ;  I  knew  him  about  eleven  years  ;  he 
owned  land  there;  Nathan  Lynn  lived  with  his  father  to  the  time 
he  came  to  me ;  as  much  as  I  know,  Nathan  was  not  quite  twenty- 
one  years  of  age  at  the  time  he  came  to  me ;  we  did  the  washing 
and  mending  for  Nathan  ;  I  do  not  know  that  Nathan  took  any  of 
his  clothes  to  his  father's  at  the  time  he  thrashed  for  him,  to  be 
washed.  I  did  not  see  him  vote  at  election.  I  made  the  bargain 
with  Nathan  at  his  father's  house  ;  his  father  was  present  and  said 
nothing.  My  powder-mill  was  not  running  the  whole  time  from 
the  16th  of  January  until  it  was  blown  up  ;  I  cannot  tell  exactly 
how  long  it  laid  still ;  sometimes  it  would  lay  still  four  weeks  in 
the  winter ;  during  those  intervals,  Nathan  now  and  then  did  labor 
work  for  me,  and  then  went  to  school.  I  do  not  know  that  he  did 
work  for  other  people  other  than  what  I  have  before  said.  Some- 
times the  mill  stood  still  in  summer  time  half  a  week,  and  sometimes 
two  weeks,  and  in  the  winter  season,  sometimes  more  than  four 
weeks,  and  during  those  intervals,  Nathan  had  a  right  to  go  where 
he  pleased.  I  never  settled  off  with  Nathan  quite ;  I  paid  him 
according  to  our  contract,  seventy-five  cents  per  one  hundred 
pounds."  Re-examined: — "The  reason  the  mill  stopped,  was  on 
account  of  the  ice  in  winter,  and  at  times  for  having  too  much  powder 
on  hand.  It  is  customary  in  our  neighborhood,  for  men  to  go  out 
in  hay-making  time  and  harvest,  to  help  their  neighbors  in  work  ; 
Nathan  had  work  about  the  mill  at  the  times  she  stood  still,  in  dry- 
ing and  packing  powder.  Nathan  went  to  the  common  school." 
On  his  further  cross-examination  : — "  The  mill  was  stopped  some- 
times for  a  few  days.  The  agreement  between  me  and  Nathan  was, 
that  if  he  was  to  leave  me,  he  had  to  give  me  three  months'  previous 
notice,  and  I,  in  case  I  was  to  hire  some  other  hand,  and  to  dismiss 
*43<?1  kim»  &*ve  kim  a^so  tnree  months'  notice  before ;  *he  could 
..-I  have  left  me  at  any  time  of  giving  me  three  months'  notice. 
It  is  the  duty  of  the  powder-maker  to  dry  and  pack  the  powder 
made  by  him."  Re-examined  again  : — "  At  the  times  the  mill  stood 
still,  he  was  drying  and  packing  powder." 

Tobias  Smith,  of  the  township  of  Lynn,  testified — 
"  I  have  known  Nathan  Lynn  ;  I  cannot  tell  exactly  how  long  he 
was  with  Andrew  Eisenhard,  but  he  was  there  from  January  1838, 
until  the  mill  blew  up  in  the  year  1839.  Nathan  was  a  single  man, 
and  without  children.  Nathan  Lynn  voted  at  the  general  election, 
in  Lynn 'township,  in  October  1838  ;  I  saw  him  vote ;  I  was  then  the 
inspector  of  the  election  for  the  said  township.  John  Lynn  removed 
to  the  state  of  Ohio,  in  October  1838."  Cross-examined: — "I 
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knew  John   Lynn  from  the  time  of  my  boyhood,  and  he  lived  in 
the  township  of  Heidleberg,  Lehigh  county.     Nathan  had  his  home 
with  his  father,  till  he  came  to  live  with  Eisenhard.     I  know  noth- 
ing of  the  bargain  between  Eisenhard  and  Nathan,  but  that  Nathan 
had  to  get  seventy-five  cents  per  hundred  pounds  of  powder.     I  live 
about  three-fourths  of  a  mile  from  Eisenhard's.     I  came  to  the  mill 
when  she  was  going,  and  I  came  there,  too,  when  she  stood  still." 
Re-examined  : — "  Eisenhard  lives  in  Lynn  township,  the  mill  was 
in  Lynn  township,  and  Nathan  was  blown  up  in  Lynn  township." 
Peter  Neff,  of  Lynn  township,  testified  as  follows : 
"I  knew  Nathan  Lynn:  he  was  with  Andrew  Eisenhard,  in 
Lynn  Township,  and  made  powder  in  the  powder  mill ;  I  cannot 
tell  how  long  he  worked  in  the  mill ;  he  was  better  than  one  year 
there  ;  during  the  time  he  was  with  Eisenhard,  he  mowed  one  day, 
grass,  for  me,  for  which  I  paid  him.     Nathan  told  me  that  at  times 
when  he  had  not  work  in  the  mill,  he  had  the  privilege  to  do  work 
out  for  his  own  account.     I   asked  Eisenhard  whether  I  had  to 
pay  Nathan  or  him  for  the  day's  mowing,  and  he  told  me  that  all  what 
Nathan  earned  out  that  way  belonged  to  him,  and  upon  that  I 
paid  Nathan  ;  I  live  a  mile,  or  perhaps  a  little  better,  from  Eisen- 
hard's ;  I  often  passed  the  powder  mill :  the  mill  could  not  always  go, 
on  account  of  the  water  ;  the  water  in  summertime  often  failed.     I 
don't  know  what  Nathan  had  to  work  when  the  mill  was  stopped  ; 
in  the  cold  winter  months  the  mill  did  not  much  go,  that  is,  in  Janu- 
ary and  February,  she  was  most  of  the  time  fast.     I  knew  the 
father  of  Nathan  when  he  was  yet  a  boy.     I  cannot  tell  how  old 
Nathan  was  when  he  came  to  live  with  Eisenhard,  but  I  heard  tell 
that  he  was  not  quite  of  age ;  Nathan  had  his  home  with  his  father 
in  Heidleberg,  until  he  went  to  work  for  Eisenhard."     Cross-ex- 
amined : — "  I  do  not  exactly  know  the  line  dividing  the  townships 
of  Lynn  and  Heidleberg ;  I  cannot  tell  how  far  John  Lynn's  house 
is  from  the  line  in  Heidleberg  ;  John  Lynn  lives  on  Rupert's  place, 
and    owned   land  in    Lynn    township."      Re-examined: — "John 
Lynn  had  his  *land  in  Heidleberg,  paid  his  taxes  in  the  said     r*4qo 
township,  and  also  voted  in   the  said  Heidleberg  township.'' 

On  the  5th  of  December  1839,  the  Court  of  Quarter  Sessions 
quashed  the  order  of  removal.     Whereupon  the  overseers  of  Hei- 
dleberg township  appealed  to  this  court. 
The  errors  assigned  were  as  follows  : 

1.  The  court  erred  in  quashing  the  order  of  removal. 

2.  The  court  erred  in  deciding  that  the  pauper  had  gained  a 
settlement  in  Lynn  township  under  the  hiring  and  service  set  out 
in  the  evidence. 

Mr.  Mattery,  for  the  appellants,  referred  to  the  ninth  section 
of  the  act  of  1836,  and  cited  Burrow's  Settlement  Cases  439,  513. 
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Mr.  Ciibons.  contra,  cited  2  Bott's  Poor  Laws  525 ;  Burr.  Sett. 
Cas.  251,  690,  741  ;  Rex  v.  Preston,  3  Burn's  Just.  537  ;  Arch- 
bolcTs  Poor  Laws  40  ;  Tioga  v.  Lawrence,  2  Watts  43. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — As  our  system  of  poor  laws  had  its  origin  in 
that  of  England,  and  as  many  of  her  statutory  provisions  were  re- 
enacted  here,  we  must  turn  to  some  of  them  to  have  a  view  of  the 
whole  ground  in  contest.  By  the  3  &  4  W.  &  M.  c.  11,  "  If  any 
unmarried  person,  not  having  a  child  or  children,  shall  be  lawfully 
hired  into  any  parish  or  town  for  one  year,  such  service  shall  be 
judged  a  good  settlement  therein."  The  insufficiency  of  this  was 
that  it  went  no  further  than  the  5  Eliz.  c.  4,  which  also  prohibited 
a  retainer  for  less  than  a  year  ;  and  the  insolence  of  servants,  it  is 
said  in  Dunsfold  v.  Ridgwick,  2  Salk.  535,  gaining  a  settlement, 
as  they  did  by  the  12  Car.  2,  led  the  way  to  the  8  &  9  W.  3,  c. 
30,  by  which  it  was  enacted,  "  that  no  person  so  hired  as  afore- 
said, shall  be  adjudged  or  deemed  to  have  a  good  settlement  in  any 
parish  or  township,  unless  such  person  shall  continue  or  abide  in 
the  same  service  during  the  space  of  a  whole  year."  Hence,  it 
became  indispensable  to  a  settlement,  that  there  should  have  been 
both  a  hiring  and  service  for  a  year.  Our  law  seems  to  consider 
service  alone  as  a  meritorious  cause,  and  to  require  that  there 
should  have  been  a  contract  for  it,  only  as  a  proof  that  it  was  valu- 
able, and  distinguishable,  in  that  respect,  from  those  feeble  and 
trifling  acts  which  are  sometimes  performed  in  requital  of  a  gratu- 
itous maintenance  :  in  other  words,  to  show  that,  instead  of  having 
been  a  benefit  to  the  township  as  a  producer,  the  pauper  had  been 
a  burthen  to  it  as  a  consumer,  from  the  beginning.  In  the  ninth 
section  of  the  statute  of  1836,  it  is  enacted,  that  a  settlement  may 
*4341  ke  gained  "  by  any  unmarried  *person,  not  having  a  child, 
J  who  shall  be  lawfully  bound  or  hired  as  a  servant  within 
such  district,  and  shall  continue  in  such  service  during  a  year."  It 
is  scarce  necessary  to  remark  on  this,  that  time  is  predicated  of  the 
service,  and  not  of  the  contract ;  and  consequently  that  what  is 
required  seems  to  be  no  more  than  a  continuance  in  hired  service 
during  the  period.  It  is  therefore  enough  for  the  purpose  that  the 
pauper  has  been  in  uninterrupted  employment,  whether  under  one 
contract  or  any  number  of  contracts.  Now  the  reason  why  service 
under  a  hiring  to  do  job  or  piece  work,  gains  no  settlement  by  the 
British  statutes,  is  not  that  the  service,  but  that  the  contract,  does 
not  come  up  to  the  exigence  ;  and  the  King  v.  Inhabitants  of  St. 
Peters  in  Dorchester,  2  Bott's  Poor  Laws  197,  was  decided  expressly 
on  that  ground.  But  though  the  contract  need  not  be  continuous, 
yet  where  there  is  an  apparent  gap  in  the  service  by  temporary 
cessation  from  active  duty,  the  terms  of  the  hiring  may  be  con- 
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suited  to  ascertain  whether  the  pauper  was  not  in  the  constructive 
service  of  an  employer;  and  on  such  an  inquiry  decisions  on  the  8 
and  9  W.  3,  may  afford  very  valuable  assistance.  The  leading 
principle  of  these  is,  that  temporary  absence  from  actual  service, 
if  it  discharge  not  the  contract,  breaks  not  the  relation  of  master 
and  servant,  it  being  sufficient  that  the  pauper  did  all  that  was 
required  of  him.  In  the  case  before  us,  as  payment  in  proportion 
to  the  product  was  stipulated  to  fix  the  rate  of  wages,  it  might  easily 
be  maintained  that  the  hiring  was  not  by  the  piece,  but  for  an  inde- 
finite time.  Was  there,  then,  an  existing  contract  at  those*  inter- 
vals when  he  was  absent  on  leave?  The  hiring  was  general,  and 
on  terms  which  forbade  either  party  to  put  an  end  to  it  without 
three  months'  notice;  which,  according  to  Rex  v.  Wincaunton,  2 
Bott's  Poor  Laws  195,  is,  by  implication,  a  hiring  for  a  year. 
Notice  of  dissolution  had  not  been  given;  and  the  relation  of  master 
and  servant  consequently  existed  at  the  periods  of  absence.  It 
seems  therefore  that  the  pauper  had  gained  a  settlement  in  the 
township  of  Lynn. 

Order  of  the  sessions  affirmed. 

Cited  by  counsel,  1  Jones  254. 

Cited  by  the  court  below,  6  Barr  264. 

Cited  by  the  court,  5  Barr  284.  ||  As  to  service  for  a  year,  in  settlement 
cases,  being  the  meritorious  cause,  and  the  hiring  only  necessary  as  illus- 
trative of  the  character  of  the  service  :  Moreland  Township  v.  Davidson.  21 
Smith  377  ;  when  the  law  implies  such  hiring  :  Id. ;  see  Plum  Creek  v.  South 
Bend  :  1  Penny.  408. || 
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Sherwood  against  McKinney. 

IN   ERROR. 

Where  a  justice  of  the  peace  who  had  given  judgment  against  a  defendant 
promised  him  to  make  out  a  transcript  and  deliver  it  to  the  defendant's  attor- 
ney, and  the  justice  made  out  the  transcript  but  did  not  deliver  it  to  the 
attorney  ;  in  consequence  of  which  it  was  not  filed  in  season  ;  it  was  held, 
that  the  neglect  was  that  of  the  party,  and  not  official  in  the  justice,  and 
therefore  that  the  appellant  was  not  entitled  to  relief. 

ERROR  to  the  Common  Pleas  of  Montgomery  County. 

Daniel  McKinney  brought  an  action  before  a  justice  of  the  peace 
against  Samuel  Sherwood  and  obtained  a  judgment ;  from  which  the 
defendant  appealed  on  the  3d  of  September  1839 ;  but  the  transcript 
from  the  justice's  docket  was  not  filed  before  the  first  day  of  the 
next  term  of  the  Common  Pleas. 

On   the  19th  of  November  1839,  the  Court  of  Common  Pleas 
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granted  a  rule  to  show  cause  why  the  transcript  should  not  be  filed 
nunc  pro  tune,  on  the  filing  of  the  following  affidavit. 

"  Samuel  Sherwood,  the  defendant  in  the  above  case,  on  his  sol- 
emn oath  duly  administered,  says,  that  on  the  3d  day  of  September 
last,  A.  D.,  1839,  he  appealed  from  the  judgment  of  the  justice  in 
the  above  case,  and  entered  bail  himself  in  fifty  dollars,  and  John 
Potts,  of  the  borough  of  Norristown,  in  the  same  sum  of  fifty  dol- 
lars to  prosecute  his  suit  with  effect.  That  on  the  same  day  he 
requested  the  said  justice  to  make  out  a  transcript  of  his  proceed- 
ings in  the  said  case;  that  the  said  justice  informed  him  that  he  had 
not  leisure  to  make  out  a  transcript  that  day,  but  he  would  make 
the  same  out  and  furnish  it  to  this  deponent  in  a  few  days.  That 
this  deponent  thereupon  requested  the  said  justice  to  hand  the  said 
transcript,  whenever  it  should  suit  his  convenience  to  make  it  out, 
to  Daniel  H.  Mulvany,  the  counsel  for  this  deponent,  which  the  said 
*4361  *Just^ce  said  ^e  would  do.  That  in  a  few  days  afterwards, 
J  in  the  same  month  of  September,  this  deponent  called  on  his 
said  counsel,  and  ascertained  that  the  said  transcript  had  not  been 
delivered  to  him  by  the  said  justice ;  that  he  thereupon  requested 
his  counsel  to  give  his  attention  to  the  matter  of  procuring  the  said 
transcript.  That  some  time  in  the  month  of  October,  he  was 
informed  by  his  said  counsel,  that  he  had  called  on  the  said  justice 
in  reference  to  the  said  matter;  and  that  the  said  justice  had 
informed  him  that  he  had  not  as  yet  prepared  the  transcript,  but 
that  he  would  certainly  do  so  by  the  first  day  of  court,  (to  wit,  the 
first  day  of  November  Term  1839),  and  hand  it  to  him ;  that  his 
said  counsel  added  that  he  had  no  doubt  the  justice  would  furnish 
him  with  the  transcript  in  time  to  have  it  entered  up,  according  to 
his  promise;  and  that  he,  the  said  counsel,  would  enter  it  up  as  soon 
as  he  received  it  from  the  justice;  that  thereupon  this  deponent 
rested  satisfied  in  the  belief  that  the  said  justice  would  furnish  his 
said  counsel  with  the  said  transcript  in  time  to  have  the  same  entered 
up  in  the  office  of  the  prothonotary,  on  or  before  the  first  day  of 
the  present  November  Term  1839 ;  that  he  called  at  the  office  of 
the  prothonotary  this  day,  being  the  second  day  of  the  said  term, 
and  found  that  the  said  transcript  had  not  been  entered  up ;  that  on 
inquiry  he  ascertained  that  the  said  justice  had  omitted  to  furnish 
the  said  transcript  to  the  counsel  of  this  deponent,  and  that  the 
said  justice  informed  this  deponent  that  he  had  entirely  forgotten 
so  to  do." 

"  Isaiah  W.  Davis,  on  his  solomn  affirmation  duly  administered, 
says,  that  he  is  the  justice  of  the  peace  before  whom  the  within 
stated  case  was  tried ;  that  after  the  defendant  appealed  from  the 
judgment,  this  deponent  was  requested  by  him,  and  also  by  his 
counsel,  D.  H.  Mulvany,  to  make  out  a  transcript,  in  order  to  have 
it  filed  in  the  office  of  the  prothonotary,  before  the  first  day  of 


1840.]  OF  PENNSYLVANIA.  436 

[Sherwood  v.  McKinney.] 

November  Term  then  next  ensuing :  that  this  deponent  promised 
and  intended  to  make  out  the  transcript,  and  hand  it  to  D.  H. 
Mulvany,  in  time  for  the  November  Term ;  that  he  did  make  out 
the  transcript,  but  he  forgot  to  deliver  it  to  the  counsel  of  the 
defendant ;  and  the  matter  entirely  escaped  his  recollection,  until 
he  was  called  upon  this  morning  by  Mr.  Sherwood,  in  reference  to 
the  transcript." 

On  the  19th  of  December  1839,  the  Court  of  Common  Pleas 
refused  the  rule ;  whereupon  this  writ  of  error  was  taken. 

Mr.  Mulvany,  for  the  plaintiff  in  error. 

Mr.  ffazelhurst,  contra,  relied  upon  Houk  v.  Knop,  2  Watts  72. 

PER  CURIAM. — This  case  is  entirely  within  the  principle  of  Houk 
v.  Knop.  There  was  no  neglect  of  anything  that  appertained  to  the 
official  duty  of  the  justice;  who  had  the  transcript  ready  for  deliv- 
ery within  the  time.  Instead  of  attending  to  the  filing  of  it  in 
*his  proper  person,  or  by  his  counsel,  the  appellant  com-  pMo7 
mitted  it  to  the  justice;  and  the  negligence  which  ensued  "- 
was  consequently  his  own. 

Judgment  affirmed. 
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Comfort  and  Others,  against  The  Commonwealth. 

IN   ERKOR. 

In  case  of  resistance  by  a  defendant  to  a  constable,  in  the  service  of  a 
capias  ad  respondendum  for  debt,  issued  by  a  justice  of  the  peace,  under 
the  act  of  the  20th  of  March  1810,  the  constable  may  raise  the  power  of 
the  county  for  his  assistance,  in  the  same  manner  as  the  sherift'  may  on 
writs  of  mesne  process  to  him  directed ;  and  a  person  refusing  to  assist 
the  constable  when  required,  on  resistance  being  made,  is  indictable  for  such 
refusal. 

ERROR  to  the  Quarter  Sessions  of  the  County  of  Bucks. 

John  Comfort,  Ezra  Comfort,  John  Kitchen,  Thomas  Kitchen 
jind  William  Kitchen,  Jr.,  were  indicted  at  the  September  Ses- 
sions 1839,  of  that  court,  for  refusal  to  aid  a  constable  in  the 
execution  of  mesne  process. 

The  indictment,  which  set  out  all  the  material  facts,  was  as 
follows : 

"  The  Grand  Inquest  of  the  Commonwealth  of  Pennsylvania, 
inquiring  for  the  county  of  Bucks,  upon  their  oaths  and  solemn 
affirmations  respectively,  do  present,  that  Daniel  Poor,  then  and 
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there  being  one  of  the  justices  of  the  peace  in  and  for  the  county 
of  Bucks,  duly  commissioned,  qualified  and  empowered  to  perform 
the  duties  of  that  office,  and  being  so  commissioned,  qualified  arid 
empowered,  did,  on  the  twenty-ninth  day  of  May,  one  thousand 
eight  hundred  and  thirty-nine,  at  the  said  county,  then  and  there 
*4C>81  *make  his  certain  writ  in  writing  under  his  hand  and  seal, 
*  directed  to  the  constable  of  the  borough  of  Newhope,  or  to 
the  next  constable  of  the  said  county,  most  convenient  to  the  defend- 
ant, in  the  county  aforesaid ;  by  which  said  writ  the  constable 
aforesaid  was  commanded  to  take  John  Hulsey,  of  Solesbury 
township,  in  the  said  county,  and  bring  him  before  the  subscriber, 
a  justice  of  the  peace  of  said  county,  forthwith  on  the  service 
thereof,  to  answer  Levi  Stout  in  a  plea  of  debt  not  exceeding  one 
hundred  dollars,  and  that  should  be  his  warrant ;  which  said  writ 
was  afterwards,  to  wit,  on  the  thirtieth  day  of  May,  one  thousand 
eight  hundred  and  thirty-nine,  delivered  to  one  Samuel  H.  Potts, 
town  constable  of  the  borough  of  Newhope,  in  the  said  county,  duly 
elected,  appointed  and  qualified  to  perform  the  duties  of  that  office, 
to  be  by  him  executed  in  due  form  of  law,  and  that  the  said  Samuel 
H.  Potts  so  being  town  constable  as  aforesaid,  afterwards  to  wit, 
on  the  fourth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-nine,  by  virtue  of  the  said  writ  did  then 
and  there  at  the  county  aforesaid,  and  within  the  jurisdiction  of 
this  court,  take  and  arrest  the  said  John  Hulsey,  and  him  the  said 
John  Hulsey  the  said  Samuel  H.  Potts,  in  his  custody,  by  virtue  of 
the  said  writ  then  and  there  had,  and  that  the  said  John  Hul- 
sey did  then  and  there  at  the  county  aforesaid,  on  the  day  and 
year  last  aforesaid,  with  force  and  arms  violently,  forcibly  and 
unlawfully  resist  and  obstruct  the  said  Samuel  H.  Potts  in  the  due 
execution  of  his  said  office,  and  attempt  to  escape  from  his  lawful 
custody  and  go  at  large,  contrary  to  the  will  of  the  said  Samuel  H. 
Potts,  and  that  he,  the  said  Samuel  H.  Potts  being  such  town  con- 
stable as  aforesaid,  thereupon  did  then  and  there  on  the  day  and 
year  last  aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  in  his  proper  person  apply  to  John  Comfort, 
Ezra  Comfort,  John  Kitchen,  Thomas  Kitchen,  and  William 
Kitchen,  Jr.,  all  late  of  the  township  of  Solesbury,  in  the  said  county, 
yeomen,  and  they  the  said  John  Comfort,  Ezra  Comfort,  John 
Kitchen,  Thomas  Kitchen,  and  William  Kitchen,  Jr.,  all  being  then 
arid  there  present,  and  in  the  name  of  the  Commonwealth  of  Penn- 
sylvania, did  then  and  there  on  the  day  and  year  last  aforesaid,  at 
the  county  aforesaid,  charge  and  require  them,  the  said  John  Com- 
fort, Ezra  Comfort,  John  Kitchen,  Thomas  Kitchen,  and  William 
Kitchen,  Jr.,  to  aid  and  assist  him  in  the  preservation  of  the  peace 
of  the  said  Commonwealth,  and  for  the  securing  the  said  John 
Hulsey,  and  for  preventing  the  said  John  Hulsey  from  effecting  his 
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escape  from  and  out  of  the  lawful  custody  of  him,  the  said  Samuel 
H.  Potts ;  he,  the  said  Samuel  H.  Potts,  being  then  and  there  such 
town  constable,  as  aforesaid,  in  the  due  execution  of  his  said  office, 
in  conveying  the  said  John  Hulsey  before  the  said  justice  of  the 
peace,  to  be  dealt  with  according  to  law.  Yet  the  said  John  Com- 
fort, Ezra  Comfort,  John  Kitchen,  Thomas  Kitchen,  and  William 
Kitchen,  Jr.,  all  being  then  and  there  duly  informed  that  the 
*said  Samuel  H.  Potts  was  such  town  constable,  as  afore-  r^jon 
said,  and  well  knowing  the  same,  and  that  he,  the  said  "- 
Samuel  H.  Potts,  was  in  the  due  execution  of  his  office ;  and  not 
regarding  their  duty  in  that  respect,  to  wit,  on  the  day  and  year  last 
aforesaid,  to  wit,  at  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  court,  with  force  and  arms  unlawfully,  obstinately  and  con- 
temptuously did  neglect  and  refuse  to  aid  and  assist  him,  the  said 
Samnel  H.  Potts,  for  the  purpose  and  on  the  occasion  aforesaid,  in  the 
manner  they,  the  said  John  Comfort,  Ezra  Comfort,  John  Kitchen, 
Thomas  Kitchen,  and  William  Kitchen,  Jr.,  were  charged  and 
required  to  do  as  aforesaid  or  in  any  other  manner  whatever  ; 
contrary  to  their  duty  in  that  behalf;  thereby  the  said  John  Hulsey 
did  then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court,  effect 
his  escape  from  and  out  of  the  lawful  custody  of  him,  the  said 
Samuel  H.  Potts,  and  against  the  will  of  the  said  Samuel  H.  Potts, 
he,  the  said  Samuel  H.  Potts,  being  then  and  there  such  town  con- 
stable as  aforesaid,  and  in  the  due  execution  of  his  said  office,  and 
did  go  at  large  in  manifest  contempt  of  our  said  Commonwealth 
and  her  laws  ;  to  the  great  hindrance  of  justice,  to  the  evil  example 
of  all  others  in  like  manner  offending,  contrary  to  the  act  of 
assembly,  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  Commonwealth  of  Pennsylvania." 

The  defendants  pleaded  not  guilty  to  the  indictment ;  and  a 
jury  having  been  empannelled  to  try  the  same,  rendered  a  verdict 
of  guilty. 

The  counsel  for  the  defendant  thereupon  filed  the  following 
reasons  in  arrest  of  judgment : 

1st.  The  indictment  does  not  set  forth  a  criminal  offence. 

2d.  It  is  not  an  indictable  offence  to  refuse  to  aid  an  officer 
charged  with  the  execution  of  mesne  process  in  a  civil  suit. 

The  court  overruled  the  reasons  in  arrest  of  judgment,  and  pro- 
nounced sentence  on  the  defendants  ;  who  thereupon  sued  out  this 
writ,  and  assigned  for  error  that  the  court  erred  in  overruling  the 
reasons  in  arrest  of  judgment. 

Mr.  Ross,  for  theplain  tiffs  in  error,  argued  that  under  the  laws 
of  Pennsylvania,  a  constable  had  no  authority  to  call  upon  the 
people  to  aid  him  in  the  execution  of  a  civil  process.  He  referred 
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to  6  Bac.  Abr.  169 ;  Cro.  Jac.  419 ;  3  Lev.  46 ;  1  Strange  435  ; 
Act  of  15th  April  1834. 

Mr.  Wright,  for  the  Commonwealth,  referred  to  3  Toml.  Law 
Diet.  184;  2  Stark.  Evid.  810,  811 ;  2  Chitty  Crim.  Law  144; 
Act  of  21st  March  1772,  §  6. 

*4401        *The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  question  raised  on  this  indictment 
is,  whether  in  case  of  resistance  by  a  defendant  to  a  constable  in  the 
service  of  a  capias  ad  respondendum  in  debt,  issued  by  a  justice 
of  the  peace  under  the  act  of  assembly  of  the  20th  March  1810,  the 
constable  may  raise  the  posse  comitatus  or  power  of  the  county,  for 
his  assistance,  in  the  same  manner  as  the  sheriff  may  in  writs  of 
mesne  process  to  him  directed ;  and  whether  a  person  refusing  to 
assist  the  constable  when  required,  on  resistance  being  made,  is 
indictable  for  refusal.  This  is  a  power  so  necessary  to  the  peace- 
able administration  of  justice,  that  unless  there  be  some  explicit 
rule  to  the  contrary,  the  law  ought  to  uphold  and  maintain  the  ex- 
ercise of  it,  as  well  by  the  constable  as  by  the  sheriff  or  any  other 
officer  employed  to  execute  process.  The  jurisdiction  of  magis- 
trates in  civil  suits,  has,  of  late  years,  been  much  extended  in  this 
state;  so  that  controversies  of  considerable  importance  are  now 
placed  in  their  hands,  which  were  formerly  confined  to  the  courts. 
Their  ministers  of  justice  are  the  constables.  There  is  as  much 
reason  why  constables,  in  enforcing  the  law,  should  be  invested 
with  the  power  necessary  to  put  down  resistance  and  preserve  the 
peace,  as  there  can  be  in  the  instance  of  sheriffs.  Acquiescence  in 
the  laws  is  the  duty  of  every  citizen ;  and  in  a  government  of  laws, 
such  as  ours  emphatically  is,  it  is  the  duty  of  every  citizen  to  aid 
in  their  execution.  If  the  constable  can  call  no  aid  that  will  over- 
awe resistance,  then  any  defendant  who  is  strong  enough  to  defy 
him,  may  baffle  the  law  with  impunity,  or  bring  on  a  hazardous  and 
useless  conflict  for  personal  superiority. 

In  regard  to  the  sheriff,  the  law  has  been  long  well  settled.  He 
may  raise  the  posse  comitatus  or  power  of  the  county  ;  that  is,  such 
a  number  of  men  as  are  necessary  for  his  assistance  in  the  execution 
of  the  king's  writs,  quelling  riots,  &c. ;  and  every  person  above  the 
age  of  fifteen,  not  aged  or  decrepid,  is  bound  to  be  aiding :  and  if 
they  refuse  to  assist,  may  be  punished  by  fine  and  imprisonment. 
6  Bac.  Abr.  169.  The  sheriff  is  obliged  to  do  this  on  writs  of 
execution  ;  and  although  he  is  not  obliged  to  do  it  on  writs  of 
mesne  process,  yet  he  may  take  the  posse  to  serve  mesne  process. 
Id.  This  power  is  not  confined  to  the  sheriff  himself ;  it  is  like- 
wise given  to  his  bailiff  or  other  minister  of  justice,  having  the 
execution  of  the  king's  writs ;  who  being  resisted  in  endeavoring 
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to  execute  the  same,  may  lawfully  raise  such  a  force  as  may  effec- 
tually enable  them  to  overpower  such  resistance.  Now  a  constable 
is  a  minister  of  justice  ;  and,  under  our  system,  a  most  important 
one  in  civil  proceedings,  being  the  only  officer  whose  duty  it  is  to 
execute  the  numerous  writs  daily  and  hourly  issued  by  magistrates, 
for  debts  and  claims  not  exceeding  one  hundred  dollars.  They  fall 
within  the  words  as  well  as  within  the  design  and  meaning  of  the 
rule  *established  by  law,  notwithstanding,  at  the  common  r^jji 
law,  the  constable  has  no  authority  to  execute  writs  in  actions  *• 
of  debt,  trover,  and  others,  now  given  to  him  by  our  acts  of  assem- 
bly ;  yet,  when  the  legislature  substituted  him  for  the  sheriff  in  the 
exercise  of  this  authority,  it  may  well  be  considered  as  having 
designed  to  confer  on  him  all  the  established  means  and  facilities 
which  the  policy  of  the  law  before  vested  in  the  sheriff  or  his  bailiff. 
By  the  act  of  1772,  section  6,  protection  is  afforded  to  any  consta- 
ble or  officer,  or  any  person  or  persons  acting  by  his  or  their  order, 
and  in  his  aid,  for  any  thing  done  in  obedience  to  any  warrant 
under  the  hand  and  seal  of  any  justice  of  the  peace :  which  applies 
generally  to  civil  as  well  as  criminal  cases,  and  is  somewhat  of  a 
recognition  of  the  authority  of  the  constable  to  call  on  the  posse  for 
assistance,  in  cases  where  it  is  ordinarily  directed  or  permitted  by 
law  to  the  sheriff.  The  permission  given  by  the  13th  section  of  the 
act  of  15th  of  April  1834,  to  a  constable  to  appoint  a  deputy  in  a 
civil  suit  or  proceeding,  at  the  request  or  risk  of  the  plaintiff  or  his 
agent,  does  not  supply  the  necessity  of  the  power  in  question,  since 
a  stubborn  and  daring  defendant  might  successfully  defy  the  deputy 
as  well  as  the  constable.  On  the  whole  we  are  of  opinion  that  the 
constable  possesses,  in  this  respect,  all  the  powers  conferred  by 
the  common  law  on  the  sheriff,  in  cases  within  the  authority  given 
to  the  constable,  and  that  the  indictment  will  lay  against  the 
defendants. 

Judgment  affirmed. 
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CERTJORARI. 

1.  Where  the  Court  of  Quarter  Sessions  has  confirmed  the  report  of  a  jury 
on  a  petition  to  vacate  a  road  in  a  borough,  this  court  will  not  reverse  the 
decree,  on  the  ground  that  the  road  vacated  was  a  street,  and  within  the 
prohibition  contained  in  the  22d  section  of  the  act  of  13th  of  June   1836, 
unless  it  so  appear  on  the  face  of  the  proceedings. 

2.  Where  the  petition  was  that  a  certain  road  should  be  vacated,  and  the 
court  appointed  viewers  ;  but  the  order  reciting  the  petition,  &c.,  directed 
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that  the  viewers  should  proceed  to  lay  out  the  road,  &c.,  and  the  viewers 
reported  in  favor  of  vacating  the  road,  and  no  exception  was  made  in  the 
court  below  on  this  ground ;  the  Supreme  Court  affirmed  the  proceedings. 

CERTIORAKI  to  the  Quarter  Sessions  of  Lehigh  county,  to  remove 
the  proceedings  in  the  matter  of  vacating  a  road  in  the  borough  of 
Allentown,  beginning  at  Jordan  Bridge  and  ending  at  the  eastern 
extremity  of  Andrew  street. 

The  petition  to  the  court  below  was  as  follows  : 

u  To  the  honorable  the  judges  of  the  Court  of  Quarter  Sessions 
of  the  peace  of  Lehigh  county  : 

"  The  petition  of  the  subscribers,  citizens  of  the  borough  of 
Northampton  and  its  vicinity,  represents,  that  a  road  has  been 
heretofore  laid  out  in  the  town  of  Northampton,  beginning  at  a 
post  near  the  bridge  over  Jordan  creek,  in  the  public  road  leading 
to  Hamilton  street,  in  the  town  (now  borough)  of  Northampton  ; 
thence  extending  north  thirty-one  degrees  west  forty-four  perches  to 
a  post ;  thence  south  seventy-one  degrees  west  two  perches  to  the 
eastern  extremity  of  Andrew  street;  thence  along  the  same  street 
the  same  course  one  hundred  and  seven  perches  into  Allen  street — 
a  part  of  which  road,  to  wit,  beginning  at  a  post  near  the  bridge 
over  Jordan  creek,  in  the  public  road  leading  to  Hamilton  street, 
thence  extending  north  thirty-one  degrees  west  forty-four  perches 
to  a  post ;  thence  south  seventy-one  degrees  west  two  perches  to  the 
eastern  extremity  of  Andrew  street — your  petitioners  conceive  has 
*44.<n  now  *become  useless,  inconvenient  and  burdensome  to  the 
J  inhabitants  of  said  borough.  Your  petitioners  therefore 
pray  the  court,  that  the  said  part  of  the  said  road  may  be  vacated, 
agreeably  to  the  act  of  assembly  in  such  case  made  and  provided." 

The  order  of  the  court,  as  certified  by  the  clerk,  after  reciting 
the  above  petition  verbatim,  proceeded  as  follows  : 

"  Whereupon  the  court  appoint  Charles  S.  Bush,  Esq.,  Charles 
Ritter,  Jacob  Bast,  George  Yeager,  Frederick  Bieng,  Daniel  Gan- 
gawer,  who,  after  being  respectively  sworn  or  affirmed  to  perform 
the  duties  of  their  appointment  with  impartiality  and  fidelity,  are 
to  view  the  ground  proposed  for  said  road ;  and  if  they,  or  any 
five  of  them,  view  the  said  ground,  and  any  four  of  the  actual 
viewers  agree  that  there  is  occasion  for  such  road,  they  shall  pro- 
ceed to  lay  out  the  same  as  agreeable  to  the  desire  of  the  petitioners 
as  may  be,  having  respect  to  the  best  ground  for  a  road,  and  the 
shortest  distance,  in  such  manner  as  to  do  the  least  injury  to  private 
property ;  and  shall  make  report  thereof — stating  particularly 
whether  they  judge  the  same  necessary  for  a  public  or  private  road  ; 
together  with  a  plot  or  draught  thereof,  and  the  courses  and  distan- 
ces, and  references  to  the  improvements  through  which  it  may  pass — • 
to  the  next  Court  of  Quarter  Sessions  to  be  held  for  the  said  county. 
In  which  report  they  shall  state  that  they  have  been  sworn  or 
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affirmed  according  to  law  ;  and  whenever  practicable  the  viewers 
shall  lay  out  the  said  road  at  an  elevation  not  exceeding  five  degrees, 
except  at  the  crossing  of  ravines  and  streams  where  by  moderate 
filling  and  bridging  the  declination  of  the  road  be  preserved  within 
the  limits." 

The  oath  of  the  viewers  endorsed  on  the  order  of  the  court  was 
as  follows  : 

"  We  the  subscribers  do  swear  that  we  will  perform  the  duties 
enjoined  on  us  by  the  within  order  of  court  with  impartiality  and 
fidelity." 

The  report  of  the  viewers  was  as  follows  : 

"  To  the  judges  within  named.  We  the  subscribers  appointed 
by  the  within  order  of  court  to  view  the  road  therein  mentioned,  do 
report,  that  in  pursuance  of  the  said  order,  having  been  respect- 
ively sworn  according  to  law,  we  have  viewed  the  said  road ;  and 
that  such  part  thereof  as  beginning  at  a  post  near  the  bridge  over 
Jordan  creek  in  the  public  road  leading  to  Hamilton  street,  thence 
extending  north,  thirty-one  degrees,  west  forty-four  perches,  to  a 
post,  thence  south,  seventy-one  degrees,  west  two  perches  to  the 
eastern  extremity  of  Andrew  street,  is  in  our  opinion,  useless,  incon- 
venient and  burdensome,  and  ought  therefore  to  be  vacated.  A 
draught  whereof  is  hereunto  annexed." 

*The  following  exceptions  to  the  report  were  filed  in  the  ^AAA 
Quarter  Sessions. 

1.  That  the  court  had  no  jurisdiction  over  said  road,  which  is 
one  of  the  streets  of  the  town  laid  out  and  dedicated  to  public  use ; 
and  lots  have  been  sold  bounding  on  it. 

2.  That  the  petition  and  order  show  that  it  is  a  road  or  street 
within  the  borough  of  Allentown ;  and  do  not  show  that  it  was  laid 
out  as  a  road  by  the  Court  of  Quarter  Sessions. 

The  Court  of  Quarter  Sessions  after  argument  dismissed  the 
exceptions  and  confirmed  the  report. 

This  certiorari  was  then  taken,  and  the  following  errors  were 
assigned  : 

1st.  The  order  of  court  is  to  lay  out  a  road ;  and  the  viewers 
have  vacated  a  road  for  which  they  had  no  authority  by  the  order 
of  court. 

2d.  Neither  the  petition  nor  return  of  the  viewers  state  the  width, 
situation  and  circumstances  of  said  road. 

3d.  That  the  Court  of  Quarter  Sessions  had  no  jurisdiction  to 
vacate  the  said  street  or  highway  within  the  borough  and  town-plot 
of  the  borough  of  Northampton. 

4th  The  Court  of  Quarter  Sessions  had  no  jurisdiction  to  vacate 
the  said  street  or  highway  leading  to  Jordan  creek — a  stream  of 
water. 

5th.  It  does  not  appear  from  the  petition  nor  any  part  of  the 
proceedings,  that  said  road  was  laid  out  according  to  law. 
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Mr.  Mattery,  for  the  appellants,  contended. 

1.  That  the  Court  of  Quarter  Sessions  had  no  power  to  vacate  a 
street  (which  this  was)  in  an  incorporated  borough.     He  referred  to 
the  act  of  18th  of  March  1811,  incorporating  the  borough  of  Allen- 
town  ;  and  the  18th  and  22d  sections  of  the  act  of  the  13th  of  June 
1836. 

2.  That   the   proceedings  were  defective  and  untenable.     Case 
of  Baltimore  Turnpike,  5  Binn.  431 ;  Case  of  Bryson's  Road,  2 
P.  &  W.  207. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  material  exceptions  to  the  decree  of  the 
Court  of  Quarter  Sessions  in  this  case,  which  are  relied  upon,  are, 
first,  that  the  Court  of  Quarter  Sessions  had  no  jurisdiction  over 
this  road,  so  as  to  be  authorized  to  vacate  it.  Second,  that  the  pro- 
ceedings of  the  viewers  were  erroneous  and  invalid. 

1.  The  power  of  the  Court  of  Quarter  Sessions  to  lay  out  and 
*AAc-t    *vacate  roads  or  streets  in  boroughs,  is  now  regulated  by 

-"  the  act  of  the  13th  of  June  1836,  which  in  the  18th  section, 
gives  to  them  power  to  vacate  the  whole  or  any  part  of  any  private 
or  public  road  which  may  have  been  laid  out  by  authority  of  law, 
whenever  the  same  shall  become  useless,  inconvenient  and  burthen- 
some.  The  22d  section  contains  a  proviso  that  nothing  contained 
in  the  act  should  be  construed  to  give  authority  to  any  of  the  courts 
of  the  Commonwealth,  to  vacate  any  lane,  street  or  highway  within 
any  city,  borough,  town-plot,  or  any  town  or  village  laid  out  by  the 
late  proprietaries,  or  by  any  other  person,  and  dedicated  to  the  pub- 
lic use ;  and  it  is  alleged  that  this  was  a  street  within  the  borough 
of  Allentown  laid  out  by  the  owner  of  the  ground  on  which  the 
town  was  built.  It  is  a  sufficient  answer  to  this  to  say,  that  it 
nowhere  appears  in  the  proceedings  that  this  was  the  case.  On  the 
contrary  it  is  spoken  of  in  the  proceedings  as  a  road  which  had  been 
laid  out  in  the  town  of  Northampton  (formerly  called  Allentown). 
Jf  the  fact  was  as  is  alleged  by  the  complainants,  it  ought  to  have 
been  exhibited  to  the  court  below  by  proof.  That  not  having 
been  done,  this  court  will  presume  that  it  was  within  their  jurisdic- 
tion.1 In  the  case  of  the  Baltimore  Turnpike,  5  Binn.  484,  it  was 
held  that  this  court  will  suppose  the  place  where  the  damage  arising 
from  the  opening  of  a  road  happened,  was  within  the  jurisdiction 
of  the  Court  of  Quarter  Sessions,  unless  it  appears  to  the  contrary 
by  the  record. 

2.  There    is    certainly   a  blunder   in    the    proceedings  below. 
The  petition  prayed  an  order  to  vacate  the  road,  which  the  court 
granted.     The  order  then  recited  the  petition  and  its  prayer,  the 
appointment  of  viewers,  and   their  duty  to  be  sworn  or  affirmed ; 

1  See  6  Whart.  41. 
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and  then  goes  on  to  order  them  to  view  the  ground,  and  if 
they  agreed  there  was  occasion  for  such  road,  to  proceed  to  lay 
it  out.  Annexed  is  the  oath  of  the  viewers  to  perform  the 
duties  enjoined  on  them  by  the  order ;  and  then  they  report,  that 
in  pursuance  of  the  order,  they  had  viewed  the  same  road,  describ- 
ing it,  and  that  it  was  in  their  opinion,  useless,  inconvenient  and 
burdensome,  and  ought  therefore  to  be  vacated.  This  report  the 
court  confirmed.  There  can  be  no  doubt  if  the  objection  to 
the  regularity  of  this  proceeding  had  been  taken  below  and  was 
founded  in  fact,  it  must  have  prevailed.  But  the  question  is, 
whether  the  parties  can  lie  by,  omit  to  object  below  where  the  truth 
of  the  doings  of  the  viewers  could  have  been  ascertained,  and  then 
come  here  and  make  the  objection  for  the  first  time ;  for  though 
two  exceptions  were  filed  below  this  was  not  one  of  them.  We 
think  this  cannot  be  done ;  that  the  parties  have  waived  their 
objection  to  what  may  have  been  a  mere  misprison  of  the  clerk  in 
drawing  up  the  order,  perhaps  in  the  hurry  of  business. 

Decree  affirmed. 

Cited  by  counsel,  5  Barr  207  ;  1  Jones  359  ;  4  Harris  17. 

Cited  by  the  court,  5  W.  &  S.  204  ;  and  followed  8  Barr  25.  ||  In  Road 
in  Silver  Tw'p.,  3  Norris  134  ;  the  Supreme  Court  reversed  where  the  order 
was  to  lay  out,  and  the  viewers  proceeded  to  lay  out  and  vacate.  The  court 
say  the  principal  case  was  ruled  on  the  ground  that  the  point  was  not  made 
below. 

The  Quarter  Sessions  have  no  power  to  vacate  a  street  in  an  incorporated 
borough :  Osage  Street,  9  Norris  114  ;  s.  c.  7  W.  N.  C.  400.  || 
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Kelly  and  Another  against  Eichman  and  Another. 

IN  ERROR. 

An  action  was  brought  by  A.  before  a  justice  of  the  peace  against  the 
defendants,  to  recover  a  balance  alleged  to  be  due  by  them  for  work  done. 
The  justice  gave  judgment  against  the  plaintiff,  on  the  ground  that  B.  was  a 
partner  with  him  in  this  contract,  and  in  the  performance  of  the  work,  and 
ought  to  have  been  joined  as  plaintiff.  A  new  action  was  then  brought  in 
the  names  of  A.  and  B.  to  the  use  of  A.,  against  the  same  defendants.  Held, 
that  B.  was  not  a  competent  witness  for  A.  on  the  trial  of  this  action. 

ERROR  to  the  Common  Pleas  of  Northampton  County. 

In  1836,  George  Kelly  brought  an  action  before  a  justice  of  the 
peace  of  Northampton  county,  against  William  Eichman  and 
Christopher  Midler,  to  recover  a  balance  of  money,  alleged  to  be 
due  by  the  defendants  for  work  done  to  a  certain  building.  The 
plaintiff  offered  one  John  Boyle  as  a  witness  in  support  of  his 
claim,  who  was  objected  to  on  the  part  of  the  defendants,  and 
5  WHARTON — 28 
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rejected  by  the  justice;  who  gave  judgment  against  the  plaintiff, 
on  the  ground  that  the  original  contract  was  entered  into  by  the 
plaintiff  'and  Boyle  as  partners,  and  therefore  that  Boyle  ought  to 
have  been  a  party  to  the  suit. 

A  new  action  was  then  brought  in  the  name  of  George  Kelly 
and  John  Boyle  (to  the  use  of  George  Kelly)  before  the  same 
justice  against  the  same  defendants ;  in  which  the  plaintiffs  obtained 
a  judgment  for  the  sum  of  ninety  dollars  for  work  alleged  to  have 
been  done  and  performed  by  them,  for  the  buildings  belonging  to 
the  defendants. 

An  appeal  was  taken  by  the  defendants  to  the  Common  Pleas, 
where  the  evidence  showed  that  the  contract  was  made  and  the 
work  done  by  Kelly  alone ;  and  the  court  ruled  that  on  this  ground 
the  plaintiffs  were  not  entitled  to  maintain  their  action.  A  writ 
of  error  was  taken,  and  it  was  held  by  this  court  that  the  defend- 
*4471  ants  *were  estopped  by  their  proceedings  before  the  justice 
-"  in  the  first  action  from  denying  that  thB  contract  was  joint.1 
The  judgment  was  therefore  reversed,  and  a  venire  de  novo 
awarded. 

The  record  having  been  remitted  to  the  Common  Pleas,  the 
cause  came  on  for  trial  again  before  Judge  Banks,  on  the  22d  of 
April  1839,  when  John  Boyle  was  called  as  a  witness  on  the  part 
of  the  plaintiffs.  He  was  objected  to  by  the  defendants'  counsel, 
on  the  ground  that  having  been  a  partner  with  Kelly  in  the  con- 
tract, and  being  one  of  the  plaintiffs  on  the  record,  he  was  not  a 
competent  witness. 

The  objection  was  however  overruled  by  the  learned  judge,  and 
the  witness  admitted.  Whereupon  the  plaintiffs  excepted ;  and 
a  verdict  having  been  givea  for  the  defendants,  a  writ  of  error 
was  taken. 

Mr.  Brodhead  and  Mr.  A.  E.  Browne,  for  the  plaintiffs  in  error, 
cited  Baxter  v.  Graham,  5  Watts  418  ;  Vincent  v.  Huff,  4  S.  &  R. 
301 ;  Black  v.  Marvin,  2  P.  &  W.  138. 

Mr.  Hepburn,  contra,  cited  Martin  v.  Stille,  3  Whart.  337 ; 
Hart  v.  Heilner,  3  Rawle  407  ;  Wolverton  v.  Hart,  7  S.  &  R. 
273. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — When  this  case  was  formerly  reviewed,  (3  Whart. 
419),  it  was  ruled  that  the  defendants  were  estopped  from 
averring  that  this  was  a  joint  contract,  in  consequence  of  a  for- 
mer proceeding  and  judgment  before  a  justice  of  the  peace.  A 
suit  had  been  brought  in  the  name  of  Kelly  alone ;  and  on  the 

1  See  Kelly  t>.  Eichman,  3  Whart.  419. 
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defence  that  the  contract  was  made  with-  Kelly  and  Boyle,  the 
justice  gave  judgment  for  the  defendants.  If  the  plaintiff  was 
aggrieved,  his  remedy  was  by  appeal ;  but  instead  of  resorting 
to  this  obvious  course,  he  acquiesced  in  the  correctness  of  the 
decision,  and  resorted  to  the  present  suit.  After  this,  he  is 
estopped  from  alleging  that  the  contract  was  with  Kelly  alone,  for 
it  is  not  competent  for  him  by  proof  aliunde,  and  especially  by 
the  oath  of  one  of  the  parties,  to  show,  contrary  to  the  record 
that  it  was  not  a  joint  contract.  Is  then  Boyle,  who  is  put  on  the 
record  by  Kelly,  competent  without  a  release,  to  prove  the  indebt- 
edness of  the  defendants  ?  We  are  of  the  opinion,  that  he  is  not 
competent  for  that  purpose  ;  for  although  it  has  been  decided  that 
on  a  common  assignment  in  this  state,  there  is  no  warranty  of  the 
solvency  of  the  debtor,  yet  there  is  an  implied  warranty  that  the 
debt  is  due.  A  judgment  for  the  defendants  would  subject  Boyle 
to  a  suit  by  Kelley,  on  the  assignment :  and  consequently  he  has 
such  *an  interest  in  the  suit  as  to  exclude  his  testimony.  r#A,io 
Baxters.  Graham,  3  Watts  419  ;  Fetterman  v.  Plummer's  •- 
Administrators,  9  S.  &  R.  20.  The  plaintiff  must  adopt  the 
alternative,  either  that  the  contract  is  joint,  when  the  witness  is 
incompetent,  or  that  it  is  not  joint — in  which  case  the  suit  cannot 
be  sustained. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  counsel,  1  W.  &  S.  152 ;  5  Id.  401,  435  ;  8  Id.  35 ;  2  Barr  426 ;  2 
Harris  391 

Cited  by  the  court,  post,  *459  ;  1  Harris  111 :  7  Id.  177. 
See  also,  1  Whart.  398. 
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Steffen  against  HartzelL 

IN   ERROR. 

1.  In  an  action  of  account-render,  the  declaration  stated  that  the  plaintiff 
was  possessed  of  an  undivided  third  part  of  a  certain  lime  kiln,  and  that  the 
defendant  had  the  care  and  management  of  the  whole,  &c.,  and  as  bailiff  of 
the  plaintiff  to  render  an  account  to  the  plaintiff  of  his  share,  &c.    It  appeared 
that  the  plaintiff  and  defendant,  together  with  a  third  person,  were  tenants 
in  common  of  the  lime  kiln.     It  was  held,  that  the  third  tenant  in  common 
was  a  competent  witness  for  the  plaintiff,  and  that  his  testimony  was  admis- 
sible to  prove  the  tenancy  in  common,  &c.,  and  the  receipt  of  money  by  the 
defendant. 

2.  A  justice  of  the  peace  has  not  jurisdiction  of  an  action  of  account- 
render. 

3.  An  action  of  account-render  was  brought  by  one  tenant  in  common 
against  another,  and  a  verdict  was  rendered  for  a  sum  less  than  $100.     Held, 
that  the  plaintiff  was  entitled  to  costs. 
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ERROR  to  the  Common  Pleas  of  Northampton  county. 

Jacob  Hartzell  brought  an  action  of  account-render  in  that  court 
against  John  Steffen.  The  declaration  contained  two  counts.  The 
first  count  averred  that,  "  whereas  heretofore,  to  wit.  on  the  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-two,  and  from  thence  for  a  long  space  of  time,  to 
wit,  hitherto,  the  said  Jacob  was  lawfully  possessed  of  one  undivided 
third  part,  the  whole  in  three  parts,  to  be  divided,  of  and  in  a  cer- 
tain lime  kiln,  with  the  appurtenances,  situated  in  the  township  of 
Upper  Saucon,  in  the  county  aforesaid  ;  and  the  said  John,  during 
the  time  aforesaid,  had  the  care  and  management  of  the  whole  of 
the  said  premises,  with  the  appurtenances,  to  receive  and  take  the 
*44QT  rents,  *issues  and  profits  thereof;  and  as  bailiff  of  the  said 
-1  Jacob  of  what  he  received  more  than  his  just  share  and 
proportion  thereof,  to  render  a  reasonable  account  thereof  to  the 
said  Jacob,  and  his  said  share  thereof,  when  he,  the  said  John, 
should  be  thereunto  afterwards  requested,  according  to  the  form  of 
the  statute  in  such  cases  made  and  provided.  And  although  the 
said  John,  during  the  time  aforesaid,  at  the  county  aforesaid, 
received  more  than  his  just  share  and  proportion  of  the  rents, 
issues  and  profits  of  the  said  lime  kiln,  with  the  appurtenances, 
and  the  said  Jacob's  share  thereof,  that  is  to  say,  the  whole  of  the 
rents,  issues  and  profits  of  the  said  lime  kiln,  with  the  appurten- 
ances ;  yet  the  said  John,  although  he  was  afterwards,  to  wit,  on  the 
first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-eight,  at  the  county  aforesaid,  requested  by  the 
said  Jacob  so  to  do,  hath  not  rendered  a  reasonable  account  to  the 
said  Jacob  of  the  said  rents,  issues  and  profits  so  received  as  afore- 
said, or  either  of  them,  or  any  part  thereof,  or  of  the  said  share  of 
the  said  Jacob,  or  any  part  thereof;  but  hath  hitherto  wholly 
neglected,  and  refused  so  to  do,  contrary  to  the  form  of  the 
statute,"  &c. 

The  second  count  averred  that  "  whereas  also,  the  said  John 
heretofore,  to  wit,  on  the  day  and  year  aforesaid,  and  from  thence 
for  a  long  space  of  time,  to  wit,  hitherto,  at  the  county  aforesaid, 
was  bailiff  to  the  said  Jacob  of  one  undivided  third  part  or  share 
of  a  certain  stone  lime  kiln  and  premises,  to  wit,  at  the  county 
aforesaid  ;  and  the  said  John,  during  all  the  time  last  aforesaid,  a-s 
such  bailiff,  took  and  received  the  rents,  issues  and  profits  of  the 
said  last-mentioned  lime  kiln,  with  the  appurtenances,  to  render  a 
reasonable  account  to  the  said  Jacob  when  he  should  be  thereunto 
afterwards  requested.  Yet  the  said  John,  although  he  was  after- 
wards, to  wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty -eight,  at  the  county  aforesaid, 
requested  by  the  said  Jacob  so  to  do,  hath  not.  as  yet,  rendered  a 
reasonable  account  to  the  said  Jacob  of  the  said  last-mentioned  rents, 
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issues  and  profits  so  received  as  aforesaid,  or  either  of  them,  or  any 
part  thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to 
do,  contrary  to  the  form  of  the  statute/'  £c. 

The  defendant  pleaded  ne  unques  bailiff  or  receiver,  and  fully 
accounted  ;  and  on  these  issues  the  cause  came  on  for  trial  before 
Banks,  Prest,  on  the  4th  of  May  1839,  when  the  plaintiff  called 
one  Thomas  Ott  as  a  witness,  who  was  objected  to  on  the  ground 
that  the  plaintiff  had  stated  in  his  opening  that  the  defendant,  the 
plaintiff,  and  Thomas  Ott,  the  witness,  agreed  to  build  a  lime  kiln, 
and  each  to  burn  in  it,  and  that  when  strangers  burnt  in  it,  they 
were  to  pay  a  certain  sum.  The  defendant  also  objected  to  this 
evidence  as  not  admissible  under  the  pleadings.  The  court,  how- 
ever, overruled  the  objections  ;  and  the  defendant  excepted. 

*Thomas  Ott  testified  that  the  lime  kiln  was  built  in  part-   r*Acr\ 
nership  ;  that  Jacob  Hartzell,  John  Steffen  and  he  built  it,   ^ 
and  repaired  it  altogether,  &c. 

The  jury  returned  a  verdict  for  the  plaintiff  for  five  dollars  and 
six  cents.  A  motion  was  then  made  for  a  rule  to  show  cause  why 
judgment  should  not  be  entered  without  costs  ;  which  after  argu- 
ment was  discharged  ;  and  judgment  was  entered  upon  the  verdict. 

This  writ  of  error  was  then  taken  ;  and  the  following  exceptions 
filed: 

1.  The  court  erred  in  admitting  Thomas  Ott  as  a  witness. 

2.  The  court  erred  in  admitting  the  testimony  of  Thomas  Ott. 

3.  The  court  erred  in  discharging  the  rule  to  show  cause  why 
the  judgment  should  not  be  entered  without  costs;  the  court  should 
have  made  the  rule  absolute. 

Mr.  A.  E.  Brown  and  Mr.  Davis,  for  the  plaintiff  in  error, 
argued, 

1.  That  Ott  was  not  a  competent  witness  :  they  cited  Black  v. 
Marvin,  2  Black  Rep.  138. 

2.  That  the  evidence  offered  varied  from  the  declaration  which 
stated  Steffen  to  be  the  bailiff  of  Hartzell  alone  instead  of  the  part- 
nership, which  the  testimony  went  to  prove.     Jordan  v.  Wilkins,  2 
Wash.  C.  C.  Rep.  482. 

3.  That  the  recovery  being  for  a  sum  under  $100,  the  plaintiff 
had  no  right  to  costs.     Masier  v.  Trumpbour,  5  Wend.  274 ;  Bru- 
backer  v.  Robinson,  3  P.  &  W.  295 ;  McFadden  v.  Irwin,  2  Whart. 
41  ;  Galbreath  v.  Moore,  2  Watts  86 ;  Camp  v.  Walker,  5  Id.  482 ; 
Willes  208. 

Mr.  Gibons,  contra. 

1.  This  action  is  brought  under  the  statute  of  4  &  5  Ann.,  c.  16, 
§  27,  by  one  tenant  in  common  against  another  ;  and  it  is  settled 
that  one  tenant  in  common  may  be  a  witness  for  another.  Bennett 
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v.  Hethington,  16  S.  &  R.  193.  The  statute  of  4  and  5  Ann.  is 
in  force  here.  Irwin  v.  Hanlon,  10  S.  &  R.  220.  The  variance 
was  immaterial.  One  tenant  in  common  can  be  charged  only  for 
what  he  has  received  beyond  his  share. 

2.  A  justice  of  the  peace  has  no  jurisdiction  of  an  action  of  ac- 
count-render. Wright  v.  Guy,  10  S.  &  R.  227.  The  plaintiff  was 
not  bound  to  bring  assumpsit,  merely  because  a  justice  of  the  peace 
has  jurisdiction  of  that  form  of  action. 


The  opinion  of  the  court  was  delivered  by 
HUSTON,  J. — Joseph    Hartzell  brought  an  action  of  account- 
render  against  Steffen.     This  was  not  account-render  at  common 

*4511  ^aw'  *^ut  un(^er  ^6  statute  °f  4  and  5  Ann.,  c.  16,  §  27, 
J  which  has  been  reported  as  adopted  here,  and  is  found  in 
Roberts's  Statutes,  and  recognised  in  Irwin  v.  Hanlon,  10  S.  &  R. 
220. 

The  narr.  expressly  states  the  parties  to  have  been  tenants  in 
common  of  a  lime  kiln  under  the  care  and  management  of  Steffen, 
and  demands  an  account  of  what  he  received  more  than  his  own 
share.  The  defendant  stated  himself  to  be  entitled  to  one-third. 

By  an  act  of  assembly  of  the  state,  the  jury  sworn  on  the  first 
issue  must  or  may  state  an  account,  and  decide  the  whole  case.1 

The  errors  assigned  were  that 

1.  The  court  erred  in  admitting  Thomas  Ott  (who  had  been 
one  of  the  tenants  in  common,  while  the  kiln  existed),  as  a  witness. 

2.  The  court  erred  in  admitting  his  testimony. 

3.  In  discharging  the  rule  to  show  cause  why  judgment  should 
not  be  entered  without  costs :  the  verdict  having  been  for  a  sum 
under  $100,  viz.  for  $5.06.  ' 

As  to  the  first  two  errors.  The  general,  if  not  the  universal 
rule,  is,  that  a  person  not  a  party  on  record,  nor  interested  in  the 
matter  trying,  and  for  or  against  whom  the  verdict  and  judgment 
cannot  be  evidence,  is  a  witness. 

It  appeared  in  evidence  that  the  kiln  was  on  Steffen's  land,  but 
that  what  is  called  the  eye  of  the  kiln  was  burnt  or  broken  out,  so 
that  until  rebuilt,  the  kiln  cannot  be  used  ;  in  other  words,  the 
tenancy  in  common  is  at  an  end.  This  case  was  argued  as  if  it 
had  been  a  partnership  in  trade ;  but  in  such  case  after  a  dissolu- 
tion of  the  partnership,  if  there  be  an  agreement  that  each  of  the 
partners  shall  receive  certain  debts,  either  partner  is  a  witness  in 
an  action  by  the  other  partners  against  a  debtor  of  the  firm,  whose 
debt  has  been  allotted  to  such  other  partner  or  partners.  Gow 
155  ;  Austin  v.  Welsh,  2  Mass.  401 ;  Peake's  N.  P.  21. 

1 1|  By  act  13  Oct.  1840,  sect.  18,  P.  L.  7,  after  a  liability  to  account  ia 
found  or  admitted  in  pleadings  in  account-render,  the  court  can  appoint  audi- 
tors or  impanel  a  jury  to  settle  the  account.  || 
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But  account-render  under  the  statute  is  in  some  essential  partic- 
ularsv  different  from  account-render  at  common  law,  between  parties 
in  trade  or  against  a  bailiff.  A  bailiff  may  be  liable  not  only  for 
what  he  actually  received,  but  for  what  he  might  have  and  ought  to 
have  received ;  a  tenant  in  common  is  answerable  only  for  what  he  hag 
actually  received  beyond  his  own  share ;  and  this  according  to  one 
case  (1  Ashmead  136),  after  deducting  a  just  proportion  of  such 
expenses  as  were  necessarily  disbursed  for  the  common  estate.  This 
action  only  settles  the  account  between  the  parties  to  this  suit. 

It  further  appeared  that  Ott  and  Steffen  had  once  had  a  suit 
which  had  been  settled  by  them.  As  to  the  allegation  that  Hartzell 
may  yet  sue  Ott,  it  can't  be  pretended  that  the  verdict  and  judg- 
ment in  this  case  can  be  used  by  either  party  in  such  suit.  Thomas 
Ott  then  comes  within  the  rule,  and  was  a  competent  witness ;  and 
under  an  act  of  assembly  giving  the  jury  power  to  decide  the  whole 
case,  without  auditors,  as  they  did  in  this  case,  his  testimony  was 
pertinent  to  the  matter  trying. 

*This  court  has  decided,  10  S.  &  R.  227,  that  a  justice  r*A-., 
of  the  peace  has  not  jurisdiction  in  account-render:  which  L 
answers  the  3d  error  assigned.  The  cases  cited  to  prove  that  where 
the  partnership  began  and  ended  with  a  single  transaction,  assump- 
sit  will  lie,  have  no  application,  because  the  case  before  us  began  in 
1832  or  3,  and  ended  about  1837,  and  consisted  of  many  transactions 
during  that  time ;  and  because  those  cases  relate  to  partnerships, 
and  this  is  a  case  of  account  between  tenants  in  common,  which  as 
was  said  before,  is  in  many  respects  different  from  the  former. 

Judgment  affirmed. 

Cited  by  counsel,  1  Barr  51 ;  ||  12  Smith  270 ;  18  Id.  137.|| 
Cited  by  the  court,  9  Casey  494. 
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Stecker  against  Shimer. 


A.,  one  of  the  children  of  an  intestate,  took  the  real  estate  at  a  valuation, 
and  entered  into  a  recognisance  in  the  Orphans'  Court  with  condition  to  pay 
to  the  widow  and  other  heirs  of  the  deceased,  their  several  shares  and  pur- 
parts  of  the  valuations.  A.  afterwards  conveyed  the  land  to  B.,  subject  to 
the  payment  unto  the  other  children  of  the  intestate  of  their  respective  shares, 
and  the  widow's  yearly  interest  during  her  lifetime.  B.  conveyed  the  land 
to  the  defendant,  subject  to  the  payment  of  their  shares  to  the  children  of  the 
intestate,  and  of  the  interest  to  the  widow,  &c.  A.  assigned  to  C.  all  his 
interest  in  that  part  of  the  valuation  money  the  interest  of  which  was  paya- 
ble to  the  widow  ;  after  which  the  widow  died.  In  an  action  by  A  to  the 
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use  of  C.  to  recover  from  the  defendant  this  part  of  the  valuation  money,  it 
was  held,  (1st).  That  A.  was  not  a  competent  witness  to  support  the  claim. 
(2d).  That  by  the  acceptance  of  the  land  at  the  valuation,  A.'s  share  of  the 
valuation  was  extinguished  ;  and  that  parol  evidence  of  an  agreement  between 
A.  and  B.  that  the  amount  of  the  claim  should  remain  a  lien  on  the  land, 
was  not  admissible  ;  there  being  no  allegation  of  any  mistake  by  the  scriv- 
ener in  drawing  the  deed. 

ON  the  return  of  a  writ  of  error  to  the  Court  of  Common  Pleas 
of  Northampton  county,  it  appears  that  John  Stecker  brought 
an  action  on  the  case  in  that  court  to  the  use  of  Robert  Levers, 
J°seph  *Levers  ar>d  Lewis  Micke,  administrators,  &c.,  of 
George  Levers,  deceased,  against  Edward  Shimer. 

The  circumstances  of  the  case  were  as  follows : 

Matthias  Stecker  died  intestate,  seised  of  real  estate,  leaving  a 
widow  and  five  children.  His  real  estate  was  appraised  and  divided 
into  two  purparts.  No.  1,  was  valued  at  six  thousand  one  hundred 
and  thirty-six  dollars,  subject  to  its  proportion  of  the  costs,  viz., 
twenty-eight  dollars  and  fifty-three  cents,  leaving  the  sum  of  six 
thousand  and  seventeen  dollars  forty-seven  cents  to  be  paid  to  the 
widow  and  children.  This  purpart  was  accepted  by  John  Stecker, 
one  of  the  sons  of  Matthias  Stecker,  on  the  24th  of  November  1820. 
Two  thousand  and  thirty-five  dollars  eighty-two  cents,  the  one-third 
of  the  valuation  money,  was  to  remain  charged  upon  the  said  pur- 
part  until  the  death  of  the  widow,  of  which  she  was  to  receive  the 
interest  during  her  life ;  and  at  her  death  the  said  sum  was  to  be 
distributed  to  and  among  the  heirs  of  Matthias  Stecker.  John 
Stecker  gave  a  bond  to  each  of  his  brothers  and  sisters,  for  their 
proportion  of  the  valuation  money  presently  due,  and  also  for  their 
several  proportions  of  the  said  two  thousand  and  thirty-five  dollars 
eighty-two  cents,  so  charged  on  the  said  purpart,  and  payable  on 
the  death  of  the  widow.  He  likewise  gave  a  bond  to  the  widow 
securing  the  payment  to  her  of  the  interest  on  the  one-third  of  the 
appraised  value,  annually  during  her  life ;  and  also  entered  into  a 
recognisance  in  the  Orphans'  Court,  binding  himself  to  pay  unto 
the  widow  her  annual  interest,  and  to  the  other  children  their 
several  shares  and  purparts  of  the  valuation  money. 

Purpart  No.  2  of  the  estate  was  valued  at  two  thousand  one 
hundred  and  eighty-seven  dollars,  subject  to  its  proportion  of  the 
costs,  viz.,  twenty-eight  dollars  fifty-three  cents ;  thus  leaving 
for  distribution  two  thousand  one  hundred  and  fifty-eight  dollars 
forty-seven  cents.  Of  this  sum  one  thousand  four  hundred  and 
thirty-eight  dollars  ninety-eight  cents  were  presently  due  for  distri- 
bution ;  and  seven  hundred  and  nineteen  dollars  forty-nine  cents 
were  to  remain  charged  on  the  purpart  until  the  widow's  death. 
John  Geiger,  married  to  one  of  the  daughters  of  Matthias  Stecker, 
accepted  purpart  No.  2,  and  likewise  gave  a  bond  and  entered  into 
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a  recognisance  securing  to  the  widow  her  annual  interest,  and  to 
the  other  heirs  their  several  shares  of  the  sum  thus  charged.  The 
widow  of  Matthias  Stecker  died  on  the  12th  of  September  1835. 

On  the  2d  of  April  1821,  John  Stecker  conveyed  the  land 
described  as  purpart  No.  1,  to  Jacob  Shimer,  who  on  the  26th  of 
November  1823,  conveyed  the  same  to  Edward  Shimer  the  defendant. 

This  action  was  brought  to  recover  the  one-fifth  of  two  thousand 
and  thirty-five  dollars  eighty-two  cents,  viz.,  four  hundred  and  seven 
*dollars  sixteen  cents  ;  and  also  the  one-fifth  of  seven  hun-  p# . ,., 
dred  and  nineteen  dollars  forty-nine  cents,  viz.,  one  hundred  *- 
and  forty-three  dollars  eighty-nine  cents,  with  interest  on  each  sum 
from  the  12th  of  September  1835. 

The  defendant  pleaded  non  assumpsit,  actio  non  accrevit  infra 
sex  annos  and  a  tender ;  and  the  cause  came  on  for  trial  before 
Banks  (President),  on  the  1st  of  December  1837,  when  the  plaintiff 
gave  in  evidence  the  deed  to  Jacob  Shimer,  and  the  deed  from 
Jacob  Shimer  to  Edward  Shimer ;  and  then  offered  John  Stecker 
as  a  witness  to  prove  the  contents  of  an  agreement,  alleged  to  have 
been  lost,  between  him  and  Jacob  Shimer  in  respect  to  a  certain 
reservation  in  the  deed  from  Jacob  Shimer  to  the  defendant,  which 
is  as  follows  :  "  under  and  subject  to  the  payment  unto  the  other 
children  and  representatives  of  Matthias  Stecker,  deceased,  their 
equal  and  proportional  parts  of  and  in  the  valuation  aforesaid,  and 
the  widow's  yearly  interest  during  her  lifetime;"  for  the  purpose 
of  showing,  1st.  The  terms  under  which  Shimer  purchased  ;  and 
2d.  To  show  a  mistake  in  the  scrivener  in  drawing  the  deed  from 
him  to  Jacob  Shimer. 

To  the  admission  of  which  evidence  the  defendant's  counsel 
objected.  1st.  Because  he  was  interested.  2d.  Because  he  was 
called  to  contradict  the  deed  and  support  the  claim  which  he  sold. 
And  the  court  sustained  the  objection  ;  to  which  the  counsel  for  the 
plaintiffs  excepted. 

A  great  deal  of  evidence  was  given  on  the  subject  of  the  alleged 
agreement  of  Jacob  Shimer  to  pay  the  proportion  of  John  Stecker 
of  this  valuation  money.  The  substance  of  this  testimony  appears 
in  the  charge  of  the.  learned  judge  ;  who  after  stating  the  facts 
above  mentioned,  proceeded  as  follows  : 

"  On  the  acceptance  by  John  Stecker  of  purpart  No.  1,  his  one- 
fifth  of  its  appraised  value  was  paid.  This  applies  to  his  share,  as 
well  as  of  the  sum  which  was  charged  on  the  land  until  the  death 
of  the  widow,  as  of  that  which  was  to  be  paid  presently.  He 
owned  the  land.  He  was  not  debtor  to  himself,  nor  was  the  land 
debtor  to  him,  who  was  its  owner.  He  had  given  an  obligation  to 
pay  the  interest  to  the  widow  during  her  life,  and  also  their  shares 
to  his  brothers  and  sisters.  To  secure  these  payments,  the  money 
was  a  charge  upon  the  land.  But  there  was  by  the  Orphans'  Court 
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proceedings,  no  charge  or  lien  on  the  land  in  his  favor  for  his  own 
share.  This  was,  by  the  operation  of  law  paid.  The  lien  as  tc 
this  part  was  extinguished.  He  could  not  be  owner  of  the  land 
and  debtor  to  himself.  How  could  such  a  claim  be  enforced  ?  The 
party  plaintiff  would  be  John  Stecker.  The  party  defendant 
would  be  the  same  John  Stecker,  and  the  land,  out  of  which  the 
*money  was  to  be  made,  would  be  the  property  of  the  same 
John  Stecker.  This  would  be  absurd,  and  therefore,  the 
share  he  would  have  been  entitled  to  was  paid,  the  instant  he 
accepted.  The  article  for  the  sale  of  the  land  by  John  Stecker  to 
Jacob  Shimer  cannot  be  found.  What  has  been  done  with  it  has 
not  been  shown.  Whether  it  was  destroyed  by  the  parties,  or  by 
the  person  With  whom  it  had  been  left  when  the  deed  was  delivered, 
we  do  not  know.  I  will  call  your  attention  presently,  more  par- 
ticularly to  the  proof,  which  has  been  adduced  in  regard  to  the 
article  and  its  contents.  The  deed  from  John  Stecker  to  Jacob 
Shimer,  recites  minutely  the  proceedings  in  the  Orphans'  Court 
and  John's  acceptance.  It  states  clearly  that  Shimer  should  take 
and  hold  the  land  subject  to  the  payment  of  their  parts  to  the  other 
children  and  the  widow.  By  this  deed  John  granted  all  said  tract 
of  land,  and  all  his  estate,  right,  title,  interest,  property,  claim 
whatsoever  in  law,  equity  or  otherwise,  in  or  to  it.  He  also  gave 
a  warranty  against  all  persons  whomsoever  lawfully  claiming  the 
same.  This  deed  on  its  face  vested  the  fee  in  the  land  in  Shimer, 
discharged  from  any  lien  which  John  might  have  had  on  it.  If 
there  was  no  other  evidence  in  the  cause  than  this  deed,  it  would  be 
conclusive  against  the  present  disputed  claim.  The  terms  of  the 
deed  are  clear  and  explicit.  The  claims  to  which  the  grantee  was 
to  hold  subject,  are  positively,  definitely  and  distinctly  stated  This 
would  determine  and  conclude  the  rights  of  the  parties,  if  it  was 
as  I  have  stated,  the  only  evidence.  It  is  then  necessary  to  view 
all  the  evidence  in  the  cause,  and  from  this  our  conclusion  must  be 
formed.  Where  a  contract  for  the  sale  of  land  is  originated  by 
articles  of  agreement,  to  be  perfected  by  deed,  the  deed,  when 
executed  and  delivered,  is  the  consummation  of  the  contract.  The 
deed  being  the  ultimate  act  of  the  parties,  in  ordinary  cases, 
controls  all  prior  covenants.  Still,  it  may  be  otherwise  in  point  of 
fact,  and  for  the  best  and  most  beneficial  purposes.  Here,  other 
things  were  to  be  done  by  the  vendee,  such  as  to  pay  the  interest 
of  the  sum  charged  upon  the  land,  annually,  to  the  widow  during 
her  life,  and  the  principal  to  the  other  heirs  after  her  death. 
To  secure  the  performance  of  these  stipulated  duties,  the  article 
might  have  been  preserved  by  the  parties,  to  perform  these  func- 
tions, after  the  execution  of  the  deed.  So  it  might  be  as  to  any 
other  covenant  contained  in  the  article,  to  be  performed  subse- 
quently to  the  execution  of  the  deed.  The  parties  might  have 
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agreed  to  say  that  John's  portion  of  the  sum  charged,  was  to  be 
paid  to  him  after  the  widow's  death,  and  that  the  article  was  to 
exist  to  enforce  the  performance  of  this  agreement  after  the  deed 
was  executed.     Was  it  so  agreed  by  the  parties,  and  have  you 
proof  sufficient  to  satisfy  you  that  this  was  their  agreement  ?   When 
the  defendant  bought,  this  deed  of  John  Stecker's  was  on  record. 
It  was  the  title  of  his  vendor,  and  in  the  absence  of  proof  to  the 
contrary,   it    would  be  presumed  that  he  bought  on  the  faith  of 
"this  title,  as  exhibited  in  the  deed.     The  defendant's  deed   r*Az.a 
recites  the  proceedings  in  the  Orphans'  Court,  the  valua-    L 
tion  and  acceptance  of  John,  his  deed  to  Jacob  Shimer  conveying 
the  land,  subject  to  the  payment  of  their  parts  to  the  other  chil- 
dren and  the  widow.     Then  it  proceeds  to  provide,  that  the  defend- 
ant should  take  and  hold  the  land  subject  to  the  payment  of  their 
shares  to  the  children  and  widow  of  the  valuation  aforesaid.     This 
last  clause  is  relied  on  as  sufficient  to  charge  the  present  litigated 
claim,  on  the  lands  in  the  hands  of  the  defendant.     If  we  had  no 
evidence  but  the  proceedings  in  the  Orphans'  Court,  John  Stecker's 
deed  to  Jacob  Shimer,  and  Jacob  Shimer's  deed  to  tlie  defendant, 
the  court  would  charge  you,  that  it  was  not  sufficient  for  any  such 
purpose ;  that  the  true  construction  would  be,  that  the  defendant 
took  subject  to  the  payment  of  their  shares  to  those  who  appeared 
by  the  proceedings  and  recitals   to  be  entitled  to  a  share  in  the 
moneys  thus  charged  on  the  lands.     That  the  title  papers  and 
records,  showing  that  this  land  was  held  subject  to  the  payment  of 
money  to  certain  children,  that  it  was  their  shares  only  that  the 
defendant  took  and  held  subject  to.     But  as  there  is  parol  evi- 
dence on  this  point,  we  submit  this  deed  to  you  with  the  parol 
evidence ;  and  from  all  this  evidence  you  will  say,  what  the  agree- 
ment of  the  parties  was  as  to  this  money.     The  article  of  agree- 
ment is  not  to  be  found.     Jacob  Shimer,  a  party  to  it,  says  he 
never  saw  it  since  it  was  executed.     He  says  he  does  not  recollect 
of  seeing  it  when  the  deed  was  executed.     One  of  the  subscribing 
witnesses  to  the  deed  says,  he  does  not  recollect  that  it  was  present, 
or  that  he  saw  it  when  he  witnessed  the  deed.     The  most  satisfac- 
tory evidence  we  have  of  its  contents,  is  found  in  the  testimony  of 
Col.  Levers.     He  states  that  he  was  a  subscribing  witness  to  it. 
He  heard  it  read — that  he  did  not  read  it — that  Jacob  Shimer  was 
to  pay  what  John  had  taken  the  purpart  at,  and  a  bonus  of  five 
hundred  or  five  hundred  and  fifty  dollars.     That  this  dower  was 
to  be  paid  at  the  widow's  death  :  that  John's  part  of  the  dower 
was  to  be  paid  to  John.     That  he  did  not  recollect  the  manner  in 
which  the  money  was  to  be  paid  ;  that  he  did  not  know  that  there 
was  any  thing  said  in  the  article  as  to  how  John's  part  of  the  dower 
was  to  be  secured.     There  is  other  evidence  as  to  what  was  said  by 
the  defendant.     You  will  consider  it  all,  together  with  the  defend- 
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ant's  deed,  and  say  what  was  the  agreement  of  the  parties  as  to  this 
money.  This  is  left  as  a  fact  for  your  decision.  Levers  does  not 
undertake  to  tell  the  contents  of  the  article  as  to  how,  or  when  the 
money  was  to  be  paid ;  nor  does  he  recollect  the  whole  contents 
of  the  paper,  nor  how  this  money  was  secured  or  to  be  secured. 
When  a  paper  is  lost,  this  is  the  only  proof  that  can  in  most  cases 
be  had.  When  there  is  no  copy,  the  recollection  of  those  who  knew 
its  contents,  must  from  necessity,  be  resorted  to.  The  paper  is 
always  the  best  evidence.  It  is  certain,  permanent  and  unchange- 
*4571  a^^e<  Par°l  evidence  *is  less  certain.  Men  may  misunder- 
•"  stand  and  may  forget.  Although  it  is  not  as  certain  and  satis- 
factory as  the  article  would  be,  still  it  is  evidence,  and  you  will 
give  it  all  the  weight  you  think  it  entitled  to.  If  the  article  did 
charge  this  money  upon  the  land,  you  must  be  satisfied  that  the 
defendant  either  knew  it,  or  agreed  that  it  should  be  so ;  for  in 
either  case  the  plaintiffs  would  be  entitled  to  recover  ;  but  unless 
you  believe  that  he  either  knew  it  or  agreed  that  it  should  be  so, 
your  verdict  should  be  for  the  defendant  as  to  this  part  of  the 
claim.  As  to  his  having  knowledge  of  this,  or  his  agreement  to  it, 
you  will  decide  from  all  the  evidence  written  and  parol.  You 
must  be  satisfied  that  this  sum  was  charged  upon  the  land  by  the 
agreement  of  the  parties,  or  the  plaintiff  must  fail.  The  Orphans' 
Court  proceedings  do  not  make  it  a  lien.  They  show  it  was  paid, 
and  that  it  was  not  a  lien.  The  deed  of  John  Stecker  to  Jacob 
Shimer  does  not  make  it  a  lien.  It  passes  the  title  to  it  entirely 
discharged  from  it.  The  deed  passes  the  land  on  its  face  free, 
clear  and  unincumbered  from,  or  by  reason  of,  any  claim  on  the 
part  of  John.  Was  this  sum  made  a  charge  upon  the  land  by 
the  articles  of  agreement  ?  Did  the  defendant  know  that  it  was  so 
charged,  or  did  he  agree  that  it  should  be  so  charged  ?  If  it  was 
charged  on  the  land  by  the  article  and  the  defendant  knew  it,  or  if 
he  agreed  that  it  should  be  so  charged,  the  plaintiff  could  recover 
it,  otherwise  he  could  not.  You  will  then  take  the  defendant's 
deed,  and  all  the  parol  proof  on  this  point,  and  decide  as  you  think 
right." 

The  plaintiff's  counsel  excepted  to  this  charge  ;  and  a  verdict 
having  been  given  for  the  defendant,  a  writ  of  error  was  taken  and 
the  following  errors  assigned  : 

1.  The  court  erred  in  rejecting  the  evidence  of  John  Stecker  on 
the  plaintiff's  first  proposition. 

2.  They  likewise  erred  in  overruling  the  same  evidence  when 
offered  in  connection  with  the  reservation  in  defendant's  deed. 

3.  Also  in  that  part  of  their  charge  to  the  jury  which  relates  to 
the  non-production  of  the  agreement,  wherein  they  say,   "  whether 
it  was  destroyed  by  the  parties  or  by  the  person  with  whom  it  had 
been  left  when  the  deed  was  delivered  we  do  not  know ;"  thus  strongly 
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intimating  to  the  jury  that  it  was  destroyed  by  the  one  or  the  other, 
but  of  which  there  was  no  evidence  whatever. 

4.  In  charging  the  jury,  "  that  the  deed  from  John  Stecker  to 
Jacob  Shimer  states  clearly  that  Shimer  should  take  and  hold  the 
land  subject  to  the  payment  of  their  parts  to  the  other  children 
and  widow." 

5.  In  charging  the  jury,  "that  the  true  construction  of  the  pro- 
ceedings in   the  Orphans'   Court,  John   Stecker's  deed  to  Jacob 
Shimer,  *and  of  Jacob  Shimer's  deed  to  the  defendant  would   r*,ico 
be,  that  the  defendant  took  subject  to  the  payment  of  the   ^ 
shares  of  those  children  only,  whose  shares  were  charged  upon  the 
land,"  to  the  exclusion  of  John  Stecker. 

6.  In  charging  the  jury,  "  if  the  article  did  charge   this  money 
upon  the  land  you  must  be  satisfied  that  the  defendant  either  knew 
it,  or  agreed  that  it  should  be  so." 

7.  And  in  charging  the  jury,  "that  they  must  be  satisfied  that 
this  sum  was  charged  upon  the  land  by  the  agreement  of  the  parties, 
or  the  plaintiffs  must  fail.     That  the  Orphans'  Court  proceedings  do 
not  make  a  lien.     They  show  it  was  paid,  and  that  it  was  not  a  lien." 

8.  That  the  whole  tenor  of  the  charge  was  unwarranted  by  the 
evidence  in  the  cause,  and  tended  to  mislead  the  jury  in  regard  to 
the  law  and  the  facts  in  the  case. 

Mr.  Ihrie,  for  the  plaintiff  in  error,  contended,  that  the  testimony 
of  John  Stecker  ought  to  have  been  admitted ;  upon  which  point 
he  cited  Hayes  v.  Greer,  4  Binn.  83 ;  Fernsler  v.  Carlin,  8  S.  &  R. 
132;  Lewis  v.  Manley,  2  Yeates  200;  Fetterman  v.  Plummer,  9 
S.  &  R.  20 ;  Davis  v.  Barr,  9  Id.  137 ;  Cozens  v.  Stevenson,  5  Id. 
421 ;  Dinkle  v.  Marshall,  5  Binn.  587 ;  Christ  v.  Deffenback,  1  S. 
&  R.  464;  Brown  v.  Morehead,  8  Id.  569;  Hultz  v.  Wright, 
16  Id.  345;  Flagler  v.  Pleiss,  3  Rawle  345;  Gower  v.  Sterner,  2 
Whart.  75 ;  Neil  v.  Thompson,  4  Watts  405 ;  Pidcock  v.  Bye,  3 
Rawle  183 :  Crotzer  v.  Russell,  9  S.  &  R.  80 ;  Seitsinger  v.  Wea- 
ver, 1  Rawle  377 ;  Reed  v.  Dickey,  2  Watts  459.  The  exceptions 
to  the  charge  were  not  pressed. 

Mr.  Brodhead,  and  Mr.  Hepburn,  for  the  defendant  in  error, 
cited  4  Cruise's  Digest  270 ;  Penrose  v.  Griffith,  4  Binn.  235 ; 
Hopkins  v.  Conrad,  2  Rawle  316  ;  Baxter  v.  Graham,  5  Watts  418  ; 
Packer  v.  Gonzalus,  1  S.  &  R,  526 ;  Hamilton  v.  Neel,  7  Watts 
520  ;  Sweitzer  v.  Meese,  6  Binn.  500  ;  Long  v.  Long,  1  Watts  270 ; 
Price  ».  Junken,  4  Id.  87  ;  Peebles  v.  Reading,  8  S.  &  R.  496;  Will- 
ing v.  Peters,  12  Id.  181 ;  Reigle  v.  Seiger,  2  P.  &  W.  340  ;  Edwards 
v.  Hoopes,  2  Whart.  425. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  rule  that  a  person  cannot  be  a  witness  to  mval- 
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idate  an  instrument  to  which  he  is  a  party,  is  confined  to  paper 
strictly  negotiable,  and  which  has  been  actually  negotiated.  Al- 
though then,  there  is  nothing  in  that  exception,  yet  the  witness  was 
properly  excluded,  on  the  objection  of  interest,  for  if  the  assignee 
*45tn  fo^8  to  *recover  from  the  defendant,  because  nothing  was 
-"  due  at  the  time  of  the  assignment,  the  witness  is  liable  to 
refund  the  amount  paid  on  the  implied  warranty.  Gest  v.  Espy,  2 
Watts  265 ;  Crotzer  v.  Russell,  9  S.  &  R.  80 ;  Baxter  v.  Graham, 
5  Watts  418.  And  Kelly,  use  of  Eichman,  v.  Midler,  decided  at 
this  term.1  But  the  objection  is  equally  strong  to  the  subject-matter 
of  the  testimony.  On  the  face  of  the  proceedings  in  the  Orphans' 
Court  it  is  very  clear,  that  John  Stecker  had  no  lien  on  his  own  land 
for  any  portion  of  the  money  payable  after  the  death  of  the  widow. 
As  by  the  acceptance  of  the  purpart  and  the  decree  of  the  court, 
he  became  the  absolute  owner  in  fee  simple  of  the  premises,  the  lien 
so  far  as  it  affects  his  share  of  the  valuation-money  was  extinguished. 
In  other  words  he  cannot  occupy  the  position  of  both  creditor  and 
debtor.2  And  this  would  seem  to  have  been  the  understanding  of 
the  original  party  to  the  contract;  for  in  the  first  deed,  Stecker 
to  Jacob  Shimer,  the  reservation  is  made  subject  to  the  payment 
to  the  other  children  and  representatives  of  the  deceased  intes- 
tate ;  plainly  excluding  himself  from  any  benefit  to  be  derived 
from  any  portion  of  the  valuation-money  which  is  made  a  lien 
on  the  premises.  In  the  second  deed,  Jacob  Shimer  to  Edward 
Shimer,  the  phraseology  is  somewhat  varied  by  the  omission  of 
the  word  other,  but  this  will  not  alter  the  construction.  If  the 
case  depended  on  that  deed,  in  connection  with  the  previous  pro- 
ceedings in  the  Orphams'  Court,  it  would  not  amount  to  a  covenant 
to  pay  him  the  proportion  of  the  widow's  share,  which  had  been  extin- 
guished by  the  confirmation  and  decree  of  the  court.  It  would  be 
a  covenant  to  pay  the  portion  of  those  children  only,  whose  shares 
were  charged  on  the  land,  to  the  exclusion  of  the  grantor  in  the 
deed.  In  plain  opposition  to  the  legal  effect  of  the  deeds,  the 
plaintiff  offers  to  prove  the  contents  of  the  agreement,  which  is 
lost,  between  the  witness  and  his  vendee,  in  connection  with  the 
reservation  in  the  deed  to  the  defendant.  From  what  has  been 
already  said,  it  results,  that  the  testimony  derives  no  aid  from 
the  last  deed.  It  is  also  manifest,  that  proof  of  the  contents  of  the 
agreement,  can  make  the  case  no  stronger  than  it  would  be  on 
the  production  of  the  article  itself.  The  defendant  did  not  offer  to 
prove  specifically  a  mistake  by  the  scrivener  in  drawing  the  deed ; 
but  the  evidence  is  adduced,  as  is  distinctly  said,  to  prove  the  con- 
tents of  the  article ;  from  which  the  inference  is  drawn,  that 
because  they  differed  in  some  of  their  essential  terms,  therefore  the 

1  Ante,  page  446.  *  See  2  Whart.  425. 
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scrivener  had  mistaken  the  instructions  of  the  parties.  From  the 
premises,  however,  no  such  inference  can  be  legally  drawn :  for 
although  you  may  show  a  mistake  by  parol,  in  which  cases  the 
court  would  reform  the  deed,  yet,  when  it  is  executed  and  there 
have  been  articles  of  agreement  between  the  parties,  the  articles  are 
consummated  and  merged  in  the  deed  ;  *and  the  legal  pre-  I-SM^A 
sumption  is,  that  when  they  differ,  the  parties  have  entered  ^ 
into  a  new  agreement.  The  mere  fact  that  they  do  not  agree  will 
not  authorize  the  interference  of  a  Court  of  Chancery;  but  the 
court  will  only  reform  the  deed  when  other  proof  is  given  by  the 
subscribing  witness,  by  the  scrivener,  or  in  some  other  manner, 
that  the  discrepance  has  arisen  from  misapprehension  or  mistake.1 
The  other  exceptions  to  the  charge,  on  an  intimation  from  the 
court,  were  properly  abandoned.  The  defendant,  who  is  a  bona 
fide  purchaser,  cannot  be  affected  by  articles  of  agreement  unless 
he  had  notice  of  their  contents ;  and  there  is  nothing  in  this  deed 
which  can  lead  him  to  a  knowledge  of  the  existence  of  any  secret 
liens  on  the  premises.  It  was  essential  to  a  recovery,  that  the  jury 
should  be  satisfied  that  the  sum  for  which  the  suit  is  brought,  was 
charged  on  the  land ;  that  the  defendant  knew  it,  and  agreed  that 
it  should  be  so.  The  proceedings  of  the  Orphans'  Court  do  not 
make  it  a  lien,  but  they  distinctly  show,  that  by  operation  of  law, 
it  was  paid.  An  erroneous  opinion  of  the  facts,  if  any  such  there 
be,  is  not  the  subject  of  error,  and  can  only  be  corrected  on  a 
motion  for  a  new  trial. 

Judgment  affirmed. 

1  See  3  Whart.  325 ;  10  Watts  426 ;  1  W.  &  S.  88,  444;  1  Barr  212 ;  4 
Harris  38. 

Cited  by  counsel,  9  Watts  539 ;  1  W.  &  S.  152 ;  4  Id.  127  ;  7  Id.  145  ;  2 
P.  F.  Smith  227. 

Cited  by  the  court  below,  1  Barr  120,  141 ;  6  Harris  371. 
Cited  by  the  court,  11  Casey  517. 
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Willing  against  The  Baltimore  Kailroad  Company. 

CERTIORARI. 

Under  the  act  of  assembly  to  authorize  the  governor  to  incorporate  the 
Philadelphia  and  Delaware  County  and  Southwark  Railroad  Companies, 
passed  the  2d  day  of  April  1831,  the  Court  of  Common  Pleas  by  whom  the 
jurors  may  be  appointed  to  assess  the  damages  sustained  by  the  owner  of 
land  taken  for  the  railroad,  has  no  power  to  examine  into  the  merits  of  the 
report  and  set  it  aside  on  the  mere  ground  of  inadequacy  or  excessivenees  of 
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THIS  was  a  certiorari  to  the  Court  of  Common  Pleas  of  Dela- 
ware county  to  remove  the  proceedings  in  the  matter  of  the  petition 
*Afin  °^  *Richard  Willing,  for  a  jury  to  assess  the  damages  done 
J  to  his  land  by  the  Philadelphia,  Wilmington  and  Baltimore 
Railroad  Company. 

The  act  of  assembly  incorporating  the  company,  and  under  which 
the  proceedings  in  this  case  were  had,  contained  the  following  pro- 
visions : 

SECT.  12.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  when  the  said  company  cannot  agree  with  the  owner  or  owners 
of  such  required  land  for  the  purchase  thereof,  or  for  the  damages 
sustained  by  such  owner  or  owners,  or  as  to  the  compensation  to  be 
paid  to  the  owner  or  owners  of  any  sand,  gravel,  stone,  wood  or  other 
material  taken  for  the  purpose  aforesaid,  or  where  by  reason  of  legal 
incapacity  or  absence  of  any  such  owner  or  owners,  no  such  agree- 
ment or  purchase  can  be  made,  the  Court  of  Common  Pleas  for  the 
proper  county,  on  application  thereto  by  or  on  behalf  of  either 
party,  and  at  the  costs  and  charges  of  the  said  company,  shall 
nominate  and  appoint  twelve  discreet  and  disinterested  persons  of 
the  said  county,  and  shall  issue  a  precept  to  the  sheriff  of  the 
said  county,  to  summon  the  said  twelve  persons  to  meet  on  the 
land  so  required,  or  from  whence  the  said  materials  shall  or  may  be 
taken,  at  a  day  to  be  expressed  in  the  warrant,  not  less  than  ten 
nor  more  than  twenty  days  thereafter;  and  the  sheriff,  upon  receiv- 
ing the  said  warrant,  shall  forthwith  summon  the  said  twelve  persons, 
•  and  shall  give  at  least  eight  days'  notice  to  the  respective  parties  ; 
and  the  said  sheriff  shall  attend  at  the  time  and  place  named  in  the 
warrant;  and  when  nine  or  more  of  the  said  persons  shall  have 
appeai*ed,  shall  in  the  case  of  land  so  required,  administer  to  each  of 
them  an  oath  or  affirmation,  "  that  he  will  faithfully,  justly  and 
impartially  value  the  land  occupied  or  required  for  such  railroad  or 
other  works,  and  all  damages  which  the  owner  or  owners  shall  sustain, 
or  may  have  sustained  by  reason  of  the  construction  of  the  said  rail- 
road and  other  works,  taking  into  consideration  the  advantages  as 
well  as  the  disadvantages  of  the  same  to  the  said  owner  or  ownecs, 
according  to  the  best  of  his  skill  and  judgment ;  and  in  case  of  mate- 
rials taken  for  the  purpose  aforesaid,  that  he  will  faithfully,  justly 
and  impartially  value  the  materials  so  taken,  and  fix  the  rate  of 
compensation  to  be  paid  therefor  by  the  said  company  to  the  said 
owner  or  owners,  taking  into  consideration  the  advantages  as  well 
as  the  disadvantages  arising  from  the  construction  of  such  railroad 
and  other  works,  to  the  said  owner  and  owners,  according  to  the 
best  of  his  skill  and  judgment ;"  whereupon  the  said  persons  shall 
proceed  to  view  the  land  so  required,  or  the  place  from  whence  such 
materials  shall  or  may  be  taken,  as  the  case  may  be,  and  to  hear 
the  evidence  of  the  respective  parties :  and  their  verdict  signed  by 
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the  sheriff  and  at  least  seven  of  the  jury,  shall  be  returned  by  the 
sheriff  within  five  days  thereafter  to  the  *prothonotary  of  r*4(>n 
the  said  county,  who  shall  file  the  same ;  and  the  said  sheriff  * 
and  persons  shall  be  entitled  to  the  like  fees  for  their  respective 
services,  as  are  allowed  on  the  execution  of  an  order  issued  by  the 
Orphans'  Court,  for  the  valuation  of  lands  of  an  intestate,  under  the 
intestate  laws  of  this  commonwealth. 

SECT.  13.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  either  party  shall  be  at  liberty  to  make  exceptions  to  any  ver- 
dict rendered  according  to  the  provisions  of  the  preceding  section, 
within  twenty  days  after  the  same  shall  be  returned  and  filed  by 
the  prothonotary  as  aforesaid  ;  which  exceptions  shall  be  heard  by 
the  Court  of  Common  Pleas  of  the  proper  county,  who  may  either 
affirm  or  set  aside  the  same  as  shall  be  lawful  and  right ;  and  if  no 
such  exceptions  shall  be  filed  within  twenty  days,  or  if  any  verdict 
be  affirmed,  then  the  verdict  shall  stand  as  a  judgment  against  the 
party  against  whom  it  is  given  ;  but  if  any  such  verdict  be  set  aside 
by  the  court,  a  new  precept  shall  issue  to  the  sheriff,  in  the  manner 
before  specified  :  Provided,  That  upon  the  subsequent  proceedings, 
if  the  party  excepting  does  not  recover  a  verdict  more  favorable 
than  the  verdict  so  excepted  to  and  set  aside,  such  party  shall  pay 
all  costs  of  such  subsequent  proceedings." 

On  the  28th  of  May  1838,  Richard  Willing  presented  a  petition 
to  the  Court  of  Common  Pleas  of  Delaware  county;  in  consequence 
of  which  the  court  appointed  twelve  persons  to  value  the  land  of 
the  petitioner,  occupied  or  required  for  the  railroad. 

The  jury  made  a  report  as  follows: 

"  We,  Oborn  Levis,  &c.,  eleven  of  the  jurors  appointed  by  the 
court  and  named  in  the  annexed  warrant,  having  met  agreeably 
thereto,  and  having  been  duly  affirmed  according  to  the  form  pre- 
scribed in  the  act  of  assembly,  did  proceed  to  view  the  land  of 
Richard  Willing  (petitioner  in  the  said  precept  named),  so  occupied 
or  required  for  the  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road ;  and  having  heard  the  evidence  of  the  respective  parties,  and 
taking  into  consideration  the  advantages  as  well  as  the  disadvan- 
tages of  the  said  railroad  to  the  said  Richard  Willing,  do  adjudge 
that  the  said  Richard  Willing  has  sustained  damage  by  reason  of 
the  construction  of  the  said  railroad,  to  the  amount  of  two  thousand 
four  hundred  dollars,  say  $2400." 

The  petitioner  filed  the  following  exceptions  to  this  report  : 

1st.  The  said  jury  have  not  allowed  to  the  said  petitioner  dam- 
ages equal  to  the  injury  which  his  property  had  sustained  from  the 
said  railroad,  after  taking  into  consideration  the  advantages  as  well 
as  the  disadvantages  thereof. 

2d.  The  said  jury  have  not  allowed  to  the  said  petitioner  any  or 
adequate  damages,  for  obstructing  Long  Hook  and  Groom  creeks, 
5  WHARTON — 29 
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*tb°roug^fares'  by  which  means  the  water  in  the  case  of 
freshets  in  Darby  creek,  cannot  be  vented  through  the  sluice 
on  the  Delaware  river,  and  must  overflow  and  injure  the  meadows 
of  your  petitioner. 

3d.  The  said  jury  have  not  allowed  any  or  adequate  damages, 
for  a  bridge  or  passage  way  over  Long  Hook  creek,  which  becomes 
necessary  in  consequence  of  the  said  railroad. 

4th.  The  said  jury  have  not  allowed  any  or  adequate  damages  for 
the  injury  created  to  the  property  of  the  petitioner  from  the  said 
railroad,  by  throwing  thereon  the  water  from  the  adjoining  land  of 
Thomas  Smith,  Esq.,  together  with  the  wash  and  sand  from  the 
same,  thereby  injuring  the  meadows  of  the  petitioner. 

5th.  The  said  jury  have  not  allowed  any  or  adequate  damages 
for  the  fences  which  the  petitioner  has  put  up,  and  will  be  com- 
pelled to  put  up  on  his  premises  by  reason  of  the  said  railroad,  or 
for  gates  thereon,  or  for  ditches  cut  thereon,  or  for  keeping  the  said 
fences,  gates  and  ditches  in  repair. 

6th.  The  said  jury  have  not  allowed  any  or  adequate  damages 
for  the  injury  occasioned  by  cutting  through  the  premises  of  the 
petitioner  by  the  said  railroad,  and  rendering  it  dangerous  and  dif- 
ficult to  cross  cattle,  and  lessening  the  value  thereof  as  a  grazing 
farm,  for  which  purpose  it  had  always  heretofore  been  used,  and  for 
which  it  was  eminently  adapted. 

On  the  28th  of  May  1839,  the  following  order  was  made  by  the 
court : 

"  Exceptions  dismissed — The  court  being  of  opinion  that  they 
have  no  power  under  the  act  of  assembly  to  examine  into  the  merits 
of  the  finding  of  the  jury  under  the  exceptions  filed." 

The  case  was  then  removed  to  this  court  by  certiorari,  and  the 
following  errors  assigned : 

1st.  The  said  court  erred  in  dismissing  the  exceptions  filed 
without  hearing  the  merits. 

2d.  The  said  court  erred  in  deciding  that  they  had  no  power 
under  the  act  of  assembly  to  examine  into  the  merits  of  the  find- 
ing of  the  jury  under  the  exceptions  filed. 

Mr.  Meredith  and  Mr.  B.  Tilghman,  for  the  plaintiff"  in  error, 
cited  Trimble  v.  Railroad  Co.,  4  Whart.  52. 

Mr.  A.  H.  Smith  and  Mr.  Edwards,  contra,  cited  Large  v. 
Passmore,  5  S.  &  R.  51  ;  McCalmont  v.  Whitaker,  3  Rawle  84 ; 
Lower  Dublin  v.  Paul,  1  Binn.  59. 

The  opinion  of  the  court  was  delivered  by 

*4fi4T      *HuSTON,  J. — (After  stating  the  clauses  of  the  act  of 
-•-  assembly  and  the  proceedings  in  the    Common   Pleas, — 
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In  the  administration  of  justice,  certain  parts  are  peculiarly  the 
province  of  the  court,  and  other  parts  fall  more  under  the  power 
of  the  jury.  Thus  the  court  cannot  assess  the  amount  of  damages 
done  to  real  or  personal  property — it  must  be  done  by  the  jury, 
and  it  is  only  under  peculiar  circumstances  that  the  court  will  or 
can  properly  interfere  with  this  finding.  In  that  case  the  court 
have  heard  all  the  evidence,  and  have  had  an  opportunity  of  judg- 
ing whether  the  verdict  is  the  result  of  excitement,  passion  or 
prejudice. 

In  this  case  the  court  do  not  hear  the  evidence,  or  the  allegations 
of  the  parties.  The  jury  see  the  ground  ;  the  court  do  not  see  it ; 
and  I  may  add,  that  the  former  are  in  law  and  in  fact  as  competent 
judges  of  value  and  of  damages  as  the  court. 

I  do  not  understand  the  court  as  saying,  they  have  no  power  to 
interfere  in  any  case.  If  by  mistake  or  inadvertence  a  member  of 
the  railroad  company,  or  a  party  in  interest  or  relative  of  such 
party  is  appointed  by  the  court ;  or  if  there  has  been  corruption  or 
undue  influence  used ;  or  if  either  party  has  not  had  notice,  and 
perhaps  in  other  cases,  the  court  would  interfere  ;  and  they  do  not 
say  they  would  not. 

If  the  court  should  investigate  the  adequacy  or  inadequacy  of 
damages,  how  would  it  be  done  ?  by  the  same  proofs  and  allegations 
adduced  before  the  jury,  or  by  different  proofs  ?  It  would  be 
rather  a  novelty  than  an  improvement,  to  admit  a  plaintiff  who  has 
adduced  all  his  proof,  to  another  trial,  in  order  to  adduce  witnesses 
who  would  say  his  damages  were  greater  than  was  proved  at  the 
first  trial. 

This  is  more  like  a  reference  out  of  court.  On  the  report  the 
court  knows  nothing  of  the  witnesses  or  the  facts  proved :  and 
in  5  S.  &  R.  54,  Tilghman,  C.  J.,  says,  as  to  matter  of  fact, 
when  it  appears  witnesses  have  been  heard  and  the  fact  decided  by 
the  referees,  it  is  our  general  practice  to  inquire  no  further,  unless 
there  should  be  something  extraordinary  in  the  case."  I  believe  I 
may  add,  such  extraordinary  case  has  not  yet  occurred  in  our 
courts. 

On  the  whole,  we  think  under  this  act  the  court  have  no  power 
to  judge  of  damages.  The  law  gives  it  to  the  men  to  whom  our 
general  laws  give  the  assessment  of  damages;  and  it  requires  a 
view  of  the  premises,  which  is  of  more  consequence,  and  likely  to 
be  of  more  avail,  and  more  productive  of  a  proper  result  than  an 
examination  of  witnesses  before  those  who  never  saw  the  ground. 

Although  not  directly  in  point,  because  it  relates  to  the  same 
judges  sitting  as  a  Court  of  Quarter  Sessions,  I  may  cite  the  fol- 
lowing rule  of  this  court : 

"  On  the  return  of  any  certiorari  for  the  removal  of  any  order, 
judgment  or  proceeding  in  relation  to  a  public  or  private  road, 
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this  court  will  not  suffer  the  merits  of  the  case  to  be  entered  into, 
nor  *reverse  tne  order  of  sessions,  unless  for  some  irregu- 
larity  apparent  on  the  record,  or  because  the  court  below 
have  exceeded  their  jurisdiction,  or  have  erred  in  their  judgment 
in  point  of  law,  or  unless  due  proof  be  made  of  fraud,  or  undue 
practice  in  the  viewers  or  parties,  which  the  party  complaining  of 
such  fraud  or  undue  practices  had  not  neglected  to  make  appear  to 
the  court  below." 

Now  the  damages  to  the  party  over  whose  land  the  road  is  laid> 
are  often  a  very  material  part  of  the  proceedings  relating  to  a  road 
on  which  proceeding  a  certiorari  lies.  This  matter  has  been  often 
brought  to  the  consideration  of  this  court,  and  the  above  rule  at 
length  was  adopted  :  and  under  it  we  refused  to  inquire  into  the 
value  in  the  case  of  the  Newville  Road,1  where  certainly  very  high 
damages,  judging  from  what  appeared  before  us,  were  given — and 
given  to  the  person  who  wrote  and  signed  the  petition  for  the  road, 
and  who  procured  other  signers. 

We  see  no  reason  under  the  railroad  laws  for  adopting  a  practice 
directly  opposite  to  an  established  rule  in  other  cases :  but  all  the 
reasons  which  induced  this  court  to  adopt  that  rule  apply  to  this  and 
similar  cases.  There  is  every  reason  why  the  damages  first  assessed 
under  this  act?,  should  not  be  disturbed,  which  exist  as  to  damages 
assessed  in  court,  and  perhaps  some  other  reasons.  In  these  cases 
the  proceedings  are  not  in  court,  and  the  parties  not  under  the 
supervision  of  a  court,  and  there  is  room  for,  and  more  reason  to 

fiard  against,  influence  and  management,  than  in  a  trial  in  court. 
he  chances  must  be  equal ;  and  if  each  party  may  have  a  new 
trial  for  asking,  how  many  new  trials  may  occur  before  there  is  an 
end  of  the  matter ;  and  at  last  when  there  have  been  different  ver- 
dicts, if  the  court  is  to  decide  what  is  too  much  or  too  little,  does  it 
not  in  a  great  measure  take  the  matter  from  the  tribunal  to  which 
the  law  has  given  it  ? 

Judgment  affirmed. 

1  8  Watts  172. 

Doubted,  8  Barr  453  ;  but  affirmed,  8  Harris  242  ;  3  P.  F.  Smith  451. 
See  also  post,  482 :  9  Harris  105.    ||  Heise  v.  Railroad,  12  Smith  67  ;  Phila. 
&  Erie  R.  R.  v.  Cake,  14  Norris  139.|| 
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Davis  against  Gerhard. 

IN    EQUITY. 

The  Supreme  Court  has  not  jurisdiction  of  a  bill  of  discovery  in  aid  of  a 
judgment  obtained  in  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

THIS  was  a  suit  in  equity  instituted  by  Daniel  S.  Davis  against 
Benjamin  Gerhard,  Esq.,  Joseph  P.  Norris,  Esq.,  and  Benjamin 
Brown. 

The  bill  set  forth  that  the  complainant  was  a  joint  and  lawful 
creditor  of  a  certain  Charles  F.  Roberts  in  his  lifetime,  and,  since 
his  death,  of  his  estate,  in  the  amount  of  one  thousand  dollars,  in 
two  promissory  notes,  drawn  and  signed  by  the  said  Charles  F. 
Roberts,  payable  to  his  own  order,  and  endorsed  by  him  ;  each  for 
five  hundred  dollars.  That  the  said  Charles  F.  Roberts  died  some- 
time in  the  month  of  October,  one  thousand  eight  hundred  and 
thirty-six,  unmarried  and  without  lawful  issue,  leaving  a  last  will 
and  testament,  which  has  been  proved  in  the  office  of  the  register 
of  wills,  &c.,  in  the  city  of  Philadelphia,  and  by  the  same  will, 
appointed  a  certain  John  J.  Smith,  and  a  certain  Benjamin  Brown, 
his  executors;  that  the  said  John  J.  Smith  refused  to  act,  and 
renounced  his  appointment  as  executor  and  died  soon  after ;  and 
that  the  said  Benjaman  Brown  proved  the  said  will  and  took  upon 
himself  the  office  of  executor  thereof;  and  that  the  payment  of  the 
said  promissory  notes  being  refused  by  the  said  Benjamin  Brown, 
executor  as  aforesaid,  the  complainant  proceeded  at  law  against  him 
in  the  District  Court  for  the  City  and  County  of  Philadelphia,  to 
December  Term  1836,  and  issue  was  joined,  and  the  complainant 
obtained  judgment  on  the  said  two  promissory  notes  against  the  said 
Benjamin  Brown,  as  executor  aforesaid,  for  the  sum  of  one  thou- 
sand and  fifty-two  dollars,  fifty  cents,  in  March  Term  following, 
which  sums,  with  interest  from  the  date  of  the  said  judgment,  and 
the  costs  of  suit,  the  complainant  averred  to  be  wholly  and  entirely 
actually  *due  to  him,  and  that  he  had  not  received  payment  r*4fj7 
or  any  kind  of  satisfaction,  for  the  whole  or  any  part  there-  * 
of,  from  any  person  whatever.  The  complainant  further  averred, 
that  the  said  Charles  F.  Roberts  was,  during  his  life,  in  the  actual 
and  sole  possession  and  enjoyment  of  a  large  real  estate ;  and,  for 
the  purpose  of  hindering  his  creditors  then  existing  and  subse- 
quently to  exist,  and  of  excluding  all  to  whom  he  should  subse- 
quently become  indebted,  from  satisfaction  of  their  demands,  did, 
by  a  voluntary  deed  dated  the  eighteenth  day  of  April,  A.  D.  1834, 
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purporting  to  be  made  for  the  nominal  consideration  of  one  dollar, 
convey  and  transfer  the  whole  of  his  real  estate  whatsoever  and 
wheresoever  the  same  might  be,  of  which  he  was  seised,  or  entitled 
unto,  in  possession,  reversion,  or  remainder,  and  all  his  estate  and 
rights,  and  all  the  appurtenances  and  incidents  thereof,  and  all  the 
estate,  right,  title,  &c.,  of  him,  the  said  Charles  F.  Roberta,  as  well 
at  law  as  in  equity,  of,  in,  to,  and  out  of  the  same,  to  a  certain 
Joseph  P.  Norris,  Jun.,  and  a  certain  John  J.  Smith,  their  heirs 
and  assigns,  &c.,  in  trust,  for  certain  intents  and  purposes  therein- 
after limited,  created  and  declared  of  and  concerning  the  said  real 
estate,  viz.  (among  other  things),  to  let  and  devise  the  lands,  tene- 
ments and  messuages  thereby  granted,  for  the  best  yearly  rent  that 
could  be  obtained  therefor,  and  to  receive  the  rents,  issues,  profits 
and  income  thereof,  when  and  as  the  same  should  become  payable, 
and  also  to  receive  ground-rents  as  the  same  became  due,  and  also 
such  ground-rents  as  might  be  created  by  the  said  trustees,  by  vir- 
tue of  a  power  granted  to  them  by  the  said  deed,  and  out  of  the 
said  rents,  issues,  and  income,  first  to  apply  so  much  as  might  be 
necessary  to  pay  and  discharge  taxes,  and  ground-rents  growing 
due,  and  for  keeping  the  premises  in  good  tenantable  order  and 
repair,  and  for  all  reasonable  costs  and  charges  attending  the  exe- 
cution of  the  trust ;  and  in  further  trust  that  the  said  trustees 
should,  from  time  to  time,  pay  over  the  surplus  income  to  him,  the 
said  Charles  F.  Roberts,  upon  his  own  receipt ;  and  in  their  discre- 
tion to  pay  and  apply  the  same  for  and  towards  his  maintenance 
and  support,  for  and  during  all  the  term  of  his  natural  life,  but  in 
such  way  or  manner  that  the  same  sh'euld  not  be  answerable  for, 
nor  in  any  manner  liable  to  the  debts  and  engagements  of  the  said 
Charles  F.  Roberts,  contracted  after  the  execution  of  the  said  deed, 
nor  be  liable  to  any  charges,  incurnbrances,  assignment  or  anticipa- 
tion of  him  the  said  Charles  F.  Roberts ;  and  that  from  and  imme- 
diately after  the  decease  of  the  said  Charles  F.  Roberts,  the  trus- 
tees should  hold  all  the  trust  estate  in  trust  to  and  for  the  only  use 
and  behoof  of  certain  natural  children  of  the  said  Charles  F. 
Roberts ;  with  certain  other  provisions,  and  a  power  to  the  said 
Charles  F.  Roberts  to  dispose  of  the  estate  by  will,  and  to  the 
trustees  to  sell  and  invest  the  proceeds  on  the  same  trusts. 

The  complainant  then  averred  that  the  said  John  J.  Smith,  one 
of  the  trustees  named  in  the  deed,  having  taken  upon  himself  the 
*4.fiK1  *executi°n  °f  *ne  trust,  died  some  time  in  the  winter  of 

3  -I  1836-7;  and  the  said  Joseph  P.  Norris,  Jr.,  who  had  also 
taken  upon  himself  the  execution  of  the  trust,  survived  him  and 
acted  as  trustee,  and  in  execution  of  the  trusts  of  the  deed,  until 
some  time  in  the  month  of  April,  May  or  June,  A.  D.  1837,  when 
a  certain  Benjamin  Gerhard  became  trustee  in  the  place  of  the  said 
Joseph  P.  Norris,  Jr. ;  and  as  such  trustee  became  seised  of  all  the 
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real  estate  of  the  said  Charles  F.  Roberts,  which  passed  under  the 
deed,  subject  to  the  trusts  thereof. 

The  complainant  averred  that  there  was  reason  to  believe  that 
the  said  Charles  F.  Roberts  left  sufficient  real  and  personal  estate 
wherewith  the  judgment  which  he  had  obtained  against  his  estate 
might  be  satisfied :  that  the  real  estate  had  been  conveyed  and 
transferred  without  consideration  as  before  stated;  and  that  the 
personal  estate  had  been  removed  and  transferred  without  conside- 
ration, or  concealed ;  and  that  by  reason  of  such  concealment,  and 
of  such  fraudulent  transfer,  the  complainant  was  prevented  from 
having  execution  of  his  judgment. 

The  complainant  then  averred  that  in  order  to  realize  and  obtain 
the  amount  of  his  judgment,  he  did,  in  June  term  1837,  take  out 
a  writ  of  fieri  facias  on  the  same,  returnable  to  the  first  Monday  of 
July  1837;  and  that  the  same  had  been  returned  "nulla  bona.'' 
That  the  deed  of  trust  contained  no  specifications,  nor  any  desig- 
nation, general  or  particular,  of  any  property,  or  pieces  of  property, 
nor  any  of  the  lands,  tenements  or  hereditaments  owned  by  the  said 
Charles  F.  Roberts,  which  passed  under  the  same;  and  was  not 
accompanied  by,  nor  had  the  complainant  ever  been  able  to  see  or 
hear  of  any  schedule  or  list  or  description  of  such  or  of  any  pro- 
perty ;  nor  had  he  any  means,  except  with  the  aid  of  this  court, 
of  discovering  any  real  property ;  neither  did  he  know  nor  can  he 
discover  any  personal  property  of  the  said  Charles  F.  Roberts  so 
as  to  levy  thereon  and  expose  the  same  to  sale  in  satisfaction  of  his 
debt. 

The  bill  then  proceeded  to  aver  that  the  real  estate  so  conveyed 
and  assigned  in  trust  were  justly  and  equitably  liable  to  the  payment 
of  his  judgment ;  and  that  the  said  deed  was  utterly  void  as 
against  him  as  a  judgment  creditor ;  and  that  all  the  personal  estate 
of  the  said  Charles  F.  Roberts  in  the  possession  or  knowledge  of 
the  said  Benjamin  Brown,  was  liable  to  the  payment  of  the  said 
debt. 

The  complainant  further  averred  that  the  said  Charles  F.  Roberts 
did,  by  his  last  will  and  testament,  order  and  direct  the  payment  of 
all  his  just  debts  and  funeral  expenses ;  whereby  he  became  entitled 
to  have  this  debt  paid  by  the  said  Benjamin  Brown,  executor,  or  the 
said  Joseph  P.  Norris,  Jr.,  or  the  said  Benjamin  Gerhard,  each 
being  for  the  time  trustee;  that  the  said  Benjamin  Gerhard,  Ben- 
jamin Brown  and  Joseph  P.  Norris,  Jr.,  or  some  of  them,  have 
possession  and  knowledge  of  all  the  real  and  personal  property  of 
the  said  Charles  F.  Roberts  in  which  he  had  any  interest  immedi- 
ately *preceding  and  at  the  time  of  his  death,  and  also  of  r*At-n 
all  the  real  property  in  which  the  said  Charles  F.  Roberts  ' 
had  any  interest,  or  to  which  he  was  entitled  at  the  time  of  the 
execution  of  the  deed  of  April  18th  1834,  or  since,  or  if  not  now  in 
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the  possession,  management  and  knowledge  of  the  same  identical 
pieces  of  property,  then  of  the  value  or  consideration  of  such  pieces 
as  are  not  now  in  his  or  their  possession  or  control  ;  and  that  the 
said  Benjamin  Brown,  Benjamin  Gerhard  or  Joseph  P.  Norris,  Jr., 
or  some  one  of  them  can  make  discovery  of  such  facts  concerning 
the  existence,  nature,  amount  and  locality  of  the  said  Charles  F. 
Roberts's  estate  as  will  enable  the  complainant  to  have  satisfaction 
of  his  judgment. 

The  complainant  then  averred  that  he  had  repeate-dly  applied  to 
the  said  Benjamin  Brown,  executor,  and  to  the  said  Joseph  P.  Nor- 
ris,  Jr.,  and  to  the  said  Benjamin  Gerhard  to  pay  the  said  judgment 
debt,  or  to  make  known  to  him  the  description  and  the  locality  of 
the  real  estate  of  the  said  Charles  F.  Roberts,  and  the  description 
and  kind  of  personal  estate  of  the  said  Charles  F.  Roberts,  in 
order  that  he  might  be  able  to  cause  execution  to  be  levied  of  the 
same,  and  his  judgment  to  be  satisfied  thereof;  but  that  the  said 
Benjamin  Gerhard,  Joseph  P.  Norris,  Jr.  and  Benjamin  Brown, 
had  refused  to  pay  the  said  debt  or  to  furnish  the  information  asked 
for. 

The  bill  then  prayed  in  the  usual  manner  a  discovery  of  all  the 
real  and  personal  estate  of  the  said  Charles  F.  Roberts,  and  of  the 
acts  and  doings  of  the  executors  and  trustees  in  the  premises. 

The  defendant  Benjamin  Gerhard,  Esq.,  filed  a  separate  demurrer 
and  answer  ;  alleging  in  his  demurrer  that  it  appeaaed  by  the  com- 
plainant's own  showing,  that  the  property  which  passed  under 
the  deed  of  the  18th  of  April  1834,  was  not  subject  to  any  execu- 
tion that  might  be  issued  on  his  judgment;  and  also  for  further 
cause  of  demurrer,  that  neither  the  heirs  of  C.  F.  Roberts  nor 
his  devisees,  were  made  parties  to  the  judgment  obtained  against  his 
executors. 

The  answer  denied  knowledge  of  the  promissory  notes  mentioned 
in  the  bill  ;  admitted  the  death  of  C.  F.  Roberts,  leaving  a  will  and 
personal  property;  and  denied  knowledge  of  any  real  estate  acquired 
by  C.  F.  Roberts  after  the  deed  of  1834,  or  of  any  fraudulent  trans- 
fer or  concealment  of  any  of  his  property. 

The  defendant  set  forth  copies  of  the  deed  of  1834,  and  of  a  deed 
executed  by  J.  P.  Norris,  Esq.,  on  the  5th  of  May  1837,  by  which 
the  trust  estate  was  conveyed  to  him. 

The  demurrer  came  on  now  for  argument,  when  the  court  sug- 
gested doubts  with  respect  to  their  jurisdiction  ;  and  this  point  was 
epoken  to  by 

Mr.  Hare  (with  whom  was  Mr.  H.  J.  Williams),  for  the  com- 
plainant ;  and 


*4701       *^r*  ^'  ^'  Hubbttt  (with  whom  was  Mr.  fiawle),  for  the 
J  defendant. 
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The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — By  several  acts  of  assembly  enacted  in  1836,  cer- 
tain chancery  powers  are  vested  in  the  Supreme  Court,  and  other 
common-law  courts  of  this  state.  No  one  of  those  laws,  however, 
nor  all  of  them,  gave  to  this  or  any  other  of  those  courts  the  genera1, 
powers  of  a  Court  of  Chancery.  The  subjects  of  the  chancery 
jurisdiction  are  particularly  pointed  out,  as  well  as  the  courts  by 
which  each  portion  of  that  power  is  to  be  exercised.  I  shall  confine 
my  observations  to  the  particular  question  before  us,  which  relates 
to  the  power  of  this  court  on  a  bill  to  compel  an  executor  to  dis- 
cover property  on  which  to  levy  an  execution  obtained  in  a  suit 
against  that  executor  as  representing  the  estate  of  Charles  F.  Rob- 
erts ;  and  also  calling  upon  B.  Gerhard,  a  trustee  under  a  deed 
made  by  Charles  F.  Roberts  in  his  lifetime,  to  disclose  what  property 
he  holds  under  that  deed :  which  deed  purports  to  be  a  conveyance 
of  all  the  grantor's  real  estate,  but  does  not  designate  any  particular 
property. 

To  this  bill  the  defendant  demurred  as  to  part  of  it  and  put  in  an 
answer  to  other  parts.  This  court  did  not  hear  any  argument 
either  on  the  demurrer  or  answer  ;  an  exception  being  made  as  to 
the  jurisdiction  of  this  court  in  this  case. 

To  this  it  was  at  first  answered,  that  neither  party  objected  to 
the  jurisdiction.  The  constitution  of  this  state,  after  specifying 
certain  chancery  powers,  says,  "and  the  legislature  shall  vest  in 
said  courts  such  other  powers  as  shall  be  found  necessary :  and 
may  from  time  to  time  enlarge  or  diminish  those  powers,  or  vest 
them  in  such  other  courts  as  they  shall  judge  proper  for  the  due 
administration  of  justice."  This  would  seem  to  limit  the  powers 
of  this  and  the  other  courts  in  matters  of  chancery  jurisdiction, 
to  the  cases  which  have  been  or  may  be  specified  by  the  legisla- 
ture. So  this  has  been  understood ;  and  we  do  not  believe  that 
the  consent  of  parties  or  counsel  can  justify  us  in  going  out  of 
the  legislative  provision.  On  any  other  construction  of  the  con- 
stitution we  might  by  consent  assume  the  whole  power  of  a  Court 
of  Chancery. 

The  powers  given  in  this  particular  to  the  Supreme  Court,  and 
the  Courts  of  Common  Pleas,  are  enumerated  in  the  13th  section 
of  an  act  passed  the  16th  of  June  1836.  Of  these  this  power  is 
not  one.  Then  comes  a  specification  of  the  powers  which  may  be 
exercised  by  the  Supreme  Court  in  bank  in  the  city  of  Philadel- 
phia, and  by  the  Common  Pleas  of  the  city  and  county.  Of  these 
the  third  is  "the  discovery  of  facts  material  to  a  just  determination 
of  issues,  and  other  questions  arising  or  depending  in  the  said 
courts  ;"  and  the  sixth  is,  "  that  in  the  discovery  of  facts  material 
to  the  just  *determination  of  issues  and  other  questions,  the 
District  Court  for  the  City  and  County  of  Philadelphia, 


4T1  SUPREME  COURT  [March  Term, 

[Davis  0.  Gerhard.] 

shall  have  the  same  power  and  authority  within  its  jurisdiction  as 
is  hereby  conferred  on  the  Common  Pleas  for  the  said  county," 
&c.,  &c. 

The  above  provisions  seem  to  apply  to  issues  or  questions  de- 
pending and  undetermined  in  the  said  courts :  but  if  by  a  little 
stretch  they  could  be  extended  to  the  discovery  asked  in  this  case, 
there  is  another  act  passed  on  the  same  day,  -which  is  as  follows  : 
Section  9.  "It  shall  be  lawful  for  the  plaintiff  in  any  judgment 
for  the  recovery  of  money  obtained  in  any  court  of  this  common- 
wealth to  have  a  bill  for  the  discovery  of  the  real  and  personal 
estate  of  the  defendant  in  such  judgment."  "  §  10.  Such  bill  may 
be  filed  against  the  defendant  in  such  judgment  and  against  any 
person  having  possession  of  such  real  or  personal  estate,  or  who  may 
owe  or  be  accountable  for  the  same,  or  may  have  knowledge  of  the 
same  ;  and  shall  be  filed  in  the  Court  of  Common  Pleas  of  the 
county  in  which  such  judgment  may  be ;  or  if  the  person  of  whom 
the  discovery  may  be  sought,  shall  reside  out  of  such  county,  such 
bill  may  be  filed  in  the  Court  of  Common  Pleas  of  the  county  where 
such  person  shall  reside."  In  the  llth  section,  the  act  specifies 

what  shall  be  set  forth  in  such  bill.  Of  this  we  need  only  say  that 
•  •  -11 

it  is  not  material  here. 

Although  the  acts  above  cited  are  found  under  different  titles, 
yet  as  they  both  relate  to  the  administration  of  justice,  though  in 
different  stages  of  the  proceeding,  they  are  both  to  be  taken  into 
view  in  giving  the  true  construction  of  one  of  them.  They  relate 
to  the  same  matter,  viz.,  discovery  ;  but  the  one  to  discovery  of 
facts  material  to  the  decision  of  issues,  or  questions  depending  in 
the  courts,  and  would  seem  confined  to  what  occurred  before  judg- 
ment. It  is  not  necessary  to  inquire  what  might  have  been  the 
extent  of  the  jurisdiction  given  to  this  court  by  the  act  first  cited, 
if  it  stood  alone  ;  because  the  provision  of  the  act  relating  to 
executions  is  specific  and  precise.  "  The  bill  shall  be  filed  in  the 
Court  of  Common  Pleas  of  the  county  in  which  such  judgment 
may  be  ;  or  where  the  defendant  in  the  bill,  or  person  of  whom 
such  discovery  may  be  sought,  shall  reside  out  of  such  county,  it 
may  be  filed  in  the  Common  Pleas  of  the  county  where  such  person 
resides." 

It  would  not  be  difficult  to  give  many  reasons  why  this  last  cited 
act  confines  this  proceeding  to  the  county  Courts  of  Common  Pleas. 
This  court  sits  but  once  a  year  in  a  great  portion  of  the  state ;  and 
it  might  happen  that  a  long  period  of  time  would  elapse  before  the 
discovery  could  be  obtained.  The  expense  of  bringing  parties  from 
distant  counties  to  the  Supreme  Court  would  be  considerable  ;  and 
many  other  reasons  might  be  added  :  but  where  the  provisions  of  a 
law  are  plain  and  positive,  courts  have  only  to  carry  them  into 
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effect.     The  bill  is  dismissed  because  this  court   has  no  jurisdic- 
tion. Bill  dismissed. 

Cited  by  counsel,  5  Harris  10  ;  1  Parsons  40. 
Cited  by  the  court,  6  P.  F.  Smith  228. 
See  also,  6  Whart.  541. 
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Stem's  Appeal. 

Where  a  guardian  received  from  the  administrators  of  his  ward's  father  a 
promissory  note  given  to  himself  by  a  debtor  to  the  estate,  in  lieu  of  an  old 
note  which  the  debtor  had  given  to  the  intestate ;  and  the  debtor  afterwards 
became  insolvent ;  it  was  held,  that  the  guardian  was  not  liable  for  the  loss ; 
although  there  was  evidence  that  the  money  might  have  been  collected  if  he 
had  required  payment  at  the  time  the  note  was  transferred  to  him. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  of 
Northampton  County,  in  the  matter  of  the  accounts  of  John  D. 
Bauman,  guardian  of  Benjamin  F.  Stem,  a  minor. 

It  appeared  that  Jacob  Stem,  the  father  of  the  ward,  died  intes- 
tate, leaving  several  children  and  some  personal  property,  including 
debts  due  to  him.  The  administrator  assigned  these  debts  to 
the  guardians  of  the  children  in  proportion  to  their  interests  in 
the  estate. 

On  the  19th  of  April  1839,  the  accounts  of  J.  D.  Bauman, 
guardian,  were  presented  to  the  Orphans'  Court ;  in  which  he 
charged  himself  with  the  proportion  of  his  ward  of  certain  judg- 
ments assigned  to  him  by  the  administrators,  and  also  with  the 
following  : 

"  1832,  December  1st. — On  this  day  the  said  administrators  also 
procured  from  David  Heimbach,  Jr.,  his  note  for  the  amount  of  his 
indebtedness  to  the  estate  of  the  deceased,  viz.,  eight  hundred  and 
seventy-seven  dollars  and  eleven  cents,  with  interest,  payable  in  six 
months,  which  they  handed  over  to  the  accountant ;  the  said  D. 
Heimbach,  Jr.,  afterwards  died  and  his  estate  proved  insufficient 
for  the  payment  of  his  debts  ;  a  dividend  of  thirty-three  per  cent, 
was  declared  among  the  creditors,  on  the  amount  due  them,  1st  of 
April  1837,  at  which  time  this  note  amounted,  with  interest,  to  one 
thousand  one  hundred  and  five  dollars  and  thirteen  cents.  Divi- 
dend three  hundred  and  sixty-four  dollars  and  sixty-nine  cents. 
Each  ward's  share  is  one  hundred  and  eighty-two  dollars  and 
thirty-four  cents." 

The  following  exceptions  were  filed  by  the  ward. 

"  1st.  The  accountant  neglects  to  charge  himself  with,  and  craves 
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*4731  *cre^t  f°r  one-half  Part  °f  the  loss  accruing  upon  a  certain 
-*  note  of  David  Heimbach,  Jr.,  taken  in  the  sum  of  eight 
hundred  and  seventy-seven  dollars  and  eleven  cents,  without 
security,  as  part  of  the  share  due  to  the  said  Benjamin  F.  Stem,  of 
his  father,  Jacob  Stem's  estate.  Which  note  was  improperly  taken, 
and  the  loss  on  which  occurred  by  the  neglect  of  the  said  John  D. 
Bauman. 

2d.  The  accountant  does  not  charge  himself  with  interest  upon 
the  said  note,  although  the  said  note  remained  in  his  hands  for  two 
years  or  thereabouts. 

3d.  The  interest  calculations  are  not  sufficiently  explained." 

Evidence  was  taken  in  the  Orphans'  Court  in  support  of  and  in 
opposition  to  the  exceptions ;  the  material  part  of  which  was  as 
follows  : 

Peter  Stem  testified. — "  I  think  the  most  of  these  receipts,  amount- 
ing to  two  thousand  dollars,  were  paid  in  notes  which  my  brother 
had  against  other  people.  This  note  of  David  Heimbach,  Jr.,  was 
one  of  them.  I  drew  up  the  note  myself.  He  was  indebted  to  my 
brother's  estate.  He  was  considered  in  good  credit.  Major  Bau- 
man, Mr.  Snyder  and  the  other  guardians  agreed  to  take  such  papers 
as  we  afterwards  gave  them.  There  was  something  said  about  judg- 
ments, and  it  was  said  by  some  of  the  company,  that  the  Heimbachs 
would  not  be  willing  to  give  judgments.  Mr.  Heimbach  was  in 
the  iron  business — a  farmer  also,  and  kept  a  little  store  at  the  fur- 
nace and  forge.  The  works  were  all  together.  I  then  went  and 
got  the  notes  afterwards,  (note  produced).  This  is  the  note  (dated 
1st  December  1832,  at  six  months  at  eight  hundred  and  seventy- 
seven  dollars  and  eleven  cents,  with  interest).  This  note  is  included 
in  the  receipts."  Cross-examined.  "  We  told  them  if  they  would 
not  take  the  paper  we  would  go  at  it  and  collect  the  money.  We 
had  called  them  together  for  that;  I  do  not  know  that  Major  Bau- 
man picked  out  Heimbach's,  but  he  agreed  to  take  it.  I  considered 
that  as  so  much  paid  to  the  guardians.  Bauman  agreed  that  I 
should  take  a  new  note  for  Heimbach's  indebtedness  to  Bauman. 
I  do  not  know  whether  he  or  I  proposed  it,  but  it  was  done  and  he 
took  it. 

Peter  Snyder  testified. — "  I  was  present  at  the  meeting  of  the 
guardians  at  Stem's.  I  am  guardian  for  Oliver.  The  papers  were 
laid  before  us.  The  administrators  said  we  should  take  what  we 
wanted,  and  what  we  did  not  take,  they  would  collect.  There  was 
something  said  about  David  Heimback.  It  was  said  that  he  would 
rather  pay  than  give  judgment.  We  did  not  get  the  papers  that 
day,  but  agreed  to  take  them.  I  received  mine.  I  knew  Heimbach 
— lived  between  six  and  seven  miles  from  him.  He  had  a  forge  and 
furnace,  kept  a  store,  and  farmed.  I  always  called  his  credit  good. 
I  lent  him  money  often.  I  first  lent  him  money  in  1832,  and  took 
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no  security.  I  lent  him  money  afterwards,  and  after  this  took  place, 
and  took  no  *security.  I  lent  him  eleven  hundred  dollars  T-^A^A 
in  1822.  I  got  money  from  him  six  weeks  before  his  death.  "• 
He  was  only  sick  two  or  three  weeks.  He  was  a  middle-aged  man 
when  he  died.  He  did  not  leave  enough  to  pay  his  debts,  which 
was  unexpected,  I  believe."  Cross-examined.  "I  believe  Bauman 
agreed  to  take  Heimbach's  note.  We  considered  the  papers  as 
money.  The  money  could  have  been  got  from  Heimbach  at  any 
time.  He  had  property,  and  it  might  have  been  secured.  He  paid 
all  the  debts  he  was  pushed  for.  He  paid  me  without  trouble. 
Heimbach  had  a  large  real  estate.  His  land  was  pretty  fairly  sold, 
but  it  would  bring  more  now.  a  good  deal.'' 

Abraham  Gish  testified: — "I  knew  David  Heimbach.  Jr.  for 
several  years.  The  last  year  before  his  death,  I  heard  it  rumored 
that  he  was  in  debt.  About  a  year  before  Heimbach's  death,  I 
heard  it  said  he  was  in  debt :  he  could  not  stand  it.  I  think  I 
would  not  have  trusted  him  six  months  before  his  death  to  any  large 
amount  without  security.  About  six  months  before  his  death  peo- 
ple began  to  speak  of  his  circumstances,  and  say  it  was  donbtful  if 
he  would  ever  get  through  and  pay  his  debts.  I  did  hear  people 
mention  that.  I  do  not  know  of  Heimbach's  sustaining  any  heavy 
losses  the  last  two  years  of  his  life."  Cross-examined. — "  David 
Heimbach,  Jr.  did  a  large  business,  and  must  have  handled  a  great 
deal  of  money  up  to  the  time  of  his  death.  I  was  a  justice  of  the 
peace  residing  about  nine  miles  from  him.  He  never  was  sued  before 
me.  I  lived  in  Lehigh  township,  below  the  Blue  Mountain.  John 
D.  Bauman  lived  in  Towamensing  township,  the  same  township  in 
which  Heimbach  lived,  but  about  as  far  from  him  as  I  did.  His 
business  was  that  of  an  iron  master  and  storekeeper." 

Adam  Kuntz  testified  that  he  was  of  the  administrators  of  Jacob 
Stem,  deceased. — "  In  1832  the  guardians  of  the  minor  children  of 
Jacob  Stem,  deceased,  met  at  the  late  residence  of  Jacob  Stem. 
John  D.  Bauman  appeared  as  the  guardian  of  Benjamin  F.  Stem 
and  James  M.  Stem.  They,  the  guardians,  inquired  what  we 
wanted  with  them ;  we  told  them  we  had  some  notes  and  judgments 
due  to  the  estate  of  Jacob  Stem,  deceased.  We  inquired  whether 
they  would  take  those  claims  for  the  shares  of  their  respective 
wards,  or  whether  we  should  collect  the  money  for  them.  Jacob 
Kern,  Peter  Snyder  and  John  D.  Bauman  were  the  three  guardians 
who  were  there :  they  said  we  need  not  collect  the  money ;  that 
they  would  lend  it  out  again ;  they  said  we  should  get  the  notes 
and  judgments  in  their  names  and  they  would  take  them.  John 
D.  Bauman  agreed  to  take  Heimbach's  paper — it  was  a  common 
promissory  note — we  offered  to  collect  the  money  for  the  guardians 
if  they  were  unwilling  to  take  the  paper."  Cross-examined.  "I 
had  Snyder  and  Kern  to  attend  to.  Peter  Stem,  the  other  admin- 
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istrator,  attended  to  Bauman,  and  John  Stem,  who  was  the  guardian 
*4751  °^  ^ai7  ^nn  *Stem.  Peter  Snyder  was  guardian  of  Oliver, 
-"  and  Kern  of  Harriet.  I  did  not  hear  all  that  passed  between 
Peter  Stem  and  John  D.  Bauman.  I  was  not  present  when  the 
notes  were  delivered  to  John  D.  Bauman,  that  I  know  of.  I  saw 
him  give  him  some  papers  once.  I  do  not  recollect  Bauman 's  requir- 
ing judgments,  nor  do  I  recollect  Peter  Stem  saying  that  Heimbach 
would  not  give  judgment.  I  was  present  at  the  time  the  arrange- 
ment was  made  for  the  division  of  the  securities  among  the  guardians, 
but  not  when  Bauman  got  those  which  were  delivered  to  him.  I 
had  heard  nothing  to  doubt  the  credit  of  David  Heimbach,  Jr.  at 
that  time.  I  never  heard  anything  to  induce  me  to  doubt  his  credit 
as  long  as  he  lived.  I  lived  in  Lehigh  township  up  to  the  time  of 
the  death  of  David  Heimbach,  Jr." 

George  Wentz  testified  that  he  was  well  acquainted  with  David 
Heimbach.  Jr.,  late  of  Towamensing,  deceased,  and  lived  within  about 
five  miles  of  him  from  the  time  Heimbach  came  to  Towamensing, 
being  several  years.  "  Heimbach  carried  on  a  forge  and  furnace, 
and  had  a  fine  farm  with  it,  and  was  considered  a  smart  business 
man,  doing  a  good  business.  I  always  BO  considered  him,  and 
shortly  after  Jacob  Stem  loaned  him  money,  I  sent  to  him  to  ask 
if  he  did  not  want  to  borrow  more — and  I  loaned  him  two  hundred 
and  forty  dollars,  taking  only  his  own  note  for  it ;  and  if  I  had  had 
more  money  to  spare  I  would  have  loaned  it  to  him.  He  paid  me 
some  money  back,  leaving  due  to  me  at  the  time  of  his  death  about 
one  hundred  and  sixty  dollars."  Cross-examined.  "  I  lost  money 
by  D.  Heimbach,  about  one  hundred  dollars.  Heimbach  had  my 
money  about  seven  or  eight  years ;  he  paid  me  the  interest.  I  also 
collected  some  of  the  principal." 

William  Heimbach  testified,  that  he  was  a  son  of  David  Heim- 
bach, Jr.,  deceased,  who  in  his  lifetime,  and  up  to  the  time  of  his 
decease,  carried  on  the  business  of  an  iron  master  at  Clarissa  works, 
consisting  of  a  furnace  and  forge,  in  Towamensing  township,  North- 
ampton county,  where  he  died  on  the  29th  day  of  November  A.  D. 
1834. 

John  A.  Ziegenfuss  testified  that  he  was  well  acquainted  with 
David  Heimbach  the  younger,  now  deceased.  That  Heimbach 
was  an  iron  master  in  the  township,  doing  a  very  extensive  busi- 
ness as  such.  He  was  reputed  and  believed  to  be  a  man  in  very 
good  circumstances,  and  his  credit  and  standing  as  a  moneyed  man 
were  well-established  and  good.  He  had  a  furnace,  forge  and  store, 
and  no  one  doubted  but  that  he  was  doing  a  safe  and  profitable 
business ;  and  so  he  continued  up  to  the  time  of  his  death.  That 
he  had  considerable  dealings  with  David  Heimbach,  Jr.,  and  was 
constable  of  the  township ;  and  that  he  would  not  have  hesitated  to 
trust  himself  to  any  reasonable  amount.  Cross-examined.  "  I 
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knew  Heimbach  *borrowed  money,  to  carry  on  his  business,  r*4yg 
as  I  suppose.  He  borrowed  eighty  or  one  hundred  dollars  •• 
from  me  and  my  brother,  I  think  about  two  years  before  he  died. 
Does  not  know  that  he  met  with  any  heavy  losses  the  last  two  years 
of  his  life  ;  he  had  some  difficulty  with  his  furnace  ;  it  stopped  a 
couple  of  times.  Some  of  the  hands  at  the  iron  works  complained 
sometimes  that  they  could  not  get  money  from  him." 

The  Orphans'  Court,  after  argument,  dismissed  the  exceptions  on 
the  23d  of  August  1839,  and  confirmed  the  account. 

This  appeal  was  then  taken  by  B.  F.  Stem. 

Mr.  A.  E.  Browne,  for  the  appellant,  cited  Konigmacher's 
Appeal,  1  P.  &  W.  207  ;  Pym  v.  Downing,  11  S.  &  R.  72 ;  Brown 
u.  Jackson,  2  Wash.  C.  C.  Rep.  24;  King  v.  King,  3  Johns.  Ch. 
Rep.  552  ;  Smith  v.  Smith,  4  Id.  284 ;  Thompson  v.  Brown,  Id. 
619  ;  Ha-rland's  Accounts,  2  Rawle  223 ;  Willis  on  Trustees 
182,  &c. 

Mr.  Maxwell  and  Mr.  Hepburn,  contra,  cited  2  Madd.  Chan. 
133  ;  Johnson's  Appeal,  12  S.  &  R.  324;  Calhoun's  Estate,  6  Watts 
189  ;  Knight  v.  Earl  of  Plymouth,  3  Atk.  480  ;  M'Nair's  Appeal, 
4  Rawle  148 ;  1  Swanst.  87. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — This  does  not  seem  to  be  distinguished  from 
Konigmacher's  Appeal,  1  P.  &  W.  207.  There  the  duty  and 
liability  of  a  guardian  as  to  the  investment  of  the  money  of  his 
ward  was  carefully  considered  by  this  court ;  and  the  rule  is  stated 
to  be,  that  if  a  guardian  has  on  hand  money  of  his  ward,  and  puts 
it  out,  he  will  generally  be  liable,  unless  he  takes  a  surety  in  the 
note.  Wherever  he  has  the  fund  and  disposes  of  it  to  another,  he 
must  do  it  with  strict  and  proper  caution,  as  a  prudent  man  would, 
and  is  seldom  safe  unless  he  takes  security.  But  where  the  fund 
never  comes  into  the  hands  of  a  guardian,  all  the  cases  makes  a 
difference :  he  is  not  bound  instantly  to  sue  in  all  directions.  In 
that  case  the  guardian,  on  the  settlement  of  the  administrator's  ac- 
count, received  part  in  money,  and  took  the  administrator's  bond  for 
the  residue,  and  part  of  it  was  lost.  Yet  he  was  not  held  to  be  thereby 
chargeable,  as  having  been  guilty  of  negligence.  In  the  present 
case,  likewise,  the  money  never  actually  came  to  the  hands  of  the 
guardian.  He  received  from  the  administrators,  on  his  ward's 
account,  a  new  note  of  a  former  debtor  in  lieu  of  the  old  note,  pay- 
able to  himself,  and  endorsed  as  received  on  his  ward's  account. 
It  is  true  he  was  told  by  the  administrator  that  he  might  take  that, 
or  if  he  did  not  choose  to  do  so,  they  would  go  and  collect  the 
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moneys;  and  there  is  reason  *to  think  they  might  have  col- 
lected  it.  But  still  the  case  is  not  the  same  as  that  of 
money  actually  put  into  the  guardian's  hands,  of  which  he  makes  a 
new  investment.  For  in  Konigmacher's  Case,  the  guardian  received 
the  bond  of  the  administrator,  a  new  security,  instead  of  the  money 
which  the  administrator  was  liable  to  pay,  and  for  aught  that 
appears,  might  have  been  compelled  to  pay.  I  do  not  see  any 
principle  applicable  here  that  did  not  apply  in  that  case.  At  the 
same  time  I  would  not  be  willing  to  extend  the  decision  further ; 
and  wherever  the  money  came  into  the  guardian's  hands  or  imme- 
diate control  would  hold  him  strictly  to  the  rule  that  requires  him 
to  take  security.  And  even  in  cases  of  a  continuing  or  renewed 
security,  he  may,  under  the  particular  circumstances,  make  him- 
self responsible  for  laches  in  receiving  it,  or  not  collecting  it  in 
due  season. 

On  the  whole,  we  think  the  decree  of  the  Orphans'  Court  must 
be  affirmed,  with  the  exception  of  the  interest  on  this  money  down 
to  Heimbach's  death,  which  the  guardian  ought  to  have  collected, 
and  for  which  therefore  he  is  chargeable. 

Decree  accordingly. 

Cited  by  counsel,  9  W.  &  S.  108  ;  7  Barr  61 ;  1  Jones  38  ;  9  Casey  467 ; 
10  Id.  474  ;  2  Grant  73  ;  9  P.  F.  Smith  237  ;  [|  25  Id.  136  ;  3  Out.  367.  || 

Cited  by  the  auditor,  2  Grant  343. 

Cited  by  the  court,  5  Barr  94 ;  7  P.  F.  Smith  96. 

||  In  Chambersburg's  Appeal,  26  Smith  228,  it  is  said  as  to  the  character  of 
the  trust  being  an  element  to  be  considered :  "  Thus  a  guardian  would  not  be 
held  to  such  prompt  action  in  enforcing  the  collection  of  securities,  as  an 
executor,  administrator  or  assignee  for  the  benefit  of  creditors  would  be.  The 
duty  of  the  former  is  to  hold  and  retain ;  that  of  the  latter  to  collect  and 
prepare  for  distribution."  || 
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Baker  and  Another  against  Chalfant  and  Another. 

IN    ERROR. 

One  died  intestate,  after  the  passage  of  the  act  of  the  9th  of  April  1833, 
seised  of  real  estate  which  had  descended  to  him  from  a  brother ;  leaving 
neither  widow  nor  children,  nor  brothers  or  sisters  of  the  whole  blood  ;  but 
leaving  sisters  of  the  half-blood,  and  uncles,  Ac.,  on  his  father's  side.  Held, 
that  the  land  passed  to  the  sisters  of  the  half-blood,  to  the  exclusion  of  the 
more  remote  kindred  of  the  whole  blood.1 

ERROR  to  the  Common  Pleas  of  Chester  County. 

In  the  court  below  an  action  of  ejectment  was  brought  by  Jacob 
Chalfant  and  Mary  Bucher  against  Rachael  Baker  and  Sarah 
Fredd,  to  recover  three  several  tracts  of  land,  situate  in  the  town- 
ship of  East  Marlborough,  in  the  county  of  Chester ;  "  the  first 
whereof  *contains  ninety  acres,  or  thereabouts,  with  the  T-^A^Q 
appurtenances,  and  is  bounded  by  land  of  Thomas  Webb,  L 
Job  Hayes,  and  others  ;  the  second  whereof  contains  one  hundred 
and  ten  acres,  or  thereabouts,  with  the  appurtenances,  and  is 
bounded  by  land  of  John  Reed,  John  Malin  and  others ;  and  the 
third  whereof  contains  twenty -one  acres,  or  thereabouts,  with  the 
appurtenances,  and  is  bounded  by  lands  of  the  said  plaintiff  and 
others." 

By  agreement  of  the  counsel,  a  case  was  stated  for  the  opinion 
of  the  court,  as  follows  ;  which  was  to  be  considered  in  all  respects 
as  if  the  facts  had  been  found  by  a  special  verdict. 

Caleb  Chalfant  died  August  31st  1839,  seised  in  his  demesne 
as  of  fee  of  the  three  tracts  of  land  above  described. 

Henry  Chalfant,  the  father  of  Caleb,  was  the  fee-simple  owner 
of  the  first  tract.  He  died  January  —  1817,  intestate,  leaving 
issue  two  sons,  Caleb  and  Abner,  to  whom  the  said  tract  of 
ninety  acres  descended.  It  was  held  by  them  as  tenants  in  com- 
mon, till  about  four  years  ago,  when  Abner  released  his  moiety  to 
Caleb,  by  whom  it  continued  to  be  held  till  his  death. 

The  second  tract,  of  one  hundred  and  ten  acres,  was  owned  and 
held  by  Jane  Jackson,  who  intermarried  with  Abner  Chalfant, 
above  named,  and  joined  with  him  in  a  conveyance  of  the  same  in 
the  year  1831,  to  Alexander  Chandler,  who  immediately  after  con- 

1  ||  This  was  an  action  of  ejectment.  In  addition  to  above  facts,  the  intes- 
tate Caleb  inherited  a  moiety  of  90  acres  from  his  father  Henry,  who,  or  his 
father,  was  apparently  the  perquisitor.  The  plaintiffs,  it  seems,  were  the 
brother  and  sister  of  Henry.  The  defendants  were  half  sisters  of  Caleb, 
having  the  same  mother,  but  haying  none  of  Caleb's  father's  blood  ;  held, 
that  the  plaintiffs  were  entitled  to  recover  this  moiety.  See  infra,  pp.  *47S, 
«479,  *482.| 
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veyed  to  the  said  Abner.  The  wife  soon  after  died.  Abner  Chal- 
fant continued  to  hold  the  property  till  his  death,  on  the  30th  day 
of  March  1839.  He  lefc  to  survive  him,  Edith,  his  third  wife, 
(who  is  still  living,)  but  no  issue.  The  last-mentioned  tract,  on  the 
death  of  Abner  Chalfant,  descended  to  the  said  Caleb  Chalfant, 
who  entered  and  continued  seised  till  his  death,  subject  to  the  rights 
of  the  widow  of  Abner,  under  the  intestate  laws  of  the  Common- 
wealth. 

The  third  tract  above  mentioned,  the  said  Caleb  Chalfant  acquired 
by  purchase  several  years  before  his  death. 

Upon  the  death  of  Caleb  Chalfant,  the  said  defendants  entered 
upon  the  said  three  tracts  of  land,  and  ousted  the  plaintiffs. 

Henry  Chalfant,  Sen.,  was  the  common  ancestor  of  the  plaintiffs, 
and  of  Caleb  and  Abner  Chalfant.  He  died,  leaving  issue  Henry 
Chalfant,  Jr.,  Jacob  Chalfant,  one  of  the  said  plaintiffs,  Mary  Chal- 
fant (now  Bucher),  the  other  of  the  said  plaintiffs,  Jonathan 
Chalfant,  Thomas  Chalfant,  Caleb  Chalfant,  Sr.,  and  Elizabeth, 
intermarried  with  Joseph  Dickinson,  all  of  whom  are  now  deceased, 
except  the  plaintiffs. 

Henry  Chalfant,  Jr.,  left  issue  Abner  and  Caleb  Chalfant,  as 
aforesaid. 

Jonathan  Chalfant  left  issue  eight  children,  two  of  whom  are 
living,  and  two  dead,  unmarried  and  without  issue.  The  other  four 
laft  issue. 

Thomas  Chalfant  left  issue  one  child,  who  is  living. 
*47Q1       *Caleb  Chalfant,  son  of    Henry,  left  eight  children,  two 
J  of  whom  are  deceased,  leaving  issue. 

Elizabeth  intermarried  with  Joseph  Dickinson  ;  left  issue  six 
children,  one  of  whom  is  dead,  leaving  issue. 

Caleb  Chalfant,  son  of  Henry,  Jr.,  survived  all  the  above-men- 
tioned decedents. 

Henry  Chalfant,  Jr.,  intermarried  with  Susan,  the  widow  of 
Isaac  Swayne,  by  whom  she  then  had  two  children,  Rachel  and 
Sarah  Swayne. 

Rachel  intermarried  with  Nathan  Baker,  who  is  deceased,  and 
Sarah  with  Benjamin  Fredd,  who  is  also  deceased.  The  said 
Rachel  and  Sarah,  the  defendants  above  named,  are  half-sisters  of 
the  said  Caleb  and  Abner  Chalfant,  being  children  of  the  same 
mother. 

The  question  submitted  is,  whether  the  plaintiffs  are  entitled  to 
recover  the  whole  or  any  part  of  the  above-mentioned  tracts.  If 
they  are  entitled  to  recover  the  whole  of  said  tracts,  or  any  one 
of  them,  then  judgment  to  be  entered  in  their  favor  for  the  tract 
or  tracts  which  they  are  thus  entitled  to  recover,  with  costs  ;  if 
they  are  entitled  to  recover  a  part  or  parts  of  all  or  either  of  the 
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said  tracts,  then  judgment  to  be  entered  in  their  favor  for  such 
part  or  parts  as  they  may  thus  be  entitled  to  with  costs. 

If  entitled  to  recover  no  part,  then  judgment  to  be  entered  for 
the  defendants,  with  costs. 

Upon  this  case  the  Court  of  Common  Pleas,  after  argument, 
gave  judgment  for  the  plaintiffs,  on  the  15th  of  February  1840: 
whereupon  this  writ  of  error  was  taken  out. 

Mr.  Dillingham,  for  the  plaintiffs  in  error,  cited  Collingwood  v. 
Base,  1  Ventr.  413  ;  2  Black.  Com.  223 ;  Robertson  on  Succes,- 
sion  334 ;  3  Cruise  364 ;  Reeves's  Law  of  Descents  382. 

Mr.  Lewis,  contra,  cited  Nicholson  v.  Halsey,  1  Johns.  Ch. 
Rep.  421 ;  Williams  on  Executors  908,  930  :  2Ld.  Raymond  496  ; 
1  P.  Wms.  595 ;  2  Vernon  168  ;  1  Ld.  Raymond  573. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  words  of  the  proviso  no  more  exclude  the 
half-blood  from  the  succession  to  an  ancestral  estate,  than  they 
exclude  it  from  the  succession  to  a  purchased  one ;  and  indeed  any 
exclusion  of  a  brother  or  sister,  would  be  so  unnatural  and  impolitic, 
that  we  ought  not  to  suppose  it  to  have  been  intended,  by  any- 
thing less  than  express  enactment  or  irresistible  implication.  What 
is  there  to  raise  an  implication  here  ?  The  proviso  follows  close 
upon  a  section  in  which  provision  is  made  for  the  half-blood  in 
broad  and  general  terms ;  and  had  it  been  intended  to  restrain  it 
to  purchased  estates,  it  would  have  been  easy,  and  more  in  the 
ordinary  course  of  expression,  to  say  so  explicitly.  In  default  of 
issue,  *and  of  brothers  and  sisters  of  the  whole  blood,  it  is  r*^oA 
said,  "  the  real  estates  of  such  intestate  shall  descend  to,  *- 
and  be  vested  in,  the  brothers  and  sisters  of  the  half-blood  of 
the  intestate,  and  their  issue  in  like  manner  respectively  as  is 
herein  provided  for  brothers  and  sisters  of  the  whole  blood,  and 
their  issue."  The  word  "  blood,"  in  the  proviso,  is  also  used 
generally ;  and  to  apply  it  in  the  limited  sense  ascribed  to  it,  would 
deprive  the  half-blood  of  much  the  greater  part  of  the  benefit  pre- 
cedently  extended  to  it,  "  Provided,"  it  is  said,  "  that  no  person 
who  is  not  of  the  blood  of  the  ancestor,  or  other  relations  from 
whom  the  estate  descended,  shall,  in  any  of  the  cases  before  men- 
tioned, take  any  estate  of  inheritance  therein  ;"  and  hence  the 
argument  that  the  generality  of  the  provisions  for  the  half-blood, 
must,  to  avoid  repugnance,  be  restrained  by  the  proviso  to  pur- 
chased estates,  in  order  to  let  the  latter  operate  on  ancestral 
estates,  for  which  it  is  supposed  to  have  been  intended.  That  it 
was  not  intended  particularly  for  the  point  before  us,  but  for  all  $e 
previous  provisions  of  the  statute,  whether  in  favor  of  the  half  of 
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the  whole  blood,  is  clear  from  the  fact  that  disqualification  for  want 
of  inheren table  blood,  it  was  supposed,  might  sometimes  occur 
"in  many  of  the  cases  before  mentioned."  Independently  of 
that,  the  very  reason  of  the  provision  for  the  half-blood,  must  lead 
us  to  believe  that  no  distinction  was  contemplated  betwixt  estates 
which  had  been  acquired  by  purchase,  and  those  which  had  been 
acquired  by  descent ;  for  if  a  half-blood  brother  is  of  the  intestate's 
blood  at  all,  he  is  necessarily  of  the  blood  of  their  common  ancestor  ; 
and  if  he  is  not  of  the  blood  of  the  intestate,  why  is  he  allowed  to 
derive  even  a  purchased  estate  from  him  in  preference  to  those  who, 
though  more  remote,  are  thought  to  be  of  the  ancestor's  blood  in  a 
double  aspect  ?  Though  a  descent  from  a  brother  to  a  brother,  is 
what  is  called  an  immediate  one,  their  comsanguinity  is  traceable 
only  through  a  common  ancestor ;  and  if  demi-kindred,  thus  estab- 
lished, may  make  out  the  claimant  to  be  of  the  ancestor's  blood  for 
one  purpose,  it  is  past  my  power  to  comprehend  why  it  may  not  do 
so  for  another.  Neither  do  I  apprehend  what  is  meant  by  being  of 
the  whole  blood  of  the  ancestor ;  and  the  word  blood  is  used  in 
reference  to  him  alone ;  or  how  a  half-brother  can  be  of  less  than 
the  whole  blood  of  a  parent  who  stood  as  near  to  him  in  consan- 
guinity as  to  the  intestate.  Were  it  used  in  reference  to  the  intes- 
tate in  the  sense  ascribed  to  it,  the  half-blood  could  not  take  at  all, 
and  the  entire  provision  made  for  it,  would  be  frustrated  by  the 
utter  repugnance  of  the  proviso.  On  failure  of  the  half-blood,  the 
distinction  attempted,  would  give  an  ancestral  estate  to  the  public 
in  place  of  a  brother  or  sister  standing  nearer  in  affection  to  the 
intestate  than  all  the  world  beside.  Such  a  consequence  would 
shock  the  common  sense  of  every  man  in  the  community.  In  pro- 
viding for  an  intestacy,  it  is  the  business  of  the  legislator  to  consult 
the  presumptive  intent  of  the  intestate,  and  to  do  for  him  what,  it 
#401-1  *may  be  supposed,  he  was  prevented  by  disability  or  the 
J  suddenness  of  death,  from  doing  for  himself;  and  who 
can  believe  he  would  in  this  case,  have  cut  off  his  sisters  ?  No 
one  would  suppose  him  to  have  been  such  a  monster.  In  like 
manner,  it  is  the  duty  of  the  judge,  in  the  interpretation  of 
doubtful  phrases,  to  be  guided  by  the  same  presumptive  intent, 
especially  when  it  may  be  done  without  wresting  the  words  from 
their  natural  or  technical  meaning.  Now  that  the  word  "  blood," 
in  its  technical  and  in  its  natural  sense,  includes  the  half-blood, 
and  that  it  has  always  been  used  to  that  intent  in  statutes  and 
the  common  law,  was  shown  by  Mr.  Justice  Story  in  Gardner  v. 
Collins,  2  Peters  87  ;  and  that  it  is  to  be  applied  in  that  sense 
to  an  ancestral  estate  under  the  statute  of  New  Jersey,  was  held 
in  Den  v.  Jones,  2  Halst.  240.  If  then  there  is  a  difference,  in  this 
respect,  betwixt  such  an  estate  and  one  acquired  by  purchase,  what, 
it  may  be  asked,  was  intended  by  the  declaration  in  our  proviso 
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that  none  shall  inherit  but  they  who  are  of  the  blood  of  the  ances- 
tor ?  Obviously  to  prevent  an  estate  accumulated  by  one  family 
from  being  drawn  out  of  it  by  a  half-blood  link  into  a  family  of 
strangers.  Thus,  two  distinct  families  whose  surviving  parents 
have  intermarried  and  procreated  an  intermediate  one,  are  not  of 
each  other's  blood,  though  the  intermediate  family  is  of  the  blood 
of  both,  and  may,  in  the  circumstances  specified  in  the  statute, 
inherit  an  estate  from  a  member  of  either  of  them ;  but  on  a 
failure  of  the  intermediate  blood,  in  its  turn,  the  proviso  would 
come  in  to  turn  the  estate  back  into  the  family  from  which  it  came, 
instead  of  suffering  it  to  pass  to  the  half-blood  collaterals  on  the 
other  side ;  and  this  it  would  do  by  requiring  them  to  show,  what 
they  could  not,  privity  in  blood  with  the  parent  from  which  it 
started,  and  a  consequent  capacity  to  inherit  from  him.  The  pro- 
viso may  operate,  also,  where  there  are  only  two  sets  of  children  ; 
for  instance  to  prevent  an  estate  from  being  transmitted  through 
the  same  medium  to  a  step-child.  But  even  were  the  true  inter- 
pretation different  from  the  one  I  have  been  establishing,  it  would 
be  sufficient  for  the  case  at  bar  that  the  estate  is  in  truth,  not  ances- 
tral ;  for  though  there  had  been  a  descent,  it  had  been  from  a 
brother  to  a  brother;  who,  and  not  the  purchaser,  is  the  propositus; 
consequently  there  had  been  no  descent  from  an  ancestor.  With 
each  of  those  brothers  these  sisters  stood  exactly  in  the  same  con- 
sanguinity ;  and  were  they  unqualified  to  inherit  from  the  pro- 
positus, it  is  not  easy  to  determine  how  they  could  have  inherited 
from  the  other,  had  the  propositus  died  before  him.  Did  we  choose 
to  put  the  decision  on  that  ground,  the  very  foundation  of  the 
argument  would  fail ;  but  we  put  it  on  a  broader  basis,  holding,  as 
we  do  without  qualification,  that  the  half-blood  may  inherit  an 
ancestral  estate,  whenever  it  is  also  of  the  inheritable  blood  of  the 
ancestor. 

The  judgment  below  is  reserved;  and  judgment  here  in  favor  of 
the  defendants  below,  for  the  tract  of  one  hundred  and  ten  acres, 
the  *part  of  the  property  in  dispute,  the  tract  of  twenty-five  r*Aoc) 
acres,  and  the  moiety  of  the  ninety-acre  tract,  and  in  favor  *- 
of  the  plaintiffs  below  for  the  other  moiety  of  the  said  ninety-acre 
tract. 

Judgment  accordingly. 

Cited  by  counsel,  12  Harris  164 ;  2  Wright  428. 

Cited  by  the  court  below,  5  Barr  166. 

Cited  by  the  court,  6  W.  &  S.  262  ;  7  Casey  291 ;  explained,  10  Harris  294. 

See  also,  S  Barr  36. 
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Allison  against  The  Delaware  and  Schuylkill  Canal 

Company. 

CERTIORARI. 

1.  Under  the  act  of  the  12th  of  April  1828,  incorporating  the  Delaware 
and  Schuylkill  Canal  Company,  a  person  who  may  be  injured  by  or  receive 
damage  from  the  works  of  the  company,  or  by  reason  of  the  making  of  the 
canal,  may  commence  proceedings,  and  obtain  an  assessment  of  damages,  as 
soon  as  the  injury  or  damage  has  been  sustained  by  him ;  although  the  canal 
has  not  been  completed  throughout. 

2.  On  a  certiorari  to  remove  proceedings  for  the  assessment  of  damages  in 
the  case  of  a  canal,  &c.,  the  Supreme  Court  will  not  examine  into  exceptions 
which  depend  on  depositions  taken  in  the  court  below  ;  relating  to  the  assess- 
ment of  the  damages. 

THIS  case  came  before  the  court  upon  a  certiorari  to  the  Dis- 
trict Court  for  the  City  and  County  of  Philadelphia,  to  remove  the 
proceedings  in  a  certain  suit  instituted  by  Frances  Allison  against 
"  The  President,  Managers  and  Company  of  the  Delaware  and 
Schuylkill  Canal." 

The  proceedings  in  the  court  below  were  commenced  under  the 
authority  of  an  act  of  assembly  passed  on  the  12th  day  of  April 
1828,  entitled,  "  An  act  to  enable  the  governor  of  this  Common- 
wealth to  incorporate  a  company  for  opening  a  canal  and  lock 
navigation  between  the  rivers  Delaware  and  Schuylkill,  through  the 
southern  section  of  Philadelphia  county ;"  the  material  provisions 
of  which  are  the  following : 

"  SECTION  6.  And  be  it  further  enacted  by  the  authority  afore- 
sa^'  *^hat  the  president  and  managers  shall  have  full 
power  and  authority  to  appoint  all  officers  necessary  to 
supply  vacancies,  occasioned  by  death,  resignation  or  otherwise ; 
and  also  to  appoint  one  or  more  superintendents  of  the  works  to 
be  undertaken  by  them ;  and  to  hire  and  employ  all  such  engi- 
neers, artists,  workmen  and  laborers,  to  enter  into  all  and  singu- 
lar the  land  and  lands  lying  between  the  rivers  Delaware  and 
Schuylkill  in  the  county  of  Philadelphia  south  of  said  city,  and 
to  lay  out  and  survey  such  routes  or  tracts  as  may  be  most  prac- 
ticable for  effecting  a  navigable  canal  between  the  said  rivers 
Delaware  and  Schuylkill,  by  means  of  locks  and  all  other  need- 
ful devices,  doing  nevertheless  as  little  damage  as  possible  to  the 
grounds  and  other  enclosures  in  and  over  which  they  shall  pass ; 
and  if  in  the  opinion  of  the  president  and  managers  of  the 
said  Delaware  and  Schuylkill  Canal  Company,  the  introduction 
of  any  different  mode  or  device,  or  any  improvement  hitherto 
adopted,  or  such  as  may  hereafter  be  invented  in  the  system  of 


1840.J  OF  PENNSYLVANIA.  483 

[Allison  t>.  Delaware  &  Schuylkill  Canal  Co.] 

internal  navigation,  will  be  beneficial,  it  shall  be  lawful  for  them  to 
make  use  of  and  employ  the  same  from  time  to  time :  and  as  well 
for  such  purposes  as  for  the  necessary  prosecution  of  the  same,  the 
said  president  and  managers,  and  their  engineers,  workmen  and 
laborers,  to  enter  into  and  upon  all  and  singular  the  land  and  lands 
intended  or  supposed  to  be  the  proper  route  for  canal  and  lock  nav- 
igation ;  and  shall  have  the  power  to  buy  so  much  land  along  the 
track  or  route  of  the  canal  and  adjoining  thereto,  and  tenements, 
waters,  water-courses,  and  all  other  real  hereditaments  as  shall  be 
necessary  for  the  proper  construction  of  said  canal  and  other  works 
necessary  thereto  :  and  on  the  application  to  the  District  Court  for 
the  City  and  County  of  Philadelphia,  of  any  person  or  persons,  or 
the  executors,  administrators  or  other  legal  representatives  of  any 
person  or  persons  who  shall  be  injured  by,  or  receive  damage  from 
the  works  of  said  company,  or  by  reason  of  the  making  of  said 
canal,  it  shall  be  the  duty  of  the  said  court,  at  the  election  of  the 
party  making  snch  application,  to  appoint  five  judicious  freeholders 
of  any  neighboring  county,  or  award  a  venire  directed  to  the  sheriff 
of  any  adjoining  county,  to  summon  a  jury  of  disinterested  men 
from  said  adjoining  county,  whose  duty  it  shall  be  to  view  the  prem- 
ises, to  ascertain  and  report  to  the  said  court  what  damages,  if  any, 
have  been  sustained  by  such  person  or  persons,  or  those  whom  they 
represent,  by  reason  of  the  said  canal  or  other  works ;  which  report 
being  confirmed  by  the  court,  judgment  shall  be  entered  thereon, 
and  execution  on  motion,  shall  be  issued  in  case  of  non-payment  of 
the  money  awarded,  with  reasonable  costs,  to  be  assessed  by  the 
court:  and  it  shall  be  the  duty  of  the  freeholders  or  jury,  as  the 
case  may  be,  in  valuing  any  lands,  tenements  or  hereditaments,  or 
making  an  assessment  of  damages  for  other  injuries  or  damages  sus- 
tained, to  take  into  consideration  the  advantage  derived  to  the 
owner  or  owners  of  the  premises,  from  the  said  canal  or  navigation 
*passing  through  the  same :  Provided,  That  in  order  to  pro-  r*AQA 
cure  the  location  and  construction  of  the  canal  in  this  act  ^ 
authorized,  in  such  manner  in  all  respects  as  shall  be  best  calculated 
to  promote  and  secure  the  public  interests  and  extension  of  the  great 
system  of  internal  improvement,  the  company  hereby  incorporated 
shall  not  commence  the  construction  of  the  canal  until  the  location, 
dimensions  and  plan  thereof  shall  have  been  approved  of  by  the 
board  of  Pennsylvania  Canal  Commissioners;  and  the  said  board 
are  hereby  authorized,  if  at  any  time  they  shall  deem  it  necessary, 
to  employ  one  or  more  able  and  skilful  engineers  to  assist  them 
therein." 

"  SECTION  16.  And  be  it  further  enacted  by  the  authority  afore- 
said, that  before  the  company  shall  enter  upon  the  land  or  other 
property  owned  or  ocupied  by  any  individual  or  individuals  for  the 
purpose  of  constructing  said  canal  or  works  connected  therewith, 
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they  shall  pay  such  damages  as  may  be  agreed  upon  or  give  secu- 
rity for  the  same,  to  be  approved  of  by  the  District  Court  for  the 
City  and  County  of  Philadelphia." 

The  last  mentioned  section  was  repealed  by  an  act  passed  on  the 
17th  day  of  March  1836. 

On  the  23d  of  June  1838,  the  petition  of  Frances  Allison  was 
presented,  setting  forth  that  she  had  received  damage  in  consequence 
of  the  opening  of  the  canal  through  her  land,  and  praying  the 
appointment  of  five  freeholders  to  view  the  premises,  &c.  On  the 
22d  of  December  1838,  five  freeholders  were  accordingly  appointed, 
who  made  a  report  on  the  26th  of  June  1839,  awarding  certain 
damages  to  the  petitioner.  The  following  exceptions  were  filed  to 
this  report. 

"  The  defendants  in  the  above  case  except  to  the  report  of  the 
freeholders  appointed  to  assess  the  damages,  &c. 

1st.  Because  the  damages,  if  any  have  been  sustained  in  the 
above  case,  ought  not  to  have  been  assessed,  until  the  completion 
of  the  said  canal. 

2d.  Because  the  said  freeholders  have  not  taken  into  considera- 
tion the  advantages  derived  to  the  owner  of  the  premises  from  the 
canal  passing  through  the  same. 

3d.  Because  the  said  freeholders  have  given  the  extreme  value  of 
the  land  taken,  without  any  deduction  for  wharves,  landing-places, 
building  lots,  and  other  benefits  which  will  accrue  to  the  petitioner 
from  the  said  canal. 

4th.  Because  the  said  freeholders  have  assessed  th-e  damages 
stated  in  the  said  report,  on  the  ground  that  the  said  canal  will  never 
be  completed. 

5th.  Because  the  damages  assessed  in  the  above  case  are  exces- 

*485~l   8've'  *anc^  Sreatlj  Beyond  the  fair  value  of  the  land  taken 

J   for  the  purposes  of  the  canal." 

After  argument,  these  exceptions  were  overruled ;  and  on  the 
28th  of  September  1839,  judgment  was  entered  on  the  report.  On 
the  4th  of  October,  a  rule  was  obtained  by  the  counsel  for  the  peti- 
tioner to  show  cause  why  an  execution  should  not  be  issued  and 
why  the  bill  filed  by  the  plaintiff  should  not  be  assessed  by  the  court 
as  her  reasonable  costs.  On  the  26th  of  October  1839,  a  motion 
was  made  on  the  part  of  the  defendants  to  recommit  the  report  to 
the  freeholders ;  founded  on  certain  dispositions  of  the  freeholders, 
in  which  they  stated  in  substance  that  they  included  the  supposed 
costs  of  the  proceedings  and  the  fee  to  the  counsel  of  the  petitioner 
in  the  damages  awarded  to  her.  On  the  9th  of  November  1839, 
the  rule  obtained  on  the  4th  of  October,  by  the  counsel  for  the 
petitioner  was  made  absolute,  except  so  far  as  related  to  costs,  the 
claim  for  which  was  waived  by  the  petitioner ;  and  on  the  same  day 
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the  motion  made  on  the  part  of  the  defendants  to  recommit  the 
report  to  the  freeholders  was  refused. 

This  certiorari  was  then  taken  ;  and  on  the  return  of  the  record 
the  following  errors  were  assigned  : 

1.  The  court  erred  in  granting  the  prayer  of  the  petition  in  this 
case ;  the  same  not  setting  forth  that  the  canal  was  completed. 

2.  The  court  erred  in  appointing  a  jury  to  view  the  premises  and 
assess  the  damages,  before  the  completion  of  the  canal. 

3.  The  damages,  if  any  were  sustained  by  the  petitioner,  ought 
not  to  have  been  assessed  until  the  completion  of  the  canal. 

4.  The  jury  or  freeholders  did  not  take  into  consideration  the 
advantages  derived  to  the  owner  of  the  premises  from  the  canal 
passing  through  the  same. 

5.  The  jury  or  freeholders  assessed  the  damages  stated  in  their 
report,  on  the  ground  that  the  said  canal  will  never  be  completed. 

6.  The  jury  or  freeholders  gave  excessive  damages  in  this  case. 

7.  The  jury  or   freeholders  included   in    their   assessment   of 
damages,  the  costs,  or  supposed  costs  and  expenses  of  the  view, 
reference,  their  own  pay,  counsel  fees,  &c. 

8.  The  court  erred  in  dismissing  the  exceptions,  and  confirming 
the  report  in  this  case. 

9.  The  court  erred  in  making  absolute  the  rule  to  show  cause 
why  execution  should  not  be  issued  in  the  above  case. 

10.  The  court  erred  in  refusing  to  recommit  the  report  to  the 
freeholders. 

*11.  The  court  erred  in  discharging  the  motion  to  recom-  r*Aaa 
mit  the  report  to  the  freeholders. 

Several  other  cases  were  removed  at  the  same  time  and  argued 
together. 

Mr.  T.  I.  Wharton,  for  the  plaintiffs  in  error,  contended — 

1.  That  the  proceedings  were  prematurely  instituted,  and  that  the 
damages  ought  not  to  have  been  assessed  until  the  completion  of 
the  canal.     Commonwealth  v.  Fisher,  1  P.  &  W.  462 ;    Common- 
wealth v.  McAllister,  2  Watts  190. 

2.  That  the  report  was  bad,  because  the  freeholders  included  the 
costs,  &c.  in  the  damages.     Watson  on  Arbitrators  94;  Buckley  v. 
Ellmaker,  13  S.  &  R.  71  ;  Hamilton  v.  Gallagher,  4  Yeates  202  ; 
Davis  v.  Canal  Co.,  4  Binn.  296  ;  Thellusson  v.  Cramond,  1  Wash. 
C.  C.  Rep.  319. 

3.  That  this  court  had  a  right  to  review  these  proceedings.  Wal- 
ters v.  Junkins,  16  S.  &  R.  414  ;  Richter  v.  Rittenhouse,  3  Rawle 
273 ;  Hewit  v.  Ramsey,  2  Watts  91  ;  Road  in  Bucks  County,  3 
Whart.  105  ;  Railroad  v.  Trimble,  4  Id.  47. 

Mr.  Tyson  (with  whom  was  Mr.  Gr.  M.  Wharton),  for  the  several 
petitioners  argued — 
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1.  That  upon  the  true  construction  of  the  act  of  1828,  the  peti- 
tioners had  a  right  to  a  jury,  as  soon  as  the  canal  was  completed  on 
their  land  respectively  ;  referring  to  art.  vii.  §  iv.  of  the  amended 
constitution. 

2.  That  the  exceptions  to  the  report  on  the  ground  of  the  costs, 
were  too  late  in  the  court  below ;  and  at  all  events,  that  the  court 
would  not  rehear  the  case  on  the  depositions.     Graham  on  New 
Trials  173  ;  2  Atk.  319 ;  2  Vesey  522. 

PER  CURIAM. — The  exception  to  the  appointment  of  viewers 
before  the  completion  of  the  canal  is  disposed  of  by  the  Common- 
wealth v.  McAllister. 

Such  of  the  other  exceptions  as  have  been  urged,  depend  on 
depositions,  which  we  have  determined,  perhaps,  after  some  con- 
trariety of  decision  in  cases  of  this  kind,  to  be  inadmissible  ;  and 
this  is  to  be  taken  for  the  established  practice  of  the  court. 

Proceedings  affirmed. 

Cited  by  counsel,  8  W.  &  S.  461. 

Cited  by  the  court,  8  Barr  453  ;  1  Harris  390;  3  P.  F.  Smith  449. 

See  also  ante,  *464  ;  6  Whart.  25.  ||  On  certiorari  the  Supreme  Court  will 
not  review  questions  not  appearing  on  the  record.  In  re  Zenker.  1  W.  N.  C. 
236;  and  cannot  look  into  the  evidence  though  incorporated  in  the  opinion  of 
the  court  below :  In  re  Kensington  Tpk.  Co.,  1  Out.  260.  But  where  the 
testimony  satisfies  the  court  below  that  the  damages  are  excessive  that  cour 
should  set  aside  the  report:  Phila.  &E.  R.  R.  v.  Cake,  9  W.  N.  C.  72.U 
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Darlington  against  Gray. 

IN  ERROR. 

The  defendant  being  indebted  to  the  plaintiff  for  goods  sold,  drew  a  bill  of 
exchange  for  the  amount  on  A.,  which  was  duly  accepted,  but  not  paid.  An 
action  of  assumpsit  was  then  brought  by  the  plaintiff  against  the  defendant, 
in  which  the  plaintiff  declared  for  goods  sold,  work  and  labor  done,  and  on 
an  account  stated.  This  action  was  arbitrated  by  the  defendant.  At  the  hear- 
ing before  the  arbitrators  the  plaintiff  produced  no  other  evidence  than  the  bill 
of  exchange.  The  arbitrators  found  that  the  plaintiff  had  no  cause  of  action. 
The  plaintiff  appealed  ;  and  on  the  trial  before  the  jury  the  plaintiff  gave  in 
evidence  his  book  account  but  not  the  bill  of  exchange.  A  verdict  and 
judgment  were  given  for  the  defendant.  A  new  action  was  then  brought, 
in  which  the  plaintiff  declared  against  the  defendant  as  a  drawer  of  the  bill 
of  exchange.  Held,  that  if  the  bill  of  exchange  were  taken  in  payment  and 
satisfaction  of  the  debt  for  goods  sold,  &c.,  it  formed  a  distinct  cause  of 
action  ;  and  that  the  verdict  and  judgment  in  the  action  for  the  goods  sold, 
&c.,  were  not  conclusive  against  the  right  to  recover  in  this  action.1 

ERROR  to  the  Common  Pleas  of  Chester  county. 

William  Gray  brought  an  action  of  assumpsit  to  the  use  of  Enoch 
Gray  against  Benedict  Darlington,  to  May  Term  1830,  under  the 
following  circumstances  : 

In  1824,  Gray  sold  goods  to  Darlington,  and  afterwards  took  his 
bill  of  exchange  on  one  Boyer,  of  Reading,  for  the  amount,  which 
was  duly  accepted,  but  not  paid. 

Gray  brought  suit  in  1825,  against  Darlington,  and  declared  for 
goods  sold,  work  and  labor,  and  on  an  account  stated.  The  defend- 
ant then  arbitrated  the  case.  Before  the  referee,  the  plaintiff  did 
not  produce  his  declaration,  or  offer  any  evidence  of  goods  sold,  or 
work  and  labor,  as  laid  in  his  declaration  ;  but  gave  in  evidence 
and  relied  upon  the  bill  of  exchange  which  constituted  the  single 
matter  in  dispute  on  this  hearing.  The  arbitrators  awarded  "  no 
cause  of  action,"  and  the  plaintiff  appealed.  On  the  trial  after- 
wards in  court,  he  relied  upon  his  book  account,  and  did  not 
produce  the  bill  of  exchange,  or  introduce  it  in  any  way  to  the 
consideration  of  the  court  and  jury.  The  verdict  *and  r*«oo 
judgment  were  for  the  defendant.  The  plaintiff  then  insti-  I 
tuted  this  suit  and  declared  upon  this  bill  of  exchange.  The 
defendant  pleaded  specially,  a  former  recovery,  setting  out  the 
reference  and  award.  The  plaintiff  replied,  alleging  that  the  ver- 
dict and  judgment  in  that  case  were  for  a  different  cause  of  action  ; 
not  traversing  the  award.  The  defendant  demurred,  assigning  this 

1 1|  i.  e.  The  record  of  the  suit  for  goods  sold,  &c.,  could  not  be  contradicted, 
by  parol  evidence  that  it  was  for  a  different  cause  of  action  than  that  set 
forth  in  the  declaration.  || 
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for  special  cause.  Upon  the  demurrer,  a  statement  of  facts  was 
agreed  upon,  and  filed  of  record. 

The  defendant  being  a  relation  of  Judge  Darlington,  then  presi- 
dent judge  of  the  district,  the  case  was  submitted  with  the  pleadings 
at  a  special  court,  to  Judge  King,  who  overruled  the  demurrer,  and 
gave  judgment  of  respondeat  ouster ;  whereupon  the  defendant 
pleaded  the  general  issue. 

On  the  trial  before  Judge  King,  the  defendant  gave  in  evidence, 
and  relied  upon  the  award  in  the  former  case,  with  proof  that  it 
constituted  the  only  matter  tried  before  the  arbitrators.  The  plain- 
tiff obtained  a  verdict  and  the  defendant  moved  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  law  in  this  respect,  and 
that  the  law  had  not  been  sufficiently  or  properly  explained  to  the 
jury  in  the  charge  of  the  court.  The  court  granted  a  new  trial. 
Judge  King,  giving  the  following  opinion  : 

"  Among  the  various  reasons  assigned  for  a  new  trial,  there  are 
but  two  which  I  regard  as  in  any  substantial  manner  affecting 
the  verdict.  These  are,  first,  that  the  verdict  is  against  the  weight 
of  the  evidence;  second,  that  the  court  did  not  in  their  charge  to 
the  jury,  enforce  with  sufficient  distinctness  the  legal  effect  of  the 
former,  and  subsisting  verdict  and  judgment  in  Gray  v.  Darling- 
ton. The  facts,  so  far  as  they  bear  on  these  points,  as  they  present 
themselves  to  my  mind  from  a  view  of  all  the  evidence,  may  be  thus 
stated.  On  the  31st  day  of  August  1824,  Benedict  Darlington, 
the  defendant,  being  indebted  to  the  plaintiff,  William  Gray,  in  the 
sum  of  one  hundred  and  fifty  dollars,  drew  his  draft  for  that  amount 
in  favor  of  the  plaintiff,  on  Jacob  K.  Boyer  of  Reading,  which  was 
duly  accepted.  At  maturity,  however,  the  draft  was  dishonored 
and  protested.  Subsequently  Benedict  Darling  promised  to  pay 
the  draft,  which  promise,  for  reasons  not  important  to  be  now 
noticed,  not  being  complied  with,  William  Gray  instituted  his 
action  against  him  in  the  Common  Pleas  of  Chester  county,  to 
August  term  1825.  In  this  action,  William  Gray  declared  against 
Benedict  Darlington,  for  work  and  labor  done,  for  goods  sold  and 
delivered,  and  on  an  account  stated.  At  the  time  of  the  commence- 
ment of  this  action,  it  does  not  appear  that  Gray  had  any  other 
claim  or  demand  against  Darlington,  except  such  as  arose  from 
the  unpaid  draft,  or  the  consideration  for  which  it  was  given.  The 
cause  was  arbitrated,  and  before  the  arbitrators,  Gray  gave  in 
evidence  as  his  cause  of  action,  the  protested  draft  already  noticed. 
The  award  of  the  arbitrators  being  for  the  defendant,  Gray  appealed, 
*ioq-i  and  on  the  10th  of  November  *1829,  a  trial  by  jury  was 
J  had,  on  which  the  verdict  was  also  for  the  defendant.  On 
thi»  trial  Gray  did  not  give  the  draft  in  evidence,  but  exhibited  as 
his  cause  of  action  a  book  account  against  Darlington,  which  from 
the  testimony  of  William  Gray,  given  on  the  trial  before  me,  I  have 
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no  doubt  was  the  consideration  for  which  the  draft  was  given.  On 
the  6th  day  of  May  1830,  Gray  instituted  the  present  suit  for  the 
use  of  Enoch  Gray,  his  assignee,  and  declared  on  the  draft  of  the 
31st  of  August  1824.  At  the  trial,  the  defendant  gave  in  evi- 
dence the  record  and  judgment  in  the  case  of  Gray  v.  Darlington, 
brought  to  August  term  1825,  and  insisted,  among  other  things, 
that  this  record,  connected  with  testimony  of  William  Gray,  show- 
ing that  the  foundation  of  that  action  was  the  same  as  the  present 
one,  viz.,  the  draft  of  August  31st  1824,  was  conclusive  evidence 
against  the  right  of  the  plaintiff  to  recover.  The  instructions 
given  by  me  to  the  jury  in  these  particulars  were  "  that  if  from 
the  evidence  they  were  satisfied  the  first  suit  of  Gray  v.  Darling- 
ton, was  either  for  the  protested  draft,  or  its  consideration,  the 
plaintiff  could  not  recover,  but  was  concluded  by  the  verdict  and 
judgment  in  that  case ;  but  if  from  the  evidence  they  were  satis- 
fied that  the  cause  of  action  in  that  case  was  for  a  different  debt 
or  demand,  that  the  plaintiff  could  recover  in  this  action,  the 
former  verdict  and  judgment  to  the  contrary  notwithstanding." 
Which  of  these  alternate  views  was  the  correct  one,  was  of  course 
submitted  to  their  decision  as  a  question  of  fact.  Since  the  argu- 
ment for  a  new  trial,  I  have  given  the  case  a  calm  and  deliberate 
re-consideration,  and  whatever  may  have  been  my  impressions  on 
the  trial,  under  the  influence  of  the  apparent  equity  of  the  plain- 
tiff's claim,  arising  from  an  impression  that  he  had  never  received 
actual  payment  of  the  draft;  1  find  my  self 'impelled  to  the  con- 
clusion, that  under  the  existing  aspect  of  the  evidence,  the  verdict 
cannot  be  sustained  consistently  with  the  well-settled  principles  of 
law.  If  there  is  one  principle  of  law  more  free  from  difficulty  than 
another,  it  is,  that  a  verdict  for  the  same  cause  of  action  between 
the  same  parties,  is  absolutely  conclusive  ;  and  so  long  as  it  remains 
in  full  force  and  effect,  the  matters  determined  by  such  verdict  and 
judgment  never  can  again  be  the  subject  of  litigation  between 
them.  The  legal  maxim  is,  "  nemo  debet  bis  vexari  si  constat  curice 
quod  sit  pro  una  et  eadem  causa."  5  Co.  Rep.  61.  Nor  can  the 
defeated  party  re-agitate  the  settled  controversy  by  modifying  the 
form  of  his  action.  For  the  cause  of  action  is  the  same,  when  the 
same  evidence  will  support  both  actions,  although  the  actions  may 
happen  to  be  founded  on  different  writs.  2  Black.  Rep.  831 ;  3 
Wils.  308 ;  1  Starkie  196  ;  8  Johns.  383 ;  7  Id.  20 ;  4  Rawle 
284  ;  18  8.  ft  R.  276.  The  plaintiff  cannot  have  a  second  inves- 
tigation of  the  same  original  matter,  when  it  has  passed  once  "  in 
rem  judicatam."  4  Rawle  485.  "  A  verdict,"  says  Judge  Rogers, 
in  Killheffer  v.  Herr,  17  S.  &  R.  319,  "  for  the  same  cause  of 
action,  between  the  same  *parties  is  conclusive  ;  for  when  r*_iqa 
a  court  of  competent  jurisdiction  has  adjudicated  directly  ' 
upon  a  particular  matter,  the  same  point  is  not  open  to  inquiry  in 
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a  subsequent  suit  for  the  same  cause  and  between  the  same  parties. 
It  may  be  a  great  misfortune,  as  in  this  case,  that  from  causes  over 
which  he  had  no  control,  the  party  may  not  have  been  properly 
prepared  for  trial.  It  is,  however,  a  misfortune  which  the  court 
cannot  remedy,  as  the  rule  is  settled  on  the  principle  that  there 
must  be  an  end  of  litigation,  and  to  provide  against  the  loss  of 
testimony."  It  is  true  that  there  are  cases  where  a  plaintiff  has 
embraced  several  demands  in  his  declaration,  but  on  the  trial  of 
the  action,  has  offered  evidence  as  to  part,  and  no  evidence  as  to 
the  others,  that  he  has  been  permitted  to  show  the  truth  of  the 
fact  in  a  subsequent  action  for  the  demand  not  inquired  into  in  the 
original  action.  Sedden  v.  Tutop,  6  T.  R.  607  ;  Snyder  v.  Croy, 
2  Johns.  227.  But  even  in  a  case  of  this  urgency,  Lord  Kenyon, 
who  ruled  the  leading  case  in  which  this  doctrine  is  established,  felt 
he  was  occupying  dangerous  ground.  He  observes,  "that  this 
is  a  question  of  great  delicacy ;  we  must  take  care  not  to  tempt 
persons  to  try  experiments  in  one  action,  and  when  they  fail,  to 
suffer  them  to  bring  another  action  for  the  same  demand  ;  the 
plaintiff  who  brings  a  second  action  ought  not  to  leave  it  to  nice 
investigation  to  see  whether  the  two  causes  of  action  be  the  same; 
he  ought  to  show  beyond  all  controversy,  that  the  second  is  a  differ- 
ent cause  of  action  from  the  first,  in  which  he  failed."  But  even 
when  demands  unquestionably  distinct  and  separate  have  been 
united  in  one  action,  if  a  claim  has  been  submitted  to  a  jury,  and 
they  disallow  it,  or  alfow  less  than  the  plaintiff  is  entitled  to  recover, 
or  overlook  part  of  his  demand,  a  verdict  and  judgment  thereon  is 
a  conclusive  bar  to  a  second  action  for  the  same  cause.  16  John. 
136 ;  10  Id.  365 ;  2  Id.  210;  11  Id.  530  ;  Hess  v.  Heebie,  6  S.  & 
R.  57  ;  3  Cow.  152.  It  is  only  where  no  evidence  has  been  given 
of  one  of  several  and  distinct  demands,  severally  and  distinctly  set 
out  in  the  plaintiff's  declaration,  that  he  has  been  permitted  to 
recover  the  omitted  demand  in  a  new  action ;  and  even  in  such  a 
case,  the  legal  presumption  is  against  the  right  to  recover  in  the 
first  instance  ;  and  in  the  language  of  Lord  Kenyon,  such  a  plain- 
tiff "must  show  beyond  all  controversy,"  that  he  has  such  right. 
The  legal  operation  of  a  former  verdict  and  judgment  between  the 
same  parties,  where  the  same  subject-matter  is  agitated  in  a  new 
action,  being  ascertained,  we  are  next  to  inquire  what  extent  is 
such  a  former  verdict  obligatory  on  courts  and  juries  on  the  trial 
of  such  subsequent  action.  The  doctrine  in  this  respect  is  equally 
free  from  doubt.  In  actions  of  assumpsit  or  debt  where  special 
pleading  is  not  required,  and  where  a  former  recovery  is  given  in 
evidence,  the  record  of  such  recovery  is  conclusive  evidence  binding 
on  the  plaintiff,  the  court  and  the  jury.  Killheffer  v.  Herr,  17  S. 
*4911  ^  ^"  ^  "  Whatever,"  says  Judge  Kennedy,  in  *Marsh 

J  v.  Pier,  4  Rawle  288,  "  on  the  trial  of  a  cause,  from  the 
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state  of  the  pleadings  in  it,  the  record  of  a  judgment  rendered  by 
a  competent  tribunal  upon  the  merits,  in  a  former  action  for  the 
same  cause,  between  the  same  parties  or  those  claiming  under  them, 
is  properly  given  in  evidence  to  the  jury,  it  ought  to  be  considered 
conclusively  binding  on  both  court  and  jury,  and  to  preclude  all 
further  inquiry  in  the  cause ;  otherwise  the  rule  or  maxim,  expedit 
reipublicce  ut  sit  finis  litium,  which  is  as  old  as  the  law  itself,  and 
part  of  it,  will  be  exploded  and  entirely  disregarded.  But  if  it  be 
part  of  our  law,  as  it  seems  admitted  by  all  that  it  is,  it  appears 
to  me  that  the  court  and  the  jury  are  clearly  bound  by  it,  and  not 
at  liberty  to  find  against  such  former  judgment.  A  contrary 
doctrine,  it  seems  to  me,  subjects  the  public  peace  and  quiet  to  the 
will  or  neglect  of  individuals,  and  prefers  the  gratification  of  a 
litigious  disposition  on  the  part  of  suitors  to  the  preservation  of  the 
public  tranquillity  and  happiness."  In  Cist  v.  Zeigler,  16  S.  &  R. 
285,  Judge  Duncan,  in  remarking  on  this  rule,  observes,  "  I  know 
there  are  recent  English  decisions,  that  if  the  former  judgment  is 
not  pleaded,  but  given  in  evidence  on  the  general  issue,  it  is  not 
conclusive  on  the  general  issue.  Yet  the  law  appears  to  have  been 
settled  to  the  contrary  by  many  authoritative  decisions,  which  I  am 
not  inclined  to  disturb." 

Let  us  now  examine  briefly  the  application  of  these  principles 
to  the  case  before  us.  When  William  Gray,  the  present  plaintiff, 
instituted  his  action  in  1825,  against  Benedict  Darlington,  he  had 
but  one  claim  arising  from  the  draft  on  Boyer,  or  the  consideration 
for  which  the  draft  was  given  by  Darlington.  Before  the  arbitra- 
tors he  exhibited  this  claim  in  one  shape,  viz.,  on  the  protested 
draft.  Having  failed  before  this  tribunal,  he  appealed  ;  and  on  the 
trial  before  the  jury  he  presented  it  in  another  form,  to  wit,  as  a 
claim  arising  from  a  book  account ;  still  however  both  being  sub- 
stantially the  same.  In  this  he  was  equally  unfortunate,  the  ver- 
dict also  being  against  him.  In  the  action  under  which  he  was 
thus  twice  worsted,  it  was  perfectly  competent  for  him,  under  the 
pleadings,  to  have  gone  either  on  the  draft  itself,  or  on  the  considera- 
tion for  which  it  was  given.  In  the  different  stages  of  the  cause  he1 
went  for  both,  and  with  equal  ill  success.  It  may  be  that  loss  of 
testimony,  want  of  experience  in  his  then  counsel,  or  some  other 
casualty,  produced  these  results  against  the  true  merits  of  the  con- 
troversy ;  but  still  the  judgment  which  decided  that  he  had  no  claim 
or  demand  at  the  time  of  its  rendition  against  Benedict  Darlington 
remained  unreversed  and  in  full  operation.  In  this  state  of  things 
he  instituted  this  action,  obviously,  from  the  whole  evidence  con- 
sidered together,  for  the  same  claim  which  had  been  passed  upon 
by  the  former  decision.  That  such  a  course  of  procedure  is  inadmissi- 
ble, is  clear.  It  is  true  that  I  submitted  the  question  to  the  jury 
to  decide  whether  the  substantial  causes  of  action  in  both  suits 
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*4.Q91  were  the  same,  or  *different ;  directing  them,  if  the  former 
•*  was  the  truth  of  the  case,  the  verdict  should  be  for  the 
defendant;  if  otherwise,  for  the  plaintiff;  and  that  their  verdict 
was  for  the  plaintiff;  of  course,  negativing  the  position  that  the 
causes  of  action  in  both  suits  were  the  same.  But  on  a  careful 
review  of  the  testimony,  in  which  I  have  not  failed  to  give  the  case 
stated  all  the  consideration  it  is  entitled  to,  I  cannot  perceive  on 
what  grounds,  apparent  in  the  testimony,  they  have  arrived  at  this 
result.  The  more  I  have  reflected  on  the  case,  the  more  assuredly 
I  am  led  to  the  conviction,  that  the  conclusive  nature  and  effect  of 
the  former  verdict  was  not  sufficiently  considered  by  the  jury ;  and 
that  their  verdict  was  rendered  more  with  regard  to  the  apparent 
equity  of  the  plaintiff's  claim,  than  to  his  being  or  not  being 
estopped  from  asserting  it  before  them  by  the  legal  effect  and 
operation  of  the  former  verdict.  When  the  case  however  comes 
before  a  second  jury,  the  law,  and  the  reasons  on  which  it  is  founded, 
can  be  fully  expounded  and  enforced ;  and  unless  a  different  state 
of  evidence  is  exhibited  by  the  plaintiff,  will  no  doubt  be  recog- 
nised and  sustained  by  their  verdict.  In  conclusion,  I  think  it 
proper  to  say,  that  the  facts,  as  they  appeared  on  the  trial,  particu- 
larly as  they  were  proved  by  the  testimony  of  William  Gray,  and 
as  they  are  represented  in  the  case  stated,  are  essentially  different, 
and  call  for  different  conclusions.  But  if  it  were  otherwise,  I  could 
not  in  this,  or  any  other  case,  hesitate  in  abandoning  an  opinion 
which  on  full  reflection  I  was  satisfied  was  not  tenable.  Consis- 
tency, under  such  circumstances,  could  only  be  maintained  at  the 
expense  of  conscience.  Upon  the  whole,  I  am  of  opinion,  that  the 
case  should  be  submitted  to  another  jury,  when  the  lights  which 
court  and  counsel  have  obtained  from  the  able  discussion  of  this 
motion,  will  facilitate  the  final  decision  of  this  protracted  contro- 
versy. The  prothonotary  of  Chester  county  will,  according  to  the 
agreement  of  the  parties  accompanying  this  judgment,  make  the 
rule  for  a  new  trial  absolute." 

After  the  new  trial  had  been  ordered,  Judge  Darlington  died ; 
and  the  case  then  came  on  to  be  tried  before  his  successor,  Judge 
Bell,  on  the  10th  of  February  1840,  when  the  learned  judge 
charged  the  jury  in  substance  as  follows : 

"  This  is  an  action  of  assumpsit,  brought  to  recover  the  amount 
alleged  to  be  due  on  an  inland  bill  of  exchange,  drawn  by  the 
defendant  on  Jacob  K.  Boyer,  in  favor  of  William  Gray,  which 
was  accepted,  but  afterwards  dishonored.  It  is  not  denied  that 
the  defendant  had  due  notice  of  the  non-payment  of  the  bill,  and 
that  he  was  therefore  liable  to  pay  the  amount  called  for  by  it. 
It  is  in  proof  that  the  defendant  recognised  this  liability,  and 
repeatedly  promised  to  pay.  Unless,  therefore,  something  has 
occurred  since,  which  constitutes  a  sufficient  defence,  the  plaintiff 
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is  entitled  to  "recover.  It  is  said  that  such  an  objection  r*4Qq 
against  the  plaintiff's  right  exists.  In  order  to  under-  "• 
stand  the  nature  of  this  defence,  a  short  review  of  the  facts  of 
the  case  is  necessary.  (Here  the  judge  stated  the  facts  proved 
in  the  cause.)  After  the  bill  of  exhange  had  been  dishonored, 
William  Gray  brought  suit  against  Benedict  Darlington,  to 
August  terra  1825,  in  this  court,  in  which  he  declared  for  work 
and  labor  done,  and  on  an  account  stated ;  thus,  as  it  would  seem, 
recurring  to  his  original  cause  of  action,  as  he  had  a  right  to  do, 
unless  it  was  extinguished  by  the  acceptance  of  the  bill  of  exchange. 
This  declaration  was  filed  on  the  23d  of  September  1828.  On  the 
4th  of  October  of  the  same  year,  the  defendant  entered  a  compul- 
sory rule  of  reference,  in  pursuance  of  which  arbitrators  were  chosen, 
who,  on  the  15th  of  December,  awarded  that  William  Gray,  the 
plaintiff,  had  no  cause  of  action.  On  the  30th  of  the  same  month, 
Gray  appealed  from  this  award ;  and  the  cause  was  tried  on  the  10th 
of  November  1829,  when  a  verdict  was  rendered  in  favor  of  the 
defendant,  upon  which  judgment  nisi  was  entered  the  same  day. 
On  the  trial  of  the  cause  before  the  arbitrators,  Gray,  the  plaintiff, 
produced  and  relied  on  the  bill  of  exchange  as  the  foundation  of 
his  action.  On  the  trial  of  the  appeal,  he  relied  on  his  original 
book  account,  as  his  cause  of  action,  and  did  not  produce  or  in  any 
way  bring  to  the  notice  of  the  jury  the  bill  of  exchange.  Under 
this  state  of  facts  the  defendant  insists  that  the  award,  verdict  and 
judgment  must  be  taken  as  conclusive  against  the  present  plaintiff's 
right  to  recover  in  this  action  on  the  bill  of  exchange.  It  is  an 
undoubted  rule,  founded  in  public  policy,  that  the  judgment  of  a 
court  of  competent  jurisdiction,  on  the  same  subject-matter,  between 
the  same  parties  or  privies,  is  as  a  plea,  a  bar,  or  as  evidence  con- 
clusive in  any  subsequent  suit.  The  legal  maxim  is,  nemo  debet  bis 
vexari  pro  una  et  cadem  causa.  The  parties  cannot  have  a  second 
investigation  of  the  same  original  matter,  when  it  has  once  passed 
in  rem  judicatam.  It  matters  not  what  may  be  the  force  of  the 
writ  used,  if  the  cause  of  action  be  the  same  substantially,  the  parties 
against  whom  the  judgment  has  passed  is  forever  concluded.  And 
no  matter  what  the  truth  of  the  case  may  be,  the  party  is  bound; 
for  the  effect  of  an  estoppel  is  to  preclude  him  from  alleging  the 
truth.  In  this  case  it  is  not  denied  but  that  the  original  book  account, 
the  settlement  and  bill  of  exchange,  all  constitute  the  same  cause 
of  action,  being  merely  evidence  of  the  same  indebtedness,  unless, 
as-  the  plaintiff  alleges,  the  bill  was  accepted  in  payment  and  dis- 
charge of  the  book  account.  If  this  were  so,  the  acceptance  of  the 
bill  extinguished  the  original  claim,  and  narrowed  the  party's  rem- 
edy down  to  the  bill  of  exchange.  If  you  should  be  of  opinion,  on 
the  evidence,  that  the  bill  was  not  so  accepted,  but  merely  as  colla- 
teral to  the  original  claim,  the  plaintiff  cannot  recover  in  this  suit, 
5  WHARTON — 31 
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because  the  same  subject-matter,  although  in  a  different  form,  has 
*  404-1  passed  in  rem  judicatam;  that  is,  a  competent  *tribunal 
'  has  passed  on  the  rights  of  the  parties,  and  the  judgment 
then  rendered  must  be  taken  as  a  flat  bar  against  the  plaintiff.  In 
other  words,  the  book  account,  settlement,  and  bill  of  exchange 
being  merely  evidence  of  a  means  to  recover  the  same  debt,  Gray 
was  at  liberty  to  select  either  as  the  foundation  of  his  action  ;  and 
if  he  did  so,  and  failed  after  some  proof  given,  he  cannot  be  per- 
mitted to  sustain  another  action  for  the  recovery  of  the  same  debt, 
founded  upon  another  piece  of  evidence  of  its  existence ;  because 
in  the  former  suit,  the  question  whether  this  debt  was  or  was  not 
due,  has  been  passed  on  and  decided  against  him ;  and  if  he  pos- 
sessed an  hundred  collateral  evidences  of,  or  securities  for  its  pay- 
ment, the  effect  would  be  the  same.  But  if  the  bill  of  exchange  was 
accepted  in  payment  and  discharge  of  the  original  debt,  it  became, 
in  itself,  a  new  substantive  and  independent  cause  of  action,  distinct 
from  the  book  account,  settlement,  or  other  foundation  of  claim 
theretofore  existing;  and  unless  his  right  originating  in  and  on  this 
bill,  has  been  regularly  passed  on  and  adjudicated  against  him  by 
a  competent  tribunal,  the  plaintiff  is  entitled  to  recover  in  this  suit. 
It  is  not  pretended  that  any  action  prior  to  this  was  expressly 
founded  on  this  bill  of  exchange,  or  brought  specifically  for  the 
recovery  of  the  sum  due  on  it.  But  it  is  proved  that  on  the  hear- 
ing before  the  arbitrators  in  1828,  William  Gray  produced  and  relied 
on  this  bill  alone;  and  it  is  contended  that  the  award  of  "no 
cause  of  action"  against  the  plaintiff  in  that  suit  being  unreversed 
on  the  appeal,  has  the  effect  of  a  judgment,  operating  to  estop  the 
plaintiff,  and  to  bar  his  recovery  in  the  present  action.  It  is  true 
that  the  act  of  the  20th  of  March  1810,  provided  that  the  award 
of  arbitrators  made  under  the  act  "  shall  have  the  effect  of  a  judg- 
ment against  the  party  against  whom  it  is  made,  and  be  a  lien  on 
his  real  estate  until  such  judgment  be  reversed  on  appeal."  That 
such  a  judgment,  under  all  circumstances,  will  operate  to  bind 
the  real  estate  of  the  party  against  whom  it  is  rendered,  until  it 
is  reversed  on  appeal,  or  otherwise  set  aside,  admits  of  no  doubt. 
But  in  order  to  give  it  the  effect  contended  for  here — the  efficacy 
of  an  estoppel,  when  pleaded,  or  as  conclusive  as  evidence  against 
the  plaintiff's  claim  in  this  action,  it  must  appear  that  some  evidence 
was  given  before  the  arbitrators,  tending  to  support  the  plaintiff's 
cause  of  action  in  the  former  suit,  as  set  out  in  his  declaration. 
It  is  not  enough  to  say  that  the  arbitrators  made  an  award.  It 
is  necessary  to  go  further,  and  ascertain  what  was  the  subject- 
matter  upon  which  they  awarded;  and  in  order  to  do  this  we 
must  first  look  at  the  pleadings.  We  find  then  that  the  declara- 
tion filed  states  the  cause  of  action  to  be  for  work  and  labor 
done  and  an  account  stated.  Nothing  is  said  about  a  bill  of 
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exchange,  nor  is  it  anywhere  suggested  that  such  an  instrument 
was  in  existence.  This  filing  of  a  declaration  is  not  a  mere  idle 
ceremony,  for  by  the  then  existing  law,  enacted  by  the  act  of  the 
28th  of  March  1820,  the  plaintiff  could  not  enter  a  rule  to  arbitrate 
*until  after  a  declaration  or  statement  of  his  cause  of  action  r*inr 
was  filed.  What  was  the  object  of  the  provision  of  this  *- 
statute?  Certainly  to  compel  the  plaintiff  not  only  to  inform  the 
defendant  of  the  complaint  he  was  called  on  to  answer,  but  also 
the  arbitrators  what  was  the  subject-matter  submitted  to  them  for 
their  decision.  Upon  the  hearing,  the  defendant  had  a  right  to 
object  to  the  admission  of  any  evidence  not  tending  to  prove  the 
allegations  of  the  plaintiff;  and  upon  such  objections  made,  it  would 
be  the  duty  of  the  arbitrators  to  reject  it;  or  if  such  irrelevant 
testimony  were  admitted  without  objection,  it  would  be  incumbent 
on  the  arbitrators  to  disregard  it  when  they  came  to  pass  upon  the 
subject  in  controversy  between  the  parties,  as  set  forth  in  the  narr. 
They  are  sworn  "  to  try  all  matters  in  variance  submitted  to  them  ;" 
that  is,  all  matters  in  variance  in  the  suit  submitted  to  them.  To 
step  over  this  limit,  and  to  take  cognizance  of  different  and  foreign 
matters,  even  though  no  objection  were  made,  would,  I  apprehend, 
be  in  them  manifest  error.  What  evidence  then  was  given  to 
these  arbitrators,  and  upon  what  did  they  pass  ?  It  has  already 
been  shown  what  the  plaintiff  declared  for.  In  the  case  agreed  on 
by  the  parties  before  us,  it  is  stated  as  a  fact,  that  no  evidence  was 
given  to  support  the  plaintiff's  cause  of  action,  as  laid  in  his  decla- 
ration, but  that  he  exhibited  the  bill  of  exchange,  and  nothing 
more.  It  is  nowhere  stated  or  proved  that  the  arbitrators  passed 
on  the  liability  of  the  defendant,  arising  out  of  this  bill  of  exchange, 
or  that  they  adjudicated  in  respect  to  it.  In  the  absence  of  proof 
to  the  contrary,  we  are  bound  to  presume  that  they  did  not  attempt 
to  exceed  their  legitimate  powers,  by  investigating  and  deciding 
questions  not  referred  to  them,  but  looking  to  the  cause  of  action, 
as  spread  on  the  record  by  the  plaintiff  himself,  the  award  was 
based,  not  on  the  non-liability  of  the  defendant  on  the  bill  of 
exchange  drawn  by  him,  but  on  the  fact  that  that  bill  of  itself,  and 
unconnected  with  any  other  proof,  did  not  show  that  the  defendant 
was  liable  for  work  and  labor  done  by  the  plaintiff,  or  on  an  account 
stated  between  them.  This  presumption,  it  seems  to  me,  is  strength- 
ened by  the  further  fact,  admitted  in  the  case  stated,  that  on  the 
trial  of  the  appeal,  the  plaintiff  did  not  produce  the  bill  of  exchange, 
but  under  the  same  declaration  gave  in  evidence  and  relied  on  a 
book  account  for  work  and  labor  and  materials  furnished.  How 
then  stands  the  case?  If  the  plaintiff  had  offered  no  evidence  before 
the  arbitrators,  but  appealed  and  took  a  verdict  on  the  claim 
founded  on  his  book  account,  it  will  not  be  pretended  that  the 
award  could  operate  to  conclude  him  in  this  suit,  unless,  as  has  been 
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remarked,  the  bill  was  accepted  by  Gray,  as  merely  collateral,  or 
additional  security.  Can  the  fact  of  his  having  offered  testimony, 
in  itself  utterly  irrelevant,  and  of  itself  not  tending  in  any  degree 
to  support  his  cause  of  action,  work  a  different  effect  ?  I  think 
not.  Irrelevant  proof  is  no  proof,  and  may  be  altogether  rejected, 
or  if  heard,  may  and  ought  to  be  disregarded.  It  is  as  if  no  evidence 
were  given,  and  the  legal  effect  must  be  the  same. 
*4.Qfi1  *^  ^  am  t^ien  ri§ht  ^n  t^e  view  I  have  taken  of  the  action 
-1  of  the  arbitrators,  and  if  you  believe  the  bill  which  is  the 
foundation  of  this  suit  was  accepted  in  payment  of,  and  so  operated 
to  extinguish  the  original  claim,  it  follows,  that  no  competent 
tribunal  has  yet  passed  upon  the  claim  of  this  plaintiff,  arising  from 
and  based  upon  this  bill,  as  independent  of  all  other  claims,  and 
that  consequently  he  stands  before  you  free  of  the  fetters  which  a 
prior  judgment  on  the  same  subject-matter  would  have  imposed ; 
and  that  you  are  at  liberty  to  decide  this  cause  on  its  merits.  But 
if  you  should  think  the  arbitrators  did  pass  upon  and  adjudge  Mr. 
Gray's  claim,  arising  from  the  bill  of  exchange  as  a  distinct,  inde- 
pendent and  substantive  cause  of  action,  I  am  of  opinion,  and  so 
instruct  you,  that  under  all  the  circumstances  of  the  case,  their 
award  cannot  operate  conclusively,  to  prevent  the  plaintiff's  recovery 
in  this  action.  It  has  already  been  said,  that  by  operation  of 
statute,  an  award  of  arbitrators  has  the  effect  of  a  judgment,  until 
it  be  reversed  on  an  appeal.  In  order  to  preserve  the  meaning 
of  the  legislature,  this  word  "  reversed,"  according  to  Judge 
Yeates,  in  King  v.  Sloan,  1  S.  &  R.  77,  must  be  read  '  changed ' 
and  '  altered  ; '  for  if,  upon  the  final  hearing  of  the  appeal,  this 
statutory  judgment  be  changed  or  altered,  either  in  respect  to 
the  amount,  or  in  regard  to  the  subject-matter  adjudicated,  it  may 
be  said  to  be  reversed,  and  altogether  supplied  by  the  judgment 
rendered  on  the  appeal.  Although  an  award  is  a  direct  judgment 
upon  the  matter  submitted,  and  in  some  respects  final,  it  is  not 
so  in  all.  It  has  been  said  to  be  a  new  species  of  judgment. 
If  no  appeal  is  entered  within  twenty  days,  it  is  completely 
final.  Execution  may  be  issued  on  it,  or  a  writ  of  error  brought. 
But  an  appeal  being  entered,  the  appellant  is  entitled  to  a  trial 
by  jury,  and  judgment  will  be  entered  according  to  the  verdict  aa 
usual:  Reed  v.  Garvin's  Ex'rs,  7  S.  &  R.  355.  To  be  sure, 
if  the  appeal  be  not  prosecuted,  but  is  abandoned,  by  suffering  a 
non  pros.,  or  otherwise,  the  award  becomes  final ;  but  when  a  ver- 
dict is  taken,  and  judgment  is  rendered  upon  it,  the  last  judgment 
alone  is  final,  and  the  rights  of  the  parties  are  concluded  by  it, 
not  by  the  prior  award.  But  judgment,  to  operate  as  an  estop- 
pel, must  be  in  its  nature  final.  Here  this  feature  of  the  award 
in  question,  if  it  ever  possessed  it,  was  obliterated  by  the  appeal, 
verdict  and  judgment  rendered  upon  a  cause  of  action  entirely 
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distinct  from  that  presented  by  evidence  to  the  arbitrators,  and 
attempted  to  be  sustained  by  new  and  independent  evidence.  The 
award  was  in  fact  and  effect  changed  and  altered,  and  therefore 
may  be  said  to  have  been  reversed.  Were  this  not  so,  the  strange 
anomaly  would  be  presented  of  two  distinct  judgments  rendered  in 
the  same  suit,  operating  to  estop  the  plaintiff  in  regard  to  two 
distinct  claims  heard  and  adjudged  by  distinct  tribunals.  A  posi- 
tion leading  to  such  a  conclusion  cannot  be  sound ;  and  you  are 
therefore  instructed  that  the  judgment  rendered  in  the  Court  of 
Common  Pleas  in  the  first  *suit,  superseded  and  supplied  r*jq7 
the  place  of  the  award,  so  as  to  render  it  inoperative  for  "• 
every  purpose  except  in  its  character  of  lien1  on  the  real  estate  of 
the  plaintiff,  or  as  it  might  affect  a  question  of  costs,  not  now 
necessary  to  be  considered.  What  I  have  said  embraces  the  whole 
case  ;  but  as  the  counsel  on  either  side  have  asked  the  court  to 
charge  you  on  certain  points  submitted,  I  proceed  to  answer  them. 

(After  reading  the  questions  proposed  by  the  plaintiff,  the  judge 
said) — 

It  is  not  necessary,  after  what  has  been  said,  to  return  an  answer 
in  detail  to  the  five  points  submitted  on  the  part  of  the  plaintiff. 
It  is  sufficient  to  say  that  they  are  affirmed  in  the  terms  in  which 
they  are  put.  In  answer  to  the  first  and  third  points  submitted  by 
the  defendent  I  reply,  that  if  the  bill  of  exchange  was  drawn, 
tendered  and  accepted  as  merely  collateral  to,  and  as  additional 
security  for  the  payment  of  the  book  debt  and  account  stated, 
declared  on,  then  the  record,  judgment  and  verdict  in  the  former 
case  of  Gray  v.  Darlington,  being  for  the  same  identical  cause  of 
action  for  which  the  plaintiff  claims  to  recover  in  this  suit,  is  con- 
clusive against  his  right  in  this  action  ;  but  if  as  before  observed, 
you  believe  from  the  evidence  that  the  bill  of  exchange  was  accepted 
in  payment  and  satisfaction  of  the  prior  debt,  then  the  plaintiff's 
only  remedy  was  by  action  on  this  bill,  and  the  former  verdict  and 
judgment,  being  on  a  different  cause  of  action,  do  not  conclude  the 
plaintiff  in  this  suit. 

2d  point.  It  is  not  shown  that  the  award  for  the  defendant  in 
the  former  case  was  for  the  same  cause  of  action  declared  for  in 
this  suit,  nor  that  it  remained  unreversed  on  appeal,  unless,  as 
before  said,  you  believe  the  bill  of  exchange  was  intended  and 
received  as  collateral  security  for  the  original  debt.  If  so,  the 
award  in  connexion  with  the  subsequent  verdict  and  judgment,  is 
a  bar  to  the  present  suit ;  but  if  the  acceptance  of  the  bill  was 
such  as  to  operate  an  extinguishment  of  the  debt,  the  plaintiff  is 
not  barred,  for  the  reasons  already  given.  And  for  a  fuller  answer 

1  ||  As  to  the  lien  of  the  award  and  of  a  judgment  on  an  appeal  therefrom, 
see  Northumberland  Bank's  Appeal,  11  W.  N.  C.  526. || 
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to  these  points,  as  well  as  those  submitted  by  the  plaintiff,  you  are 
referred  to  what  has  already  been  said  on  the  whole  case,  which 
will  be  made  part  of  the  record  if  necessary." 

A  verdict  and  judgment  having  been  rendered  for  the  plaintiff, 
a  writ  of  error  was  taken,  and  the  following  errors  assigned : 

1.  The  court  erred  in  rendering  judgment  for  the  plaintiff  below 
upon  the  demurrer  to  his  replication. 

2.  Judgment  should  have  been  rendered  for  the  defendant  below 
upon  the  case  stated,  and  not  for  the  plaintiff. 

3.  The  court  erred  in  their  charge  to  the  jury,  as  filed  of  record, 
in  the  following  particulars,  to  wit : 

*4°/81  *First.  In  charging  that,  "  If  the  arbitrators  did  pass 
J  upon  and  adjudge  Mr.  Gray's  claim  arising  from  the  bill  of 
exchange  as  a  distinct,  independent  and  substantive  cause  of  action, 
under  all  the  circumstances  of  the  case  their  award  cannot  operate 
conclusively  to  prevent  the  plaintiff's  recovery  in  this  action." 

Second.  In  charging  that,  "  The  final  nature  of  the  award  in 
this  case  was  obliterated  by  the  appeal,  verdict  and  judgment,  ren- 
dered upon  a  cause  of  action  entirely  distinct  from  that  presented 
by  evidence  to  the  arbitrators,  and  attempted  to  be  sustained  by 
new  and  independent  evidence." 

Third.  In  charging  that  the  award  was  in  fact  and  effect  changed 
and  altered,  and  therefore  may  be  said  to  have  been  reversed. 

Fourth.  In  charging  that,  "  The  judgment  rendered  in  the 
Court  of  Common  Pleas  in  the  first  suit,  superseded  and  supplied 
the  place  of  the  award,  so  as  to  render  it  inoperative  for  every 
purpose,  except  in  its  character  of  lien  on  the  real  estate  of  the 
plaintiff,  or  as  it  might  affect  a  question  of  costs." 

Fifth.  In  charging  that,  "  It  is  not  shown  that  the  award  in  the 
former  case  was  for  the  same  cause  of  action  declared  for  in  this 
suit,  unless  the  jury  believe  that  the  bill  was  received  as  collateral 
security  for  the  book  debt." 

Mr.  Dillingham,  for  the  plaintiff  in  error. — The  whole  ques- 
tion is  comprehended  in  the  original  demurrer  to  the  plaintiff's 
replication  ;  and  the  judgment  of  respondeat  ouster,  upon  the 
case  stated,  can  only  be  understood  as  having  reference  to  this 
demurrer.  The  court  thus  decided  that  the  facts  not  traversed 
in  the  defendant's  special  plea,  did  not  amount  to  a  legal  defence, 
and  might  be  passed  by  without  answer,  in  the  pleadings.  It 
must  therefore  be  taken  as  conceded,  for  the  purposes  of  this 
argument,  that  the  bill  of  exchange  was  tried  and  decided  by 
arbitrators ;  and  whether  it  was  competent  for  them  so  to  do,  is 
the  single  and  simple  question  to  be  presented.  If  they  did  decide 
what  it  was  competent  for  them  to  decide,  it  does  not  admit 
of  argument  that  such  decision  may  be  pleaded  in  bar  as  a  former 
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recovery,  or  given  in  evidence  under  the  general  issue.  To  assume 
that  the  question  arising  under  the  bill  of  exchange  was  not  actu- 
ally tried  before  the  arbitrators,  is  but  begging  the  question,  and  to 
argue  in  a  circle;  because,  in  his  plea  of  former  recovery,  the 
defendant  alleged  that  the  plaintiff  had  before  impleaded  him,  &c., 
"  by  occasion  of  the  non-performance  of  the  very  same  identical 
promises  and  assumptions  in  the  declaration  in  this  cause  men- 
tioned ;"  submitted  the  issue  to  arbitration,  upon  which  there  was  an 
award  and  judgment  against  him,  unreversed  on  appeal.  The  rep- 
lication does  not  traverse  the  arbitration,  proceedings  before  the 
arbitrators,  award,  and  judgment  thereupon;  but  merely  avers  that 
the  case  afterwards  tried  before  the  jury  was  for  a  different  cause 
of  action.  Now  the  demurrer  went  expressly  upon  the  ground  that 
the  replication  *did  not  deny  the  allegation  of  arbitrament,  r*jaq 
award,  and  judgment  thereon;  and  it  is  not  seen  with  what  *• 
propriety  it  can  be  assumed  in  the  face  of  this  allegation  upon  the 
record  of  one  party,  not  denied  by  the  other,  that  there  was  no 
trial  of  the  bill  of  exchange  before  the  arbitrators.  The  case  agreed 
upon  and  signed  by  the  counsel  below  states,  that  before  the  arbi- 
trators the  plaintiff  "exhibited  the  bill  of  exchange,"  &c.,  (setting 
out  verbatim  et  literatim  the  bill  declared  on  in  this  suit).  It  fur- 
ther concedes  that,  "  on  this  bill  the  plaintiff  relied  as  his  cause  of 
action;  and  this  alone  constituted  the  subject-matter  of  dispute 
before  the  arbitrators."  Then  again  it  concedes,  totidem  verbis, 
that  "  William  Gray  assigned  the  said  bill,  and  this  suit  is  brought 
on  the  same  bill."  The  reasons  for  a  new  trial  recognised  by 
Judge  King,  is  his  opinion,  filed  of  record,  go  upon  this  ground 
expressly.  "  The  verdict  is  against  law,  &c.,  inasmuch  as  the 
record  of  the  former  award  in  the  case  of  Gray  v.  Darlington, 
accompanied  by  the  admission  upon  the  record,  as  well  as  the  testi- 
mony of  William  Gray,  that  the  identical  draft  sought  to  be  reco- 
vered upon  in  this  suit,  constituted  the  sole  ground  of  contest  in  that 
case  before  the  arbitrators,  which  award  remains  unreversed  upon 
appeal,  was  a  conclusive  bar  to  the  recovery  of  the  plaintiff  in  this 
suit."  The  whole  subject  was  before  Judge  King;  and  there  does 
not  appear,  from  his  opinion,  to  have  been  any  pretence,  on  the 
motion  and  argument  for  a  new  trial,  that  this  bill  of  exchange 
had  not  been  actually  passed  upon  by  the  arbitrators.  Indeed,  the 
same  proposition  would  seem  to  have  been  conceded  by  the  presi- 
dent judge  on  the  last  trial,  where  he  says  in  his  charge  that, 
"before  the  arbitrators,  the  plaintiff  relied  on  the  bill  of  exchange, 
before  the  jury,  on  his  book  account." 

Whatever  might  be  legitimately  included  within  the  boundaries 
of  an  action  of  trespass  on  the  case  in  assumpsit,  either  under  the 
declaration  filed,  or  by  amendment  of  the  declaration  in  court,  or 
by  agreement  of  the  parties,  either  in  writing  or  by  parol  before  the 
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arbitrators,  it  was  legally  competent  for  these  arbitrators  to  decide; 
and,  having  decided,  the  subject-matter  has  passed  in  rem  judicatam, 
and  cannot  be  re-examiried  collaterally.  There  is  no  mode  provided 
to  amend  a  declaration  before  the  arbitrators;  but  their  powers  are 
at  least  co-extensive  with  those  of  the  court,  pending  the  trial;  and 
pleading  ore  tenus  constitutes  a  part  of  the  system.  A  case  can 
scarcely  arise  in  which  the  record  will  show  precisely  what  was  the 
issue  before  arbitrators.  From  the  necessity  of  the  case,  therefore, 
this  must  be  shown  by  proof  dehors  the  record.  The  only  limit  to 
this  is,  that  you  cannot  contradict  the  record.  It  is  submitted  that 
there  is  no  contradiction  here.  If  the  court  should  think  that  evi- 
dence of  the  bill  of  exchange  was  not  admissible  under  the  counts 
filed,  and  that  it  would  not  have  been  competent  for  the  plaintiff 
on  the  trial  to  have  filed  an  additional  count  upon  the  bill,  still,  it 
was  perfectly  competent  for  the  parties  to  agree  to  try  the  case  upon 
*^001  tne  *mer^ts-  It  i8  not  f°r  tne  plaintiff  to  allege  that  he  did 
J  not  so  agree,  in  the  face  of  this  record.  The  case  is  sus- 
tainable, therefore,  upon  the  principle  of  a  parol  submission.  The 
defendant's  averment  in  his  special  plea  is,  that  this  bill  of  exchange 
was  tried  by  the  arbitrators.  In  legal  intendment  this  means  legally 
tried.  It  is  no  requisite  that  the  pleadings,  allegations,  or  agree- 
ments of  the  parties  before  the  arbitrators  should  be  reduced  to 
writing  and  filed  of  record.  Omnia  prcesumuntur  rite  et  solemniter 
esse  acta,  before  this  domestic  tribunal.  At  least,  and  at  all  events, 
whatever  counsel  could  have  agreed  to  try  in  court  in  this  suit  by 
writing  filed,  the  parties  themselves  could  agree  to  try  before  the 
arbitrators  by  word  of  mouth  ;  and  upon  this  proposition  the  plain- 
tiff in  error  is  content  to  stand  or  fall.  He  insists  that  the  record 
shows  that  each  party  in  propria  persona,  before  the  arbitrators, 
submitted  the  question  of  the  defendant's  liability  to  the  plaintiff, 
under  this  identical  bill  of  exchange ;  and  that  having  once  sub- 
mitted it  and  had  a  decision  on  it,  the  rule  of  law  and  public  policy, 
ut  sit  finis  litium,  requires  that  it  should  have  barred  this  action. 
All  matters  in  variance  in  this  suit  between  the  parties  are  submitted 
by  the  terms  of  our  act  of  assembly,  and  the  arbitrators  are  sworn 
to  try  "all  matters  submitted  to  them."  LeBarron  v.  Harriott,  2 
P.  &  W.  154 ;  Pride  v.  Thompson,  Id.  158,  and  the  cases  there 
cited;  6  Binn.  167,  333;  1  S.  &  R.  19,  435;  2  Id.  106;  4  Id. 
140  ;  8  Id.  391 ;  Reed  v.  Garvin,  7  Id.  454. 

Mr.  Lewis,  for  the  defendant  in  error,  cited  Groff  v.  Musser,  3 
S.  &  R.  265;  Farmers'  &  Mechanics'  Bank  v.  Israel,  6  S.  &  R. 
293;  Diehl  v.  McGlue,  2  Rawle  337;  Delin  v.  Snyder,  7  S.  &  R. 
271  ;  Smith  v.  Sherwood,  7  Conn.  170;  Brockway  v.  Kinsey,  2 
Johns.  210;  Hess  v.  Heebie,  6  S.  &  R.  57. 
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The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  charge  of  Mr.  Justice  Bell  to  the  jury,  con- 
tains so  clear  an  exposition  of  the  facts  and  the  law  of  this  case, 
that  little  remains  to  be  done,  except  to  declare  our  approbation  of 
the  principles  of  the  charge,  and  to  affirm  the  judgment  for  the 
reasons  assigned.  The  jury  have  found,  that  the  bill  of  exchange 
on  which  this  suit  was  brought,  was  accepted  in  payment  and  dis- 
charge of  the  original  debt ;  and  consequently  it  became  as  much  a 
new,  substantive  and  independent  cause  of  action,  as  if  the  debt 
had  arisen  from  an  entirely  different  transaction.1  From  this  it 
results,  that  in  the  first  suit  the  plaintiffs  could  not  have  recovered 
the  amount  of  the  bill  of  exchange,  on  a  declaration  containing  the 
common  counts  and  on  an  account  stated.  What  then  is  this,  but 
an  attempt  by  parol  to  contradict  a  record,  by  introducing  a  different 
cause  of  *action  from  that  set  out  in  the  plaintiff's  declara-  r*cn-i 
tion  ?  But  this  cannot  be  done,  for  records  are  conclusive  *• 
proofs  of  all  material  and  traversable  allegations,  and  are  considered 
of  such  authority,  that  evidence  to  contradict  them  will  not  be 
allowed.  The  record  exhibits  one  cause  of  action,  the  evidence 
another  and  distinct  cause  of  action.  And  this  principle  is  con- 
ceded, as  applied  to  a  trial  by  jury,  and  a  judgment  by  the  court. 
But  it  is  said,  that  this  is  an  award  under  the  act  of  1810,  and 
that  the  arbitrators  are  not  trammelled  by  form  ;  and  great  reliance 
is  placed  on  the  case  of  Le  Barren  v.  Harriott,  2  P.  &  W.  154. 
Justice  Huston,  who  delivered  the  opinion  of  the  court,  says  :  "  No 
one  who  lived  at  or  since  1810,  ever  supposed  it  was  the  intention 
of  the  law,  that  the  proceedings  of  the  arbitrators  could  be  at  all 
trammelled  by  the  pleadings."  By  this  it  must  be  understood,  that 
they  are  not  supposed  to  be  competent  judges  of  the  formal  matter 
set  out  in  the  pleadings,  and  not  that  they  are  at  liberty  to  disre- 
gard the  pleadings  altogether ;  for  the  learned  judge  immediately 
adds :  "  Where  a  narr.,  or  statement,  is  filed,  they  look  to  it  to  see 
for  what  cause  the  suit  is  brought;  but  it  never  was  expected,  or 
intended,  that  they  should  judge  of  the  sufficiency  in  point  of  form, 
of  either  narr.  or  subsequent  pleadings."  The  fair  import  of  that 
case  is  that  the  arbitrators  as  well  as  a  court  and  jury  are  not  per- 
mitted to  disregard  the  plaintiff's  claim  or  demand  as  disclosed  in 
his  declaration  ;  and  this  idea  is  entertained  not  only  by  the  pro- 
fession, but  it  is  a  principle  which  will  receive  the  ready  assent  of 
every  man  to  whom  the  decision  of  controversies  which  may  arise, 
is  ordinarily  entrusted.  If  we  depart  from  this  plain  rule,  it  is 
difficult  to  know  where  we  are  to  draw  the  line  of  distinction  ;  and 
a  trespass  or  title  to  land,  may  be  tried  in  an  action  to  recover  a 
book  account,  where  it  can  be  shown  by  parol  proof  that  the  trial 
was  had  by  consent  of  the  parties.  And  the  law  which  forbids 

1  See  post,  *537. 
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proof  in  opposition  to  a  record  would  be  strictly  applicable,  had  no 
appeal  been  entered  ;  but  the  case  is  strengthened  by  the  verdict 
and  subsequent  judgment  of  the  court,  as  is  clearly  shown  in  the 
charge.  A  plea  of  former  recovery  would  not  be  supported  by  the 
record,  which  declares  another  and  different  demand.  It  would 
therefore  be  necessary  in  support  of  the  plea,  to  prove  by  parol 
another  claim  on  which  the  arbitrators  had  passed,  adverse,  or  at 
least  different,  from  that  laid  in  the  declaration.  And  such  evidence 
would  be  inadmissible,  on  the  principle  stated.  And  if  the  plea  of 
a  former  recovery  set  out  the  declaration,  or  award,  which  it  must 
do,  and  in  the  same  plea  it  was  averred,  that  although  the  record 
showed  one  cause  of  action,  another  and  a  different  claim  was  tried 
before  the  arbitrators,  it  would  be  bad  on  demurrer.  It  is  to  be 
remarked,  that  here,  there  was  no  agreement  to  try  the  amount 
due  on  the  bill  of  exchange ;  but  if  there  had  been,  unless  the 
agreement  appeared  on  the  record,  it  would  not  alter  the  case.  For 
*f>021  ^  canno^  acce(ie  to  the  proposition  *which  has  been  so 
J  strenuously  pressed,  that  whatever  may  be  done  by  the 
parties  in  court  by  written  agreement,  filed,  may  be  as  well  done  by 
a  verbal  agreement,  before  arbitrators.  The  proposition  is  a  start- 
ling one,  and  might  lead  to  great  perplexity  and  embarrassment. 
It  is  better  to  pursue  the  old  and  beaten  track,  than  to  adopt  new- 
fangled notions,  which  may  lead  to  consequences  which  it  is  impos- 
sible to  foresee  and  difficult  to  avoid.  Evidence  may  be  given  in 
explanation  of  a  record,  and  when  not  inconsistent  with  it;  as 
where  the  parties  go  before  the  arbitrators  without  pleadings.  In 
such  and  in  parallel  cases,  it  may  be  used  from  necessity  where  it 
is  material  to  show  the  subject-matter  of  controversy  ;  but  it  has 
been  confined  strictly  within  these  limits.  A  strict  adherence  to 
this  rule  may  produce  sometimes  injurious  consequences  in  indi- 
vidual cases.  But  it  is  better  to  submit  to  partial  inconveniences 
than  to  incur  the  uncertainty  which  must  arise  from  invading  the 
sanctity  of  a  record.  The  manner  in  which  this  cause  has  been 
conducted  in  some  respects,  calls  for  a  passing  remark.  It  was 
in  the  first  instance  submitted  to  the  decision  of  the  court  on  a  case 
stated,  with  the  unprecedented  agreement,  "  that  if  the  opinion 
of  the  court  should  be  in  favor  of  the  plaintiff,  they  should  give 
judgment  of  respondeat  ouster. "  We  notice  this  to  condemn  it : 
a  respondeat  ouster  on  a  case  stated  or  special  verdict  is  a  novelty 
not  entitled  to  any  favor  or  countenance  from  the  court.  The 
very  object  of  a  case  stated,  as  of  a  special  verdict,  is  to  end  the 
controversy  by  a  judgment  in  chief  on  certain  ascertained  points. 
It  is  supposed  to  contain  the  whole  case;  and  is  the  agreed  result 
of  the  evidence,  on  which  the  court  pronounce  the  law  arising  from 
it.  It  is  therefore  a  perversion  of  principle  and  of  the  acknowledged 
practice,  to  permit  the  case  afterwards  to  be  reheard,  and  the  facts 
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to  be  re-examined.  The  case  is  not  only  irregular  in  this  respect, 
but  it  presents  another  anomaly ;  for  as  I  collect  from  the  charge, 
the  case  stated  was  given  in  evidence  on  the  trial.  In  the  same 
case,  there  was  a  demurrer  undisposed  of,  a  case  stated,  a  judg- 
ment of  respondeat  ouster,  a  trial  before  Mr.  Justice  King,  a  new 
trial  granted,  another  trial  before  Mr.  Justice  King,  all  of  which 
resulted  the  same  way ;  and  now  it  comes  for  final  adjudication  on 
a  writ  of  error.  It  must  be  acknowledged,  that  it  is  time  that  an 
end  should  be  put  to  a  dispute  which  involves  the  title  to  about 
three  hundred  dollars  only.  It  is  proper  to  remark,  that  there  is 
no  discrepance  in  the  views  taken  of  the  law,  in  the  opinion  of  the 
judges  before  whom  the  cause  was  tried.  The  facts  given  in  evi- 
dence were  not  the  same ;  and  for  this  reason,  the  conclusion  to 
which  they  came  was  different. 

Judgment  affirmed 

Cited  by  counsel,  5  W.  &  S.  560 ;  4  Barr  494  ;  1  Jones  222 ;  1  Casey  62 ; 
1  Grant  167. 

Cited  by  the  court,  7  Barr  417  ;  8  Id.  37  ;  1  Jones  49  ;  2  Id.  104.  ||  Whether 
a  note  is  accepted  as  absolute  or  conditional  payment  is  for  the  jury  :  Security 
Ins.  Co.  v.  Elliott,  3  W.  N.  C.  504.  || 
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Miller  and  Another  against  The  Bank  of  £syew 

Orleans. 

IN    ERROR. 

A  bill  of  exchange  payable  six  months  after  date,  was  accepted  by  the 
defendants  payable  at  the  Bank  of  North  America.  The  bill  became  due 
according  to  its  tenor  on  the  31st  of  August  1837,  but  was  not  presented  at 
the  Bank  of  North  America  for  payment  at  that  time,  and  the  defendants  did 
not  know  in  whose  possession  it  then  was.  On  the  31st  of  August  18u7  the 
defendants  had  in  the  Bank  of  North  America  money  for  payment  of  the 
bill,  and  kept  the  same  there  until  the  1st  of  February  1838,  when  they 
drew  it  out  and  used  it  for  the  general  purposes  of  their  business.  The  bill 
was  presented  at  the  bank  for  payament  on  the  3d  of  July  18o9.  Held,  that 
the  defendants  were  liable  for  interest  on  the  bill,  from  the  1st  of  February 
1838,  when  they  withdrew  the  money  from  the  bank. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  assumpsit  brought  by  the  Bank  of 
Orleans  against  Miller  and  Philip  Green,  partners,  under 

the  firm  of  Miller  &  Green,  in  which  a  case  was  stated  for  the 
opinion  of  the  court,  to  be  considered  as  a  special  verdict,  as 
follows : 
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"  This  action  is  brought  upon  a  bill  of  exchange  for  one  thou- 
sand and  fourteen  dollars  seventy  cents,  drawn  in  New  Orleans, 
dated  February  28th  1837,  payable  six  months  after  date,  and 
accepted  by  the  defendants,  (Miller  &  Green),  'payable  at  the 
Bank  of  North  America  in  Philadelphia.'  The  bill  became  due 
according  to  its  tenor,  on  the  31st  day  of  August  1837,  but  was 
not  presented  at  the  Bank  of  North  America  for  payment  at  that 
time,  nor  did  the  defendants  know  in  whose  possession  it  then  was. 
On  the  3d  of  July  1839,  the  bill  was  presented  at  the  Bank  of 
North  America  for  payment,  but  was  not  paid,  and  was  protested 
for  non-payment ;  application  having  been  made  some  days  previous, 
to  the  defendants  at  their  counting-house,  and  notice  given  of  the 
intention  to  present  the  bill  for  payment.  On  the  31st  of  August 

1837,  when  the  bill  was  payable  according  to  its  tenor,  the  defend- 
ants had  in  the  Bank  of  North  America,  money  for  the  payment 
*f>04."l   thereof  5  and  had  kept  *the  same  there  until  the  first  of 

-"  February  1838,  when  they  drew  it  out  of  bank  and  used 
it  for  the  common  purposes  of  their  business. 

Judgment  was  entered  for  the  plaintiffs  below  for  want  of  a  suffi- 
cient affidavit  of  defence,  on  the  7th  of  September  1839.  The 
question  for  the  court  is,  whether  under  the  circumstances,  the 
defendants  are  liable  for  interest  from  the  first  of  February  1838, 
when  they  withdrew  the  money  from  bank,  or  only  from  the  3d  of 
July  1839,  when  the  bill  was  protested  for  non-payment. 

If  the  defendants  are  liable  for  interest  from  the  first  of  February 

1838,  then  judgment  to  be  (on  the  8th  of  September  1839),  for 
one  thousand  one  hundred  and  thirteen  dollars  thirty-seven  cents  ; 
otherwise  judgment  to  be  for  one  thousand  and  twenty-six  dollars 
seventy-one  cents. 

The  above  statement  to  be  considered  in  the  nature  of  a  special 
verdict,  and  subject  to  a  writ  of  error  by  either  party." 

On  the  26th  of  October  1839,  the  District  Court  ordered  judg- 
ment to  be  entered  for  the  plaintiffs  for  one  thousand  one  hundred 
and  thirteen  dollars  thirty-seven  cents,  with  interest  from  the  7th 
of  September  1839  ;  upon  which  the  defendants  took  a  writ  of. 
error  and  filed  the  following  specifications : 

1.  The  court  erred  in  entering  judgment  in  favor  of  the  plain- 
tiffs below  for  the  sum  of  one  thousand  one  hundred  and  thirteen 
dollars  thirty-seven  cents,  thereby  calculating  interest  on  the  bill 
of  exchange  from  the  time  the  funds  of  the  defendants  below  were 
used  by  them  generally. 

2.  The  court  erred   in  not  entering   judgment  (on   the  7th  of 
September  1839.)  for  the  sum   of  one  thousand   and   twenty-six 
dollars  seventy-one  cents,  thereby  calculating  interest  on  the  bill 
of  exchange  from  the  time  that   demand  was  made  for  payment  at 
the  Bank  of  North  America. 
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Mr.  Emlen,  for  the  plaintiffs  in  error,  cited  Howe  v.  Young,  2 
B-od.  &  Bing.  165  ;  s.  c.  6  E.  C.  L.  R.  53  ;  Wallace  v.  McConnell, 
13  Peters  136;  Sebag  v.  Abitbol,  4  Maule  &  Selw.  462;  3  Camp. 
296  ;  Henry  v.  Risk,  1  Dall.  267  ;  Obertnyer  v.  Nichols,  6  Binn. 
162  ;  Brown  v.  Campbell,  1  S.  &  R.  176  ;  King  v.  Diehl,  9 
Id.  409 ;  Stevenson's  Accounts,  7  Watts  480. 

Mr.  Bayard,  for  the  defendants  in  error,  cited  Robinson  v. 
Bland,  2  Burr.  1086;  Bainbridge  v.  Wilcock,  1  Baldwin  538; 
Jacob  v.  Adams,  1  Dall.  52  ;  Buck  v.  Fisher,  4  Whart.  516  ;  Clark 
v.  Barlow,  4  Johns.  183  ;  Chitty  on  Bills  664 ;  Bayley  on  Bills 
252  ;  Caldwell  v.  Cassidy,  8  Cowen  271 ;  Borre  v.  Duvall,  1  Gill 
&  Johns.  175;  Ruggles  v.  Natten,  8  Mass.  480;  *Hexten  r  +  cnr 
v.  Bishop,  3  Wend.  21 ;  Foden  v.  Sharp,  4  Johns.  184. 

PER  CURIAM. — While  the  defendant  kept  funds  in  the  bank  to 
meet  the  particular  demand,  he  prevented  interest,  the  deposit 
being  equivalent  to  a  tender.  But  when  it  was  withdrawn  and 
used  by  him,  a  case  arose  which  very  much  resembles  the  Com- 
monwealth v.  Crevor,  3  Binn.  121 ;  in  which  a  sheriff  who  had 
deposited  money  in  contest,  pursuant  to  an  agreement  betwixt  the 
claimants,  but  had  subsequently  withdrawn  and  used  it,  was  held 
liable  to  the  successful  party  for  interest  from  the  time  it  was  taken 
out  of  bank.  Even  tendered  money,  subsequently  used,  bears 
interest ;  for  a  plea  of  tender  without  "  always  ready,"  and  a  pro- 
fert  of  the  money  in  court,  is  bad.  It  is  a  rule,  with  scarce  an 
exception,  that  he  who  has  derived '  a  benefit  from  the  use  of 
another's  money,  shall  pay  for  it ;  and  such  seems  to  be  the  prin- 
ciple of  Fasholt  v.  Reed,  16  S.  &  R.  266. 

Judgment  affirmed. 

Cited  by  counsel,  2  W.  &  S.  460  ;  11  Harris  23  ;  5  Wright  467. 
Cited  by  the  court,  11  Wright  83. 
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Unangst  and  Another  against  Shortz  and  Others. 

IN    ERROR. 

Articles  of  agreement  were  entered  into  between  two  religious  societies, 
called  the  Lutheran  and  Reformed  Congregations,  by  which,  after  reciting 
that  they  had  together  erected  a  church  for  their  mutual  benefit,  certain 
stipulations  were  entered  into;  one  of  which  provided  that  the  trustees  in 
conjunction  with  and  by  consent  of  the  elders  and  wardens,  should  have  the 
right  to  elect  and  remove  the  minister ;  and  another  article  declared  that  no 
other  minister  should  preach  in  the  church  except  by  consent  of  the  regular 
minister  and  vestry.  A  conveyance  was  made  of  the  church  and  ground  to 
A.  &  B.  in  trust  for  the  said  societies,  and  to  suffer  the  premises  at  all  times 
thereafter  forever,  to  be  at  the  disposal  and  under  the  care,  regulation  and 
management  of  the  two  societies,  &c.  A  minister  was  appointed  by  the 
council  of  the  Lutheran  society,  to  whom  opposition  was  made  by  a  portion 
of  the  congregation.  The  question  was  referred  to  the  synod,  who  decided 
that  an  election  should  be  held  to  determine  if  the  minister  so  appointed 
should  continue.  A  majority  at  this  election  appeared  to  be  against  him  ; 
but  the  council  continued  him  ;  and  his  friends  took  possession  of  the  key 
of  the  church  and  nailed  up  the  doors  and  windows.  A  portion  of  the  con- 
gregation invited  another  minister  to  preach  in  the  church  ;  and  for  the  pur- 
pose of  preparing  the  church,  certain  persons,  members  of  the  church,  broke 
open  and  entered  the  church.  Held,  (1st),  That  they  had  no  right  to  enter 
for  this  purpose  and  were  liable  as  trespassers,  (2d),  That  an  action  was  well 
brought  against  them  at  the  suit  of  A.  &  B.,  the  trustees  of  the  land,  and 
might  be  maintained  notwithstanding  that  B.  dissented  and  disclaimed  ;  he 
having  been  indemnified  for  the  cost,  &c. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Northampton  county  to  remove  the  record  of  an  action  of  trespass 
quare  clausum  fregit  brought  by  Joseph  Unangst  and  Christian 
Brown  against  Abraham  Shortz,  Jacob  Herman  and  eleven  others. 

The  plaintiffs  were  the  trustees,  and  the  defendants  members  of 
a  religious  society  called  "  The  German  Lutheran  Congregation 
of  the  Dry  Lands." 

In  the  year  1788,  an  agreement  was  entered  into  between  this 
congregation  and  another  called ."  The  German  Reformed  Congre- 
gation of  the  Dry  Lands  ;"  in  which,  after  reciting  that  they  had 
^together  erected  a  church  upon  a  certain  lot  of  ground 
taken  up  by  them  for  that  purpose  and  for  their  mutual 
benefit,  they  agreed  upon  the  following  rules  and  regulations  "for 
the  preservation  of  the  Church,  its  discipline  and  government." 

"  1st,  That  the  above-described  piece  of  land  shall  forever  remain 
the  land,  and  on  which  no  more  than  one  church  and  school-house 
in  common  are  to  be  erected.  2d,  These  seven  or  eight  acres, 
school  and  church  land,  shall,  in  case  of  purchase,  be  jointly 
bought  and  paid  for  by  both  congregations.  3d,  The  number  of 
trustees  which  have  just  now  been  elected,  shall  always  be  retained 
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(remain  in    office)  in    our  church ;  in   case  some  way  or  other  a 
vacancy  of  a  trustee  should  take  place,  said  vacancy  shall  be  filled 
up  by  the    majority  of   votes   (of  the    congregation).     4th,  The 
trustees  shall  in  conjunction  with  and  by  consent  of  the  elders  and 
warden  have  the  right  to  elect  and  remove  the  minister.     5th,  The 
resolution  of  the  trustees,  elders  and  wardens,  as  regards  the  elec- 
tion and  removal  of  the  minister,  shall  be  fully  binding,  if  two- 
thirds  are  agreed.     6th,    At  the  election  of  an  elder  and  warden, 
as  well  as  the  election  of  a  trustee  by  the  congregation,  the  minister 
shall  have  an  equal   right  in   electing   elders  and  wardens  (to  vote 
for.)  shall  however  have   but  one  vote.     7th,  In  case  one  of  these 
two  congregations  should  intend  to  call  or  elect  a  minister,  he  shall 
be  bound  to   prove  his  ordination.     8th,  No  (other)  minister  shall 
preach  in   this  church,  except  by  the  consent  of  the  (regular)  min- 
ister and  vestry,  whose  part  it  is  at  such  time   to    direct  public 
worship.     9th,    Public  worship  shall  be  held  in  the  same  manner 
as  heretofore,  to  wit,  the  Reformed  as  well  as  the  Lutheran  congre- 
gations shall   hold  public  worship  every  two  weeks  (in  rotation) ; 
one  congregation  shall  have  as  much  right  as  the  other ;  but  should, 
for  certain  reasons,  the  Sundays  be  changed  (the  preaching  in  rota- 
tion every  two  weeks),  it   shaft  be  decided  by  the   majority  of  the 
vestry  in   both  congregations.     10th,  The  elected    trustees   shall, 
during  worship,  occupy  in  church  one  of  the  front  seats  ;  the  elders 
and  wardens  shall  have  the  next  seat.     Those  (of  the  trustees,  &c.) 
shall  occupy  the  front  seat,  on  whose  side  worship  is  held,     llth, 
The  expenses  requisite  for  administering  the  Lord's  Supper,  shall 
be  taken  from  the  collection-money.     12th,  There  shall  be  rendered 
an  annual  church  account,  and  the  money  remain  (kept)  in  common, 
until  the  church  is  paid  ;   after  this,  each  congregation  shall  apply 
their  collection-money  to  their  benefit,  without  being  accountable 
for  it  to  the  other.     13th,    Should  it  become  necessary  to  erect  or 
repair  a  school-house,  both  congregations  shall  build  and  keep  it  in 
repair,  without  taking  the  costs  from  the  collection  money,  except 
it  be  done   by  mutual  consent  of  both  congregations.     14th,  Each 
holy  day  a  collection  is  to  be  taken  up,  which  is  always  to  go  to  the 
repairs  of  the  church.     15th,    Both  congregations  shall   have  the 
right  to  erect  *tomb-stones  for  their  deceased  (friends).  16th,   r*rnQ 
At  no  time  whatsoever  (now  and  never)  no  minister,  who-   ^ 
ever  he  may  be,  shall  have  permission  to  preach  in  this  church, 
except  he  be  a  Christian  Reformed  or  a  Christian  Lutheran  min- 
ister." 

This  agreement  was  signed  by  four  trustees,  four  elders  and  two 
wardens. 

On  the  10th  of  June,  1794,  Sarah  Wistar  executed  a  convey- 
ance of  the  premises  to  Matthias  Gress  and  Christian  Brown  upon 
the  following  trust : 
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"  In  trust  nevertheless,  for  and  as  a  site  for  one  or  more  houses 
of  religious  worship  and  a  burial  place  for  the  use  of  the  said  Ger- 
man Lutheran  and  German  Reformed  Congregations  or  religious 
societies  aforesaid.  And  upon  this  further  trust  and  confidence, 
that  they,  the  said  Matthias  Gress  and  Christian  Brown,  and  the 
survivor  of  them,  his  heirs  and  assigns,  shall  and  will  permit  and 
suffer  the  said  premises  hereby  granted,  and  the  buildings  thereon 
erected  and  hereafter  to  be  erected  from  time  to  time,  and  at  all 
times  hereafter  forever,  to  be  at  the  disposal  and  under  the  care, 
regulation  and  management  of  the  said  two  religious  societies  or 
congregations  aforesaid,  and  to  and  for  no  other  use,  intent  or  pur- 
pose whatsoever." 

On  the  21st  of  April  1837,  Matthias  Gress,  the  survivor  of  these 
trustees,  executed  a  conveyance  of  the  premises  to  Joseph  Unangst 
and  Christian  Brown  on  the  same  trusts. 

A  difference  of  opinion  arising  in  the  German  Lutheran  Congre- 
gation, respecting  the  appointment  of  a  minister,  who  had  been 
elected,  as  alleged,  by  the  vestry,  the  question  was  brought  before 
the  synod,  which  met  at  Reading  in  May  1834,  which  determined 
that  the  matter  ought  to  be  referred  to  the  congregation.  An  elec- 
tion was  accordingly  held,  when  a  majority  of  the  congregation 
declared  against  the  Rev.  Mr.  Yeager,  who  had  been  appointed  by 
the  vestry.  He  continued  to  preach,  however,  under  the  authority 
of  the  council.  The  party  in  the  church  who  approved  of  his 
election,  got  possession  of  the  key  of  the  church  and  nailed  up  the 
doors  and  windows.  The  defendants  broke  open  the  windows  and 
entered  the  church;  for  which  alleged  trespass  this  action  was 
brought. 

On  the  trial  before  Banks,  president,  the  plaintiffs'  counsel  gave 
in  evidence  the  agreement  and  conveyances  above  mentioned  and 
the  fact  of  the  entry  by  the  defendants. 

The  following  points  of  evidence  were  ruled — 
*^OQ1        *lst.  The  defendants'  counsel  offered  in  evidence  a  decla- 
•*  ration  or  disclaimer  by  Christian  Brown,  one  of  the  plaintiffs, 
as  follows : 

"  Whereas,  I  have  understood  that  my  name  has  been  used  as 
one  of  the  plaintiffs  in  this  suit.  Now  I  hereby  testify  and  declare 
that  my  name  has  been  so  used  without  and  against  my  consent, 
and  that  I  was  and  am  unwilling  that  my  name  shall  be  so  used ; 
and  I  do  therefore  hereby  disavow  the  said  suit  or  having  any  part 
therein.  And  I  further  certify,  that  I  have  always  been  willing, 
and  yet  am  willing,  that  the  members  of  the  religious  society  called 
'  The  German  Evangelical  Lutheran  Congregation  of  the  Dry 
Lands,'  should  have  permission  to  use  the  premises  usually  called 
the  Dry  Land  Church  (for  an  alleged  entry  into  which,  I  under- 
stand this  suit  has  been  brought)  for  purposes  of  religious  worship; 
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and  that  they  had  my  permission  for  entering  the  said  church,  for 
the  purposes  aforesaid,  so  far  as  I  could  give  the  same,  on  the  occa- 
sion of  the  alleged  entries,  for  which  I  understand  this  suit  has 
been  brought.  Witness  my  hand  and  seal  this  22d  day  of  August, 
A.  D.  1837." 

It  appeared  that  a  bond  of  indemnity  against  the  costs  and 
charges  of  the  suit  had  been  given  to  him. 

The  paper  offered  was  objected  to  by  the  plaintiffs'  counsel ;  but 
admitted  by  the  court  and  exception  taken. 

2d.  Parol  evidence  having  been  given  to  prove  that  the  defend- 
ants were  members  of  the  congregation,  a  witness  was  offered  to 
prove  that  Abraham  Shortz,  one  of  the  defendants,  was  the  son  or 
grandson  of  George  Shortz,  one  of  the  original  contributors  to  the 
building  of  the  church.  This  was  also  objected  to,  but  admitted 
and  exception  taken. 

3.  The  defendants  offered  evidence  to  prowe  that  the  synod  had 
decided  that  there  was  no  regular  pastor  of  the  church  at  the  time 
the  trespass  was  committed.  This  also  was  objected  to,  but  admitted 
for  the  purpose  stated,  and  exception  taken. 

4th.  The  defendants  offered  the  list  of  voters  at  the  election 
ordered  by  the  synod  in  1834.  This  was  also  objected  to,  but 
admitted,  and  exception  taken. 

5th.  The  minutes  of  the  synod  held  in  1834  and  1835,  relating 
to  the  questions  in  dispute  in  the  congregation,  were  offered  in 
evidence,  objected  to,  admitted,  and  exception  taken. 

6th.  The  defendants  offered  in  evidence  a  charter  of  incorpora- 
tion granted  to  a  part  of  the  congregation  under  the  name  of  "  The 
German  Evangelical  Lutheran  Church  of  the  Dry  Lands,"  on  the 
certificate  of  the  judges  of  the  Supreme  Court,  dated  the  3d 
*of  March  1837,  together  with  the  minute  book  of  the  con-  r*ci  A 
gregation ;  this  was  also  objected  to,  but  admitted,  and  ^ 
exception  taken. 

7th.  The  plaintiffs  offered  in  evidence  six  protests  against  the 
charter  of  incorporation  granted  to  the  German  Evangelical  Church 
of  the  Dry  Lands,  signed  by  divers  members,  which  were  objected 
to  by  the  defendants'  counsel,  and  rejected  by  the  court  and  excep- 
tion taken. 

8th.  The  defendants  offered  in  evidence  a  notice  to  the  plaintiffs 
dated  the  15th  of  May  1837,  and  signed  by  Abraham  Shortz  and 
others,  styling  themselves  the  "  Trustees  of  the  German  Evangelical 
Lutheran  Congregation  of  the  Dry  Lands,"  demanding  the  use  of 
the  church  and  premises  for  the  purpose  of  religious  worship.  This 
was  objected  to  by  the  plaintiffs'  counsel,  but  admitted  by  the  court 
and  exception  taken. 

9th.  The  defendants  offered  in  evidence  a  notice  from  the  trus- 
tees and  wardens  of  the  "  Reformed  Church  of  the  Dry  Lands," 
5  WHARTON — 32 
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to  the  church  counsel  of  the  Lutheran  Congregation,  asking  the 
use  of  the  church  and  premises  for  the  Evangelical  Lutheran 
Congregation  ;  which  was  also  objected  to,  but  admitted,  and  excep- 
tion taken. 

The  evidence  given  on  the  trial  is  sufficiently  stated  in  the  charge 
of  the  learned  judge,  which  was  in  substance  as  follows : 

The  right  to  the  property,  which  is  the  subject-matter  of  this 
dispute,  appears  to  have  originated  as  early  as  the  oth  of  June 
1788.  On  this  day  articles  were  signed  by  the  officers  of  the  two 
congregations.  It  appears  that  they  had  in  the  first  instance  taken 
up  tho  land  as  vacant  and  selected  a  situation  for  their  house  of 
worship,  and  built  it.  The  property  was  to  remain  "  theirs  and 
their  posterity's  forever."  This  house  was  jointly  built.  The 
article  provides  for  the  erection  of  but  one  house  of  worship  and  a 
school-house.  Afterwards  another  agreement  was  made,  which 
provided  for  the  purchase  of  the  property.  The  land  was  to  be 
purchased  and  paid  for  by  both  congregations  jointly.  Each  con- 
gregation was  to  hold  an  equal  right,  and  contribute  an  equal  por- 
tion to  enable  them  to  acquire  the  right  to  the  property.  By  their 
articles  of  association  no  minister  was  permitted  to  preach  in  the 
house,  but  by  the  consent  of  the  regular  minister  and  vestry. 
Preaching  in  case  of  a  vacancy  does  not  appear  to  have  been  con- 
templated, nor  is  it  provided  for.  The  entire  agreement  demonstrates 
an  intention,  that  one  congregation  was  to  enjoy  the  same  right  as 
the  other.  The  equality  of  right  extended  to  all  the  buildings  and 
to  the  graveyard.  Thus  matters  rested  until  the  10th  of  June  1794, 
when  a  purchase  was  consummated  of  the  property,  and  a  deed  of 
trust  made  by  Miss  Wistar  to  Matthias  Gress  and  Christian  Brown 
fcrii  i  as  trustees.  *In  this  deed  the  territory  is  described  over 
'  which  the  right  to  individuals  to  worship  in  this  house  ex- 
tended. It  was  extended  to  the  township  and  its  neighborhood.  This 
right  was  not  limited  to  those  who  had  contributed  to  the  first  pur- 
chase, but  to  those  who  resided  within  this  territory,  who  should 
become  regular  members  of  the  churches,  or  either  of  them.  They 
thought  the  congregations  might  enlarge,  so  as  to  require  more 
than  one  house  of  worship  ;  and  therefore,  in  their  deed,  provide 
for  the  erection  of  one  or  more  houses  of  worship.  By  the  trust 
deed,  the  trustees  derived  no  individual  right  to,  or  interest  in  the 
property,  except  as  members  of  one  of  the  congregations.  They 
had  no  right  to  rents  or  profits — no  right  to  build,  improve  or 
repair.  This  was  left  to  the  two  congregations.  The  trustees  were 
merely  legal  recipients  of  title,  and  no  more.  The  two  congrega- 
tions who  are  the  cestui  que  trusts  of  the  property,  were  in  the 
possession  of  it  at  the  time  this  purchase  was  made,  and  deed  exe- 
cuted ;  and  so  continued  until  1834,  a  period  of  forty  years.  Dur- 
ing all  this  time,  the  two  congregations  worshipped  in  this  house, 
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and  enjoyed  the  property  in  peace  and  harmony.  During  all  this 
time  there  is  no  evidence  that  the  trustees  in  the  deed,  as  such,  had 
the  actual  possession  of  the  property.  The  cestuique  trusts  had  its 
full  enjoyment.  Christian  Brown,  one  of  the  trustees,  must  have 
died  before  1837;  for  on  the  21st  of  August  of  that  year,  Matthias 
Gress,  the  surviving  trustee,  conveyed  the  legal  title  on  the  same 
trusts  to  Unangst  and  Brown,  the  plaintiffs.  Gress  could  convey  in 
no  other  way  than  subject  to  the  trusts.  He  could  not  enlarge, 
diminish,  or  vary  the  trusts.  Any  attempt  to  accomplish  such 
change  would  have  been  a  nullity.  As  trustees,  they  held  jointly, 
not  one  for  each  congregation,  but  both  for  the  two  congregations. 
They  as  grantees  held  in  trust  for  the  two  congregations  under  the 
deed,  with  no  individual  interests,  except  as  members.  I  speak 
now  of  them  as  trustees  under  the  deed,  and  not  as  officers  of  the 
church.  Their  rights  in  this  suit  are  blended  together ;  this  should 
be  kept  constantly  in  mind  in  this  investigation.  In  the  year  1834, 
Mr.  Yeager,  the  pastor  of  the  German  Lutheran  Congregation  died. 
The  first  difficulty  in  this  congregation  had  its  origin  in  their 
attempt  to  supply  the  vacancy  occasioned  by  his  death.  In  1834, 
an  election  was  had  by  the  church  council,  which  consists  of  four 
trustees,  four  church  wardens  and  two  elders.  This  church  council 
had  a  right  to  elect  a  minister  for  the  congregation;  and  on  count- 
ing the  votes,  Mr.  Yeager,  son  of  the  former  pastor,  was  elected. 
This  selection  did  not  give  satisfaction  to  all  the  members  of  the 
church;  and  the  matter  was  brought  before  the  next  synod.  In 
this  body  of  Christians  this  is  but  an  advisory  body,  in  matters  per- 
taining to  church  judicature.  Entertaining  the  opinion  that  the 
election  of  Mr.  Yeager  was  not  legal,  the  synod  recommended  a 
new  election.  It  was  also  recommended  that  the  election  should  be 
by  the  votes  of  the  members  of  the  congregation,  and  not  by  the 
church  council.  *This  recommendation  was  acceded  to  by  r*£-i.? 
those  of  the  congregation  who  were  attending  the  synod :  ' 
the  congregation  also  acceded  to  it ;  and  an  election  was  held  in  the 
manner  indicated  by  the  synod,  and  at  a  place  and  time  of  which 
general  notice  was  given.  This  election  was  to  determine  the  sin- 
gle question,  whether  Mr.  Yeager  should  be  the  minister  of  this 
congregation  or  not.  The  result  was  against  Mr.  Yeager,  and  he 
was  rejected  by  a  majority  of  votes  It  appears  to  have  been  under- 
stood, generally,  that  the  result  of  this  election  was  to  end  the 
controversy.  The  election  was  full,  and  conducted  with  as  much 
partisan  zeal,  at  least,  as  was  consistent  with  that  Christian  forbear- 
ance which  one  brother  in  the  church  should  extend  to  another. 
Unfortunately  for  this  congregation  the  controversy  was  not  termi- 
nated. This  election  appears  to  have  been  the  last  occasion  on 
which  the  two  parties  met  together — each  party  endeavored  to  keep 
up  a  separate  organization — each  party  claimed  to  be  the  church — 
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each  party  insisted  that  the  church  offices  were  all  full  except  that 
of  pastor.  In  1836,  an  application  was  made  to  the  synod  to  have 
this  trouble  adjusted.  The  synod  responded  that  they  could  only 
advise,  and  that  they  had  given  this  advice.  It  will  readily  be  ad- 
mitted that  the  advice  given  by  the  synod  was  good,  and  it  is  much 
to  be  regretted  that  this  respectable  congregation  had  not  acted  on 
the  advice  thus  wisely  given.  In  1836,  the  friends  of  Mr.  Yeager 
filled  all  the  vestry,  or  offices  of  the  church  council  and  elected  Mr. 
Yeager  as  their  minister.  A  church  officer  cannot  be  turned  out 
without  notice  and  trial  according  to  the  rules  of  the  church.  Nor 
can  an  office  be  declared  vacant  without  some  notice  to  the  then 
incumbent.  Each  party  separately  used  the  house  for  church  pur- 
poses. They  did  not  mingle  in  divine  worship,  nor  in  any  deliber- 
ations relating  to  church  matters.  How  then  was  this  election 
effected  ?  was  it  on  notice  to  the  congregation  generally,  or  only  to 
the  Yeager  part  of  it?  When  the  council  was  filled,  what  notice 
was  given  ?  was  it  to  the  church  generally,  or  only  to  the  Yeager 
party  ?  You  will  examine  this  question  carefully,  and  decide  it 
with  caution.  To  fill  the  offices  with  a  view  to  elect  a  pastor,  a 
notice  should  have  been  given  generally,  and  not  to  that  part  only, 
which  was  favorable  to  a  particular  individual.  After  the  election 
by  the  members  generally,  at  which  Mr.  Yeager  was  rejected,  his 
friends  alone  could  not  rightfully  fill  the  vestry,  so  as  to  bind 
their  opponents,  without  notice.  The  vestry,  with  the  consent 
of  the  congregation,  had  yielded  up  their  right,  as  regarded  the 
election  of  Mr.  Yeager,  to  the  members  of  the  congregation  at 
large.  They  had  decided  this  question.  After  this  it  would  not 
be  fair  or  legal,  that  officers  should  be  raised  by  the  party  defeated, 
to  call  the  rejected  candidate.  Such  a  procedure  would  not  be  reg- 
ular, nor  would  it  bind  the  adverse  party.  This  was  one  of  the 
first  steps  towards  a  separation.  By  the  election  of  the  congregation 
at  large,  in  the  rejection  of  Mr.  Yeager,  the  office  of  minister  in  the 
^c-i  q-i  *church  was  declared  vacant.  This  was  the  act  of  all,  and 
-1  as  such  was  binding  upon  all.  The  vanquished  party,  as  such, 
by  a  separate  action  of  their  own,  could  not  fill  this  office  by  a 
call  of  the  rejected  candidate,  against  the  solemn  act  of  the  entire 
church.  The  election  by  the  congregation  was  the  act  of  all. 
The  call  of  Mr.  Yeager,  afterwards,  was  but  the  act  of  a  part. 
After  his  rejection  by  a  vote  of  all,  it  was  in  bad  faith  for  a  part 
again  to  elect  him,  and  it  was  in  bad  faith  in  him  to  accept  the  call. 
This  election  in  1834  by  the  congregation,  was  the  last  joint  act  of 
the  conflicting  parties.  After  this,  each  party  kept  up,  or  attempted 
to  keep  up,  a  separate  organization.  Each  party  held  on  to  the 
church  property,  and  to  church  membership.  After  the  rejection 
of  Mr.  Yeager,  when  the  office  was  declared  vacant,  if  the  congre- 
gation, as  such,  had  gone  on  and  filled  the  offices,  what  these  officers 
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might  have  done  would  have  been  binding.     In  matters  relating 
to  the  church,  a  majority  fairly  expressed  on  any  subject  within  the 
range  of  their  authority,  must  govern,  in  the  absence  of  all  rule  to 
the  contrary.     Minorities,  however,  have  their  rights   as  well  as 
majorities.     They  have  a  right  to  be  present  and  to  be  heard.     The 
opportunity  of   participating   must  not  be  denied    them.      Their 
right  to  participate  cannot  be  cut  off  by  the  act  of  the  majority. 
This  call  of  Mr.  Yeager,  by  his  friends,  appears  to   be  the  first 
distinct  and  separate  act.     You  will  say  where  the  first  fault  was — 
which  party  set  up  first  for  itself.     You  will  inquire  and  determine 
which  party  consummated  the  act  of  usurpation.     It  is  evident  that 
neither  party  intended   to  separate  from  or  abandon  the  church. 
Each   party  clung  to  the  church,  and  whatever   they  did   was  in 
support  of  their  rights  as  church  members.     What  they  did  was 
as  disputing  church  members,  and  could  not  work  a  forfeiture  of 
the  right  of  fellowship  in  the  church.     The  next  matter  which  I 
will  notice  is  the  charter  which  was  obtained  by  the  one  party. 
Much  that  I  have  said  in  regard  to  the  last  call  of  Mr.  Yeager,  is 
applicable  to  this  point.     A  religious  community,  such  as  this  was 
constituted  by  its  articles  of  association,  might  alter  its  rules  and 
regulations.     This    change  might  be  effected  by  an  act  of  incor- 
poration legally  invoked.     How  should  this  be  done  ?     It  must  be 
done  by  the  congregation.     The  congregation  should  be  notified. 
As  being  preparatory  to  a  change  in  their  constitutional  existence, 
the  object  of  the  convening  of  the  members  should  be  communi- 
cated in  the  notice.     This  would  apprize  the  members  of  what  was 
to  be  done,  and  if  they  did   not  attend  they  could  not   complain. 
When  thus  assembled,  the  decision  of  the  majority  would  be  bind- 
ing.    There  is  no  other  way  of  determining  questions  in  such  a 
community,  unless  their  articles  or  rules  dictate  some  other  mode. 
Here  no  other  rule  was  dictated.     Here  there  is  a  total  absence  of 
all  the  evidence  requisite  to  establish,  that  the  congregation  ever 
agreed  to,  or  authorized  any  one  to  make  and  obtain  this  charter. 
No  meeting  was  ever  called — no  notice  was  *ever  given  to  r*z-tA 
the  congregation  on  the  subject  of  this  charter.     Those  in   ^ 
fayor  of  it  knew  it  no  doubt,  but  those  opposed  to  it  were  designedly 
kept  in  utter  ignorance  of  what  was  in  progress.     I  may  safely  ask, 
where  is  the  evidence  that  the  congregation  ever  decided  that  the 
charter  should  be  obtained  ?     The  absence  of  all  evidence  on  this 
point  is  sufficient  to  warrant  the  conclusion  that  no  such  proposition 
was  ever  submitted  to  the  action  of  the  congregation.     When  or 
how  this  charter  was  concocted  we   have  not  been  informed.     All 
that  we  know  of  it  is,  that  it  was  carried  round  through  the  coun- 
try, and  the  signatures  which  are  to  it  were  thus  obtained.     This  is 
not  the  assent  which  is  requisite  to  bind  the  congregation.     It  would 
bind  those  who  signed  it,  but  beyond  this  it  would  not  bind  any 
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other  member  of  the  congregation.     Here  no  deliberation,  or  act 
of  the   members,  was   had  jointly,   touching   this  charter.     Here 
there  was  no  joint  consultation   or  discussion  by  the  members  on 
the  subject.     Nor  was  there  any  opportunity  for  that  joint  delibera- 
tion,  advice,   consultation,  discussion  and  action   by  the  members 
of  this  church,  by  which  they  ought  to  be  bound.     It  is  all  idle, 
and  repugnant  to  good  sense  and  moral  honesty,  to  tell  me  that 
those  who  were  opposed  to  this  charter  might  have  followed  it  to 
the    Supreme    Court,  at    Philadelphia,    and   to   the  executive,    at 
Harrisburg.     They  were  not  bound  to  pursue  its  trail  in  obtain- 
ing this  public  highway  assent  of  part  of  the  members,  nor  before 
the  Supreme  Court  and  executive.     To  obtain   the  assent  of  one 
member  at  one  time,  and  another  at  a  different  time,  successively, 
and  in  detail,  will  not  bind  the   congregation,  unless  every  mem- 
ber should  assent  to  it.     It  would  not  bind  him  who  did  not  assent 
to    it.     The   members   should    have   been   assembled   in    congre- 
gational  council.     They  should    have   deliberated  jointly.     They 
should  have  acted  unitedly.     They  should   have  expressed  their 
assent  and   dissent   in   their  associative    capacity,    and    then  the 
result  duly  announced,  would  have  been  binding  upon  all  the  mem- 
bers.    Any  other  mode  of  proceeding  would  be  subversive  of  the 
first    principles  of  justice,  and  leave  no  safety  to    the  members. 
If  I  am  right  in  what  I  have  said,  this  charter  neither  alters  nor 
diminishes  the  right  of  those  who  did  not  agree  to  it.     It  there- 
fore can  have  but  little,  if  any,  operation  in  this  cause.     It  gave 
those  who  are    parties  to  it  no  right,  against  the  other  members 
who  are  not  parties  to  it.     As  to  them  it  is  inoperative.     I  do  not 
think,  however,  that  the  obtaining  of  this  charter  made  the  parties 
to   it   aliens    to   the   church.     They   did    not   thereby    relinquish 
church    property,  nor   abdicate    church   membership.     They   still 
clung  most  pertinaciously  to  both.     They  did  not  set  up  adverse 
to   the   church,  nor   did  they    claim    the   right   to   exclude   their 
differing    brethren.     The  charter  was  irregularly  obtained.     The 
appointment  or  call  of  Mr.  Yeager  was  irregularly  made.    Neither 
was  the  act  of  the  church.     Both  parties  were  wrong.     Neither,  in 
*r-ic-|   my   opinion,   forfeited    their   rights  as    members    *of   the 
-*   church.     It  was  in   each  case  an  error  in  the  manner  of 
proceeding.     They  acted  separately  to  be  sure,  but  neither  party 
intended  to  separate  from  the  church.     Each  party  was  pursuing 
what  they  supposed  to  be  their  interests,  and  increasing  these  rights 
as  they  supposed.     There  is  nothing  in  the  case  to  show  that  either 
party  intended  to  abandon  the  church,  but  all  the  evidence  goes  to 
show  that  they  did  not.     Thus  distracted,  the  party  opposed  to  the 
charter  determined  to  keep  the  charter  party  out  of  the  house. 
They  took  the  key  from  the  place  in  which  it  had  usually  been 
kept.     They  locked  the  door,  and  nailed  the  windows,  and  placed 
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an  armed  guard  on  the  property.  They  appear  to  have  determined 
to  bring  this  matter  to  a  close,  and  test  their  rights  in  a  court  of 
law.  On  the  day  of  the  alleged  trespass,  the  defendants  went  to 
prepare  the  house  for  worship  on  the  next  day.  It  is  clearly 
proved  that  this  was  their  intention.  They  obtained  the  consent 
of  the  vestry  of  the  Reformed  Church ;  they  also  obtained  the 
consent  of  one  of  the  trustees  who  held  the  legal  title.  The  key 
could  not  be  found.  They  demanded  it,  but  it  was  not  given,  and 
that  it  should  be  given  was  expressly  forbidden.  Thus  they  must 
be  deprived  of  their  right  to  worship  in  that  house,  at  that  time,  or 
open  the  house  at  their  peril.  They  risked  the  latter.  In  opening 
the  house  no  injury  was  done  beyond  what  was  necessarily  done,  in 
opening  the  door  and  window.  In  doing  this,  did  they  subject 
themselves  to  this  action  ?  On  the  trial  we  let  in  almost  every 
thing  that  was  offered.  The  door  was  opened  wide  so  that  the 
merits  of  the  whole  case  might  be  disclosed  and  this  important  con- 
troversy ended.  It  has  been  ably  argued.  The  great  question  is, 
can  it  be  sustained  ?  Technicalities  have  been  spoken  of  on  both 
sides.  There  is  an  unfounded  prejudice  in  the  community  on  this 
subject.  It  is  essentially  necessary  to  a  fair  trial,  that  nothing 
should  be  tried  but  what  is  placed  upon  the  record.  This  is  equally 
true  in  civil  and  criminal  cases.  The  defendant  comes  prepared  to 
meet  the  charge  or  claim  made  against  him  on  the  record.  This 
record  is  the  only  security  he  has  that  he  will  not  be  called  upon 
to  answer  for  the  same  matter  again.  The  forms  of  action  as  they 
are  well  settled,  must  be  observed.  It  is  essential  to  the  due 
administration  of  justice  that  they  should  be.  In  many  cases  they 
have  become  rules  of  right,  and  criterions  of  property,  to  depart 
from  which  would  be  destructive  of  the  best  interests  of  the  public. 
With  regard  to  trespass  to  real  property,  the  rule  is  this.  The 
essential  point  necessary  to  sustain  the  action,  is  the  possession  of 
the  plaintiff.  The  injury  to  be  redressed,  is  to  the  possession. 
Unless  that  party  was  in  actual  possession  at  the  time  the  injury 
complained  of  was  done,  the  action  of  trespass  will  not  be  supported. 
This  is  the  general  rule.  There  is  in  Pennsylvania  a  constructive 
possession,  which  will  enable  the  party  to  support  this  action. 
Take  the  case  of  unimproved  land,  then  the  title  casts  the  posses- 
sion in  the  *owner,  and  he  may  support  trespass.  This  r*c-i^ 
does  not,  however,  apply  to  a  case  where  any  one  is  in  ac-  ' 
tual  possession  adverse  to  his  right.  Were  the  plaintiffs  in  the 
actual  possession  of  the  property  ?  If  not,  they  cannot  recover, 
if  any  others  were  in  actual  possession  at  the  time  of  the  entry 
made,  how  was  the  actual  possession  ?  The  plaintiffs  claim 
by  virtue  of  their  trust  deed.  Had  they  possession  under  this 
trust  deed  ?  You  will  decide  whether  the  trustees  under  the 
deed  were  in  actual  possession,  or  whether  the  trustees  of  the 
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church  were  in  the  actual  possession ;  for  if  they  were,  then  the 
trustees  under  the  trust  deed  could  not  sustain  the  action.  It  is  not 
pretended  that  the  German  Reformed  Congregation  were  out  of 
possession ;  for  the  plaintiffs  disavow  all  intention  to  displace  them. 
It  is  not  pretended  that  the  Yeager  portion  of  the  Lutheran  con- 
gregation was  out  of  possession  ;  the  whole  case  on  the  part  of  the 
plaintiffs  asserts  that  they  were  not.  The  two  congregations  have 
been  in  the  uninterrupted  possession  for  forty  years.  The  trustees 
in  the  deed  were  trustees  of  the  churches.  Did  the  plaintiffs  take 
possession  ?  If  so,  when  and  how?  Who  was  in  possession  is  a 
fact  for  you  to  decide.  The  cestui  que  trusts  had  rights  superior  to 
those  of  the  trustees.  He  who  has  the  inferior  right  cannot  recover 
at  law  against  him  who  has  the  superior  right.  If  the  church  trus- 
tees of  the  German  Reformed  had  possession,  and  the  trustees  of 
the  Yeager  part  of  the  Lutherans  had  possession,  that  is  actual 
possession,  were  the  trustees  in  the  deed  in  the  actual  possession  at 
the  same  time  ?  This  would  be  a  mixed  possession.  There  would 
then  be  three  distinct  actual  possessions  at  the  same  time.  You 
will  then  decide  who  was  in  the  actual  possession  at  the  time  of 
the  entry.  If  the  plaintiffs  were  in  the  actual  possession  at  the 
time,  then  they  could  sustain  this  action  ;  if  they  were  not  then  in 
the  actual  possession,  they  could  not  sustain  this  action.  Were 
the  defendants  in  this  case  members  of  the  congregation,  and 
were  they  in  the  actual  possession  at  the  time,  by  the  direction 
of  the  trustees  of  the  church ;  and  did  they  enter  by  the  direction 
of  the  trustees  of  the  church  for  the  purpose  of  preparing  the 
house  for  worship,  on  the  next  day  ?  If  so,  the  plaintiffs  can- 
not recover.  You  will  decide  from  all  the  evidence,  what,  and 
how,  the  possession  was.  Christian  Brown,  one  of  the  plain- 
tiffs and  one  of  the  deed  trustees,  disavows  this  action,  and 
by  his  writing  filed,  acknowledges  that  he  gave  the  defend- 
ants authority  to  do  what  they  did  do.  It  is  also  proved 
that  he  did  give  the  defendants  permission  to  enter,  and  was  pre- 
sent when  the  entry  was  made.  It  will  be  observed  that  the 
defendants  were  a  part  of  that  branch  of  the  church  which  was 
opposed  to  Mr.  Yeager.  This  branch  would  appear  to  have  been 
the  most  numerous,  from  the  fact  that  he  was  rejected.  The 
defendants  were  not  strangers,  who  entered  to  do  injury  to  the  pro- 
perty, but  members  asserting  their  right  to  worship  in  that  house. 
*^1 71  ^e  plaintiffs  were  joint  *trustees.  Their  powers  were  equal. 
-•  Could  the  one  trustee  bring  trespass  against  the  other  trus- 
tee ?  If  Brown  had  done  what  he  authorized  the  defendants  to  do, 
could  Unangst  have  brought  and  sustained  an  action  of  trespess 
against  him,  in  a  court  of  law  ?  I  think  not.  If  Unangst  could 
have  had  any  remedy,  it  would  not  have  been  trespass.  Do  not  the 
defendants  then  stand  in  relation  to  Unangst,  in  the  same  right 
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that  Brown  could  have  stood,  if  he  had  done  what  they  did  by  his 
permission  ?  They  acted  by  his  authority.  They  may  invoke  his 
power  for  their  security.  The  defendants  assert  no  right  against 
the  plaintiffs.  They  did  not  turn  them  out.  They  merely  entered, 
claiming  a  right  to  enjoy  the  property  in  common  with  the  plain- 
tiffs. They  do  not  attempt  to  exclude  the  plaintiff.  The  plaintiffs 
claim  damages  at  law  against  the  defendants.  The  defendants 
excuse  themselves  by  showing  a  permission  from  one  of  the  plain- 
tiffs. In  cases  of  tenants  in  common,  this  excuse  would  be  avail- 
able ;  so  it  would  with  joint  tenants  or  coparceners.  Why  not  in 
this  case  ?  It  is  also  in  proof  that  the  trustees  of  the  German 
Reformed  congregation  gave  the  defendants  permission  to  enter. 
If  the  trustees  of  the  German  Reformed  had  done  what  they 
authorized  the  defendants  to  do,  would  this  action  be  sustainable  ? 
I  think  not.  It  is  said  it  would  have  been  a  violation  of  the  trust. 
But  admit  it  to  be  so,  would  trespass  be  the  proper  remedy  against 
the  cestui  que  trusts,  being  in  actual  possession  ?  I  think  not.  The 
possession  of  one  tenant  in  common  is  the  possession  of  his  co-tenant. 
If  one  tenant  in  common  enters  into  possession,  his  co-tenant  being 
in  possession,  trespass  will  not  lie  against  him.  But  if  one  tenant 
in  common  turns  the  other  out,  trespass  will  lie.  The  facts  are 
fully  left  to  you  as  to  the  possession  and  the  entry.  If  the  plain- 
tiffs were  in  the  actual  possession  of  the  property,  and  the  defend- 
ants entered  with  the  consent  of  one  of  them,  they  could  not,  on 
any  principle  of  law  and  equity  be  considered  trespassers.  If  they 
were  in  possession,  and  one  of  them  permitted  the  defendants  to 
enter,  it  would  virtually  give  the  possession  to  the  defendants  for 
that  particular  purpose ;  and  so  far  the  plaintiffs,  or  one  of  them, 
would  have  parted  with  his  possession,  and  he  could  have  no  color 
or  pretence  whatever,  to  sue  them  in  trespass.  As  to  the  posses- 
sion of  the  one  granting  permission,  there  would  have  been  no 
violation  whatever.  His  authority  was  equal  with  that  of  his  co- 
trustee,  and  if  he  gave  permission,  then  there  would  be  no  violation 
of  possession,  either  actual  or  constructive.  If  then  you  believe 
that  the  defendants  entered  with  the  consent  of  one  of  the  plaintiffs, 
and  by  virtue  of  his  authority,  and  did  not  do  more  than  they  were 
authorized  to  do  by  him,  then  the  plaintiffs  cannot  recover.  Unless 
the  plaintiffs  had  the  actual  possession  of  the  property  at  the  time 
of  the  entry  by  the  defendants,  they  cannot  recover. 

The  plaintiffs'  counsel  excepted  to  this  charge;  and  a  verdict 
*having  been  rendered  for  the  defendants,  a  writ  of  error  r*  =  -|o 
was  taken,  and  on  the  return  of  the  record  the  following  ^ 
errors  were  assigned. 

1st.  The  court  err  in  saying  that  all  the  defendants  had  done 
could  not  work  a  forfeiture  of  the  right  of  membership  in  the 
church,  and  that  they  could  justify  in  this  case  under  their  claims 
as  members. 
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2d.  They  err  in  all  they  say  in  regard  to  the  election  of  Mr 
Y eager  in  1836,  and  in  the  whole  application  of  the  election  of 
1884,  and  the  proceedings  in  regard  to  Mr.  Yeager  to  the  present 
controversy. 

3d.  The  court  err  in  saying  that  the  defendants  could  invoke 
the  authority  of  Christian  Brown  for  their  security  ;  and  in  sup- 
posing that  Brown  had  any  authority  over  the  affairs  of  the  Lutheran 
congregation,  or  that  he  could  give  any  valid  permission  under 
which  the  defendants  could  justify. 

4th.  The  court  err  in  all  they  say  in  regard  to  the  possession  of 
the  church  trustees,  and  of  the  congregations  respectively  ;  and  in 
supposing  that  their  use  of  the  church  interfered  with  or  was 
adverse  to  the  actual  legal  possession  of  the  plaintiffs,  or  prevented 
their  maintaining  this  suit. 

5th.  They  err  in  supposing  that  the  defendants  are  in  any 
better  condition  by  reason  of  their  not  claiming  (on  the  trial)  to 
exclude  the  real  owners  or  persons  entitled  to  possession  of  the 
church  property. 

6th.  The  court  err  in  their  decisions  noted  in  the  several  excep- 
tions to  evidence. 

The  case  was  argued  by  Mr.  A.  E.  Browne  and  Mr.  Hepburn, 
for  the  plaintiffs  in  error,  and  by  Mr.  Maxwell  and  Mr.  B.  Tilgh- 
man,  for  the  defendants  in  error. 

For  the  plaintiffs  in  error,  were  cited,  People  v.  Runkel,  9  Johns. 
156  ;  s.  c.  8  Id.  464  ;  Willis  on  Trustees  206 ;  Selw.  N.  P.  1019 ; 
Stambaugh  v.  Hollabaugh,  10  S.  &  R.  362  ;  6  Bac.  Abr.  585, 
589 ;  2  Str.  1238 ;  The  Six  Carpenters'  Case,  8  Co.  290 ;  Willis 
on  Trustees  55  ;  1  Cruise  Dig.  525 ;  3  Am.  Dig.  494;  3  Chitty's 
Gen.  Prac.  128,  129  ;  Willis  on  Trustees  207,  222 ;  3  Harr.  Dig. 
2768  ;  Drum  v.  Simpson,  6  Binn.  481  ;  Martzell  v.  Stauffer,  3  P. 
&  W.  398 ;  Vernon  v.  Henry,  6  Watts  193  ;  Crosby  v.  Wadsworth, 
6  East  602  ;  Clapp  v.  Draper,  4  Mass.  266 ;  Stultz  v.  Dickey,  5 
Binn.  285  ;  Commonwealth  v.  Jarrett,  7  S.  &  R.  460 ;  Case  of  St. 
Mary's  Church,  Id.  538. 

For  the  defendants  in  error  were  cited  Shepherd  v.  McEvers,  4 
*c:icn  *Johns.  Ch.  136;  4  Kent's  Com.  311;  Powell  on  Powers 
J  373  :  Willis  on  Trustees  65 ;  2  Selw.  N.  P.  488  ;  Cutting  v. 
Rockwood,  2  Pick.  443;  Taylor  v.  Stockdale,  3  McCord  302; 
Kennedy  v.  Furer,  1  Dall.  72;  Addleman  v.  Way,  4  Yeates  218; 
Shenk  v.  Mundorf,  2  Browne  109 ;  Campbell  v.  Arnold,  1  Johns. 
511 ;  Tobey  v.  Webster,  3  Id.  468;  Taylor  v.  Townshend,  8  Mass. 
415;  Mather  v.  Trinity  Church,  3  S.  &  R.  512;  Dennett  v.  Gro- 
ver,  Willes  195;  Bagge's  Case,  11  Co.  99;  Commonwealth  v.  St. 
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Patrick's  Society,  2  Binn.  448 ;  Commonwealth  v.  Guardians  of 
the  Poor,  6  S.  &  R.  469 ;  Methodist  Church  v.  Remington,  1  Watts 
218. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  questions  that  present  themselves  on  this 
record  for  determination,  independently  of  the  bills  of  exception, 
may  be  reduced  to  two.  1st.  Whether  the  defendants  have  shown 
a  right  to  break  and  enter  the  church,  which  is  the  trespass 
complained  of.  2d.  Whether,  if  they  have  not,  the  plaintiffs  can 
maintain  this  action. 

1.  To  determine  the  rights  of  persons  claiming  as  members  of 
either  of  the  congregations  by  whom  this  church  was  originally 
erected  and  endowed,  there  is  no  other  guide  than  the  articles  of 
agreement  of  the  5th  of  June  1788,  and  the  deed  of  the  10th  of 
June  1794,  conveying  the  legal  title  of  the  land  and  premises  to 
trustees  in  trust  for  the  German  Lutheran  and  German  Reformed 
Congregations  of  the  Dry  Lands.  By  the  former,  the  respective 
rights  of  these  congregations,  and  the  privileges,  powers  and  duties 
of  their  officers  and  members  are  prescribed:  by  the  latter  they  are 
placed  on  the  footing  of  cestui  que  trusts,  entitled  as  such  to  the 
protection  of  a  court  of  equity ;  and  the  legal  title  is  vested  in 
trustees,  who  possess  with  it  the  legal  remedies  appertaining  to  it,  and 
the  capacity  to  transmit  the  title  to  heirs  or  new  trustees  by  assign- 
ment. The  articles  of  agreement  form  the  fundamental  rules  and 
regulations,  and  are  in  the  nature  of  a  constitution,  under  which  the 
congregations  jointly  and  severally  enjoy  certain  temporal  and  reli- 
gious rights.  This  mode  of  holding  real  estate  in  trust  for  religious 
societies,  and  others  of  a  charitable  nature,  was  frequently  adopted 
in  Pennsylvania  when  it  was  a  province,  instead  of  a  charter  of 
incorporation  :  and  sales  and  grants  of  lands  for  these  purposes 
were  ratified  and  confirmed  by  act  of  assembly  as  early  as  1730. 
The  same  act  gave  authority  to  any  religious  society  of  Protestants 
within  the  province  thereafter  to  take,  receive  and  hold  the  same, 
for  the  uses  prescribed  in  the  grants.  Their  privileges  and  rights 
are  also  explicitly  reserved  and  protected  by  the  constitutions  of 
1776,  1790  and  1838.  They  are  not  incorporated  bodies,  in  the 
proper  sense  of  the  term,  but  resemble  them  in  this,  that  their 
trusts  are  of  *a  public  character,  and  are  specially  recog-  r*-on 
nised  and  provided  for  by  the  laws  and  constitution  of  the  ^ 
Commonweath.  By  the  act  of  1818  power  is  given  to  the  Supreme 
and  other  courts  to  remove  trustees  who  abuse  or  neglect  their 
trusts,  and  to  call  them  to  account.  And  by  the  late  act  of  1836, 
the  chancery  jurisdiction  of  the  courts  seem  extended  to  such 
societies  or  associations,  among  others. 

The  present  is  an  action  of  trespass :  the  breaking  and  entering 
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is  admitted,  but  the  defendants  justify  under  their  rights  as  mem- 
bers of  the  religious  society  of  the  German  Lutheran  Coirgregation 
of  the  Dry  Lands;  and  their  rights  in  that  respect  are  the  subject 
of  decision.  The  first  question  is,  what  right  to  enter  belongs  to 
them  as  cestui  que  trusts  in  the  deed  from  S.  Wistar  to  Gress  and 
Brown  :  for  the  trustees  are  to  permit  and  suffer  the  premises  to  be 
at  the  disposal,  and  under  the  care,  regulation  and  management  of 
the  two  religious  societies  or  congregations,  and  for  no  other  intent 
or  purpose  whatsoever.  And  these  religious  societies,  their  rights 
and  powers,  are  only  known  by  the  articles  of  agreement  of  the  5th 
of  June  1788,  under  which  they  were  created,  and  the  property 
and  privileges  of  all  are  to  be  held  and  enjoyed.  I  do  not  take 
into  view  any  authority  that  may  be  supposed  to  be  derived  from 
the  charter  of  incorporation  obtained  in  1837.  We  give  no  opinion 
whatever  on  the  justification  by  virtue  of  that  charter.  The  court 
below  threw  it  out  of  consideration,  and  it  is  not  for  the  plaintiffs  in 
error  to  complain  of  an  instruction  favorable  to  themselves.  It  has 
not  been  urged  by  either  side  here,  nor  could  it  properly  be  pre- 
sented on  this  record  for  our  consideration.  I  shall  inquire  only 
how  far  the  defendants  made  out  a  justification  as  members  of  the 
German  Lutheran  Society,  and  cestui  que  trusts  under  the  deed. 

That  the  defandants  were  members  of  the  religious  society  of  the 
German  Lutheran  Congregation  of  the  Dry  Lands  mentioned  in  the 
articles  and  deed,  seems  to  have  been  shown;  and  it  is  clear, 
that  as  such  they  had  a  full  right  to  enter  the  church  at  all  times 
for  the  enjoyment  of  their  rights  as  members  of  that  religious 
society,  agreeably  to  the  tenor  of  the  articles  ;  but  it  does  not  fol- 
low that  they  had  a  right  to  enter  it  for  a  purpose  not  authorized 
by  them.  It  could  not  be  contended,  that  as  such  members  they 
could  enter  at  any  time  and  for  any  purpose  they  pleased.  A 
member  entering  and  breaking  a  window  would  be  guilty  of  a  tres- 
pass. A  portion  of  the  members  combining  and  entering  to  pervert 
the  building  to  a  profane  or  improper  use,  would  be  equally  guilty 
of  a  trespass.  In  Carey  v.  Holt,  2  Str.  1239,  it  is  laid  down,  that 
in  all  cases  of  exceeding  the  authority  given  by  law,  the  party  is  a 
trespasser  ;  citing  The  Six  Carpenters'  Case,  8  Co.  Rep.,  2  Roll's 
Abr.  501.  And  trespass  was  held  to  lie  for  entering  a  market  and 
erecting  a  stall  there,  to  sell  meat,  without  the  license  of  the  owner 
of  the  soil ;  though  the  defendant  had,  of  common  right,  a  liberty 
*^91"1  °^  com^ng  *int°  tne  market  for  the  purpose  of  buying  and 
•*  selling.  It  follows,  then,  that  to  excuse  the  defendants,  the 
purpose  for  which  they  entered  must  be  lawful ;  that  is,  it  must  be 
in  conformity  with  the  rules  and  stipulations  of  the  original  agree- 
ment under  which  the  two  societies  were  formed,  and  with  the  form 
of  government,  discipline  and  organization  according  to  which  the 
lands  and  buildings  were  purchased  and  held.  If  the  entry  of 
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the  defendants  was,  as  it  seems  clearly  shown  it  was,  by  a  portion 
of  the  congregation,  a  section  of  the  members,  in  order  to  assert 
and  maintain  a  right  to  place  a  preacher  of  their  own  in  the  pulpit, 
then  the  question  arises,  was  such  purpose  lawful  ?  Had  they  a 
right  to  do  so  under  the  articles  ? 

Here  again  I  throw  out  of  the  question,  whether  Mr.  Yeager  was 
duly  elected  preacher  or  not — whether  the  church  was  then  vacant 
or  not — whether,  even  if  he  were  not  de  jure  preacher,  he  was  not 
so  de  facto,  under  color  of  right,  and  entitled  to  hold  and  be 
regarded  as  such,  in  consequence  of  his  having  been  actually 
elected  and  inducted  by  the  church  council,  the  body  to  whom,  by 
the  articles,  the  authority  to  elect  a  preacher  is  expressly  intrusted. 
The  question  is,  not  on  the  strength  or  weakness  of  Mr.  Yeager's 
title,  but  on  the  validity  of  the  acts  of  the  defendants.  And  I  am 
not  able  to  perceive  in  these  articles  any  authority  given  to  a  body 
of  the  members  to  place  a  preacher  of  their  own  in  the  pulpit. 
By  the  fourth  article,  the  trustees,  in  conjunction  with  and  by  the 
consent  of  the  elders  and  wardens,  have  the  right  to  elect  and 
remove  the  ministers.  And  by  the  eighth  article  no  other  minister 
is  to  preach  in  the  church,  except  by  the  consent  of  the  regular 
minister  and  vestry,  whose  part  it  is  at  such  a  time  to  direct  pub- 
lic worship.  Whether,  therefore,  the  pulpit  was  vacant  or  filled, 
the  consent  of  the  vestry  or  church  council  is  necessary  to  give 
authority  to  preach  ;  and  no  other  person  or  persons  can  give  such 
authority  without  violating  the  fundamental  articles,  and  leading 
to  confusion  and  distraction  in  the  church.  If  one  portion  of  the 
members  can  do  so,  another  may.  If  there  may  be  in  the  same 
society  two  preachers  at  the  same  time,  representing  different  sec- 
tions of  the  members,  there  may  be  twenty.  Under  these  articles, 
it  seems  to  me,  there  can  be  but  one  standing  preacher  of  each  of 
these  congregations  in  that  church  at  the  same  time  ;  and  that  no 
one  can  be  placed  in  the  pulpit  as  a  preacher,  unless  elected  by  the 
church  council ;  or,  in  cases  of  occasional  preaching,  unless  it  is  by 
the  invitation  of  the  actual  minister  and  vestry  ;  and  that  to  place 
a  preacher  in  the  pulpit,  not  so  elected  or  invited,  is  a  right  which 
no  member  or  body  of  members,  as  such,  possesses  under  these 
articles  of  the  5th  of  June  1788,  by  which  the  property  was 
acquired  and  the  church  organized. 

It  is  not  pretended  that  the  preacher,  Mr.  Gorman,  in  order  to 
place  whom  in  the  pulpit,  the  defendants  entered,  was  ever  elected 
by  any  church  council  of  that  church,  or  invited  by  the  minister 
and  vestry.  He  was  invited  by  a  body  of  the  members,  who  had 
taken  *a  stand  against  the  other  members,  and  alleged  that  r*ee)v 
they  were  a  majority  of  the  congregation,  and  claimed  the  "- 
right  to  go  there  on  the  Wednesday  of  the  week,  and  place  in  the 
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pulpit  such  person  as  they  chose  to  select  to  preach.  Mr.  Gorman 
was  invited,  but  disappointed  them,  and  the  preaching  was  by  Mr. 
Fox.  I  am  not  able  to  perceive  any  right  in  either  to  do  so ;  or 
any  right  in  the  members  to  force  an  entry  into  the  church  to 
enable  them  to  preach  there. 

The  measures  taken  by  the  defendants  seem  to  have  been  pur- 
sued from  a  desire  to  contest  the  claims  of  Mr.  Yeager  and  his 
friends,  under  the  idea  that  he  was  tainted  with  heretical  opinions. 
The  mode  pursued,  however,  does  not  appear  to  have  been  adapted 
to  bring  into  question  the  right  of  Mr.  Yeager  to  occupy  the 
pulpit.  If  the  church  council  who  elected  him  in  1886  were 
unduly  chosen,  or  acted  irregularly,  they  should  have  been  pro- 
ceeded against  by  course  of  law.  Their  acts  could  not  be  reached 
by  a  collateral  proceeding,  much  less  by  irregularly  inviting 
another  preacher.  It  may  have  been  that  the  friends  of  Mr. 
Yeager  acted  unfaithfully  in  adhering  to  him  after  the  trial  of 
strength,  by  the  advice  of  the  synod  in  1834.  On  the  other  hand, 
they  may  have  had  their  own  views  respecting  the  character 
and  results  of  that  election,  and  may  have  believed  that  they 
had  no  better  course  to  pursue  in  1836,  in  the  circumstances  then 
existing,  than  to  elect  him.  Certain  it  is,  and  it  is  agreed  on  all 
hands,  that  the  doings  of  the  synod,  in  recommending  a  vote  by 
the  members  of  the  congregation,  whether  he  should  be  the 
preacher  or  not,  were  merely  of  an  advisory  character.  They  could 
not  change  the  mode  of  choosing  the  preacher  established  by  the 
fundamental  articles,  nor  did  they  pretend  that  they  could.  They 
indulged  the  hope  that  it  would  prove  the  means  of  allaying  the 
feuds  that  had  agitated  the  German  Lutheran  Society  ;  and  it  is  to 
be  regretted  that  their  efforts  failed.  Still  the  respective  parties 
had  the  right  to  rest  upon  their  legal  titles,  and  either  could  resort 
to  them  as  the  final  ground  they  were  determined  to  stand  upon. 
If  Mr.  Yeager  was  an  intruder,  an  action  might  have  been  sustained 
in  the  name  of  the  trustees  against  him  and  those  who  aided  him, 
for  any  illegal  entry  and  occupation  of  the  church ;  or,  if  the  rights 
and  privileges  of  any  members  or  officers  of  the  society  were 
invaded,  or  any  powers  abused,  the  chancery  jurisdiction  of  the 
court  might,  under  the  act  of  1836,  have  been  appealed  to  for 
redress.  But  in  the  present  suit  the  question  is,  not  how  far  Mr. 
Yeager  was  duly  elected  or  authorized,  but  whether  the  defendants 
had  a  right  to  enter  for  the  purposes  they  did.  And  I  am  of 
opinion  they  failed  to  make  out  a  justification  for  breaking  and 
entering  the  church  in  June  1837. 

2.  The  second  question  is  as  to  the  right  of  the  plaintiffs  to  main- 
tain this  action.  The  plaintiffs  are  the  trustees  to  whom  the  legal 
estate  was  conveyed  by  the  survivor  of  the  original  trustees  and 
grantees  in  the  deed  of  the  10th  of  June  1794,  from  Sarah  Wistar. 
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*They  therefore  hold  the  legal  estate — the  religious  societies  r*-9o 
merely  hold,  as  cestui  que  trusts,  the  equitable  right  to  *• 
occupy,  use  and  enjoy  the  buildings  and  premises,  for  the  purpose 
mentioned  in  the  articles  of  agreement  of  the  5th  of  June  1788. 
The  freehold  and  possession  of  these  premises  passed  to  the  plain- 
tiffs by  virtue  of  the  deeds,  and  never  has  been  displaced  by  any 
ouster  since.  The  occupation  of  the  cestui  que  trusts  is  under  the 
possession  of  the  trustees  ;  it  is  in  consistency  with  their  title,  and 
in  subservience  to  it.  The  property  is  in  the  cestui  que  trusts  for 
all  beneficial  purposes,  but  they  do  not  possess  the  lands)  and 
buildings  in  such  a  manner  as  to  be  capable  of  maintaining  an 
action  of  trespass  quare  clausum  fregit  in  their  own  names  for  an 
injury  to  the  property,  even  if  competent  to  sue  as  religious  socie- 
ties, though  there  may  be  cases  where  a  cestui  que  trust  has  pos- 
session, and  is  then  at  law  tenant  at  will  to  the  trustees,  and  may 
sue  as  such.  One  great  object  of  the  conveyance  to  the  trustees 
originally  was  to  protect  the  property  against  intruders  by  suit  at 
law.  If  adverse  possession  were  taken,  they  would  be  the  proper 
persons  to  bring  ejectment.  The  rights  of  these  cestui  que  trusts 
and  their  remedies  are  of  an  equitable  kind.  Then  as  the  trustees 
hold  the  legal  title  and  freehold  for  the  protection  and  maintenance 
of  the  rights  of  all  the  cestui  que  trusts,  the  latter  ought  to  have  a 
power  to  use  the  names  of  the  trustees  at  law  to  protect  their  rights. 
If  the  obstinacy  or  caprice  of  one  or  both  the  trustees  can  defeat 
this  remedy,  the  trustees  may  defeat  the  trust  at  their  own  will  and 
pleasure.  This  however  is  not  permitted.  A  trustee  cannot  be 
allowed  to  defeat  the  trust :  it  is  a  breach  of  his  duty.  To  be  sure, 
if  any  of  the  cestui  que  trusts  use  a  trustee's  name,  he  has  a  right 
to  ask  indemnity  against  the  costs  from  those  who  sue  in  his  name. 
On  the  other  hand,  the  damages  recovered  in  such  a  suit  as  the 
present,  are  not  for  the  private  use  of  the  trustees  or  cestui  que 
trusts  suing,  but,  after  repairing  any  damages  to  the  building,  are 
for  the  benefit  of  the  society  injured. 

These  principles  have  been  frequently  recognised.  Courts  of 
Chancery  have  very  wisely  considered  the  trustee  as  having  the 
legal  ownership  so  far  only  as  to  be  beneficial  to  cestui  que  trust, 
and  not  subject  to  any  advantage  or  disadvantage  which  may  arise 
from  the  trustee  personally  as  having  the  legal  estate.  Sand.  Us. 
and  Trusts  191.  As  the  trustee  cannot  prejudice  the  cestui  que 
trust  by  doing  what  he  might  lawfully  do,  so  he  cannot  hurt  him 
by  omitting  to  do  what  it  was  his  office  to  perform.  Id.  193  ;  3  P. 
Wms.  215.  The  trustee  can  bring  any  action  respecting  the  trust 
estate,  the  cestui  que  trust,  though  the  absolute  owner  in  equity, 
being  at  law  regarded  in  the  light  of  a  stranger.  Allen  v.  Itulett, 
Holt  641.  Where  several  trustees  for  the  creditors  of  an  insolvent 
were  plaintiffs  in  an  action  at  law,  and  one  of  them  whose  consent 
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had  not  been  obtained  before  the  action  was  brought,  gave  a  release 
to  the  defendant,  but  without  any  consideration,  and  the  defendant 
*^94.l  P^ea(^e(i  *the  release  puis  darrien  continuance,  the  plea  was 
-•  set  aside  without  costs,  on  the  terms  of  an  indemnity  being 
given  to  him  who  had  so  released.  1  Chitt.  Rep.  390,  cited  in  Willis 
Trust.  207.  Cestui  que  trusts  may  use  the  name  of  their  trustees, 
giving  them  a  proper  indemnity.  Id.  222.  Legatees  may  use  the 
names  of  the  executors  to  recover  in  ejectment.  Vernor  v.  Henry, 
1  Watts  193. 

We  think  there  is  nothing  in  the  objections  to  the  evidence. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Cited  by  counsel,  8  W.  &  S.  408  ;  11  Casey  318;  II  31  Smith  456  :  2  W.  N. 
C.  72;  12  Id.  243.11 

Cited  by  the  court  below,  1  W.  &  S.  38. 

Cited  by  the  court,  7  P.  F.  Smith  218  ;  Brightly  245  ;  1  Parsons  109.  ||  As 
to  the  jurisdiction  of  equity  in  such  dispute:  Henry  v.  Deitrich,  3  Norris 
286  ;  s.  c.  4  W.  N.  C.  487 ;  and  see  Riser's  Appeal,  12  Smith  428. || 


[PHILADELPHIA,  MAT  2,  1840.] 

Ex  parte  Elliott. 

A  testator  who  died  in  England  seised  of  considerable  real  estate  in  Penn- 
sylvania, made  the  following  bequests :  "  I  bequeath  to  my  wife  E.  H.  the 
sum  of  1250Z.  a  year,  payable  out  of  my  estate  in  Pennsylvania,  in  America,  and 
after  her  decease  to  my  only  daughter  M.  A.  H. :  together  with  all  and  every 
property  belonging  to  me  wheresoever  it  exists  ;  and  for  carrying  my  inten- 
tion as  above  specified  into  execution,  I  do  hereby  nominate  my  wile  E.  H., 
H.  A.  J.,  &o.,  to  be  my  executors  for  the  purpose  of  paying  the  above 
annuity  to  my  wife,  and  otherwise  disposing  and  managing  of  my  property 
in  America,  or  elsewhere,  as  may  appear  to  them  most  beneficial  to  the 
interest  of  my  said  wife  and  child."  He  then  gave  certain  legacies,  and  the 
will  concluded  thus  :  "After  the  decease  of  my  daughter,  in  case  she  does 
not  reach  the  age  of  twenty-one  years,  then  I  desire  that  my  wife  E.  11.  may 
enjoy  the  whole  of  my  property  during  her  natural  life  ;  and  if  my  said  wife 
should  marry  again  and  have  children,  then  my  property  to  be  at  her  dis- 
posal ;  but  if  she  should  decease  without  any  children  by  a  future  husband, 
in  such  case  my  property  to  be  equally  one-half  at  the  disposal  of  my  wife, 
and  the  residue  to  be  equally  divided  among  the  children  of  H.  A.  J."  The 
executors  H.  A.  J.,  &c.,  renounced,  and  letters  testamentary  were  granted  to 
E.  H.  the  widow.  By  a  private  act  of  assembly,  E.  II.  executrix,  &c  ,  was 
authorized  by  herself  or  attorney,  to  sell  and  convey  the  real  estate  of  the 
testator  within  the  city  and  county  of  Philadelphia,  with  a  proviso  that  all 
rents  reserved  on  such  sales  should  be  reserved  payable  to  the  said  E.  H.  and 
her  heirs  in  trust  for  the  uses  and  purposes  declared  of  and  concerning  his 
estate,  in  and  by  the  last  will  of  the  testator.  E.  H.  widow  and  executrix 
of  the  testator,  by  her  attorney  in  fact,  conveyed  a  lot  of  ground,  reserving 
a  ground-rent  according  to  the  provisions  of  the  act,  with  a  proviso  that  if 
the  grantee  of  the  lot  should  within  a  certain  time  pay  to  the  said  E.  II.  her 
heirs  and  assigns,  for  the  uses  and  purposes  declared  of  and  concerning  his 
estate,  in  the  lost  will  of  the  testator,  a  certain  principal  sum,  &c.,  then  the 
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rent  should  cease,  and  the  said  E.  II.,  her  heirs  or  assigns,  should  and  would 
execute  a  sufficient  release,  &c.  After  the  making  of  this  conveyance  E.  H. 
died,  and  administration  de  bonin  non,  &c.,  was  granted  to  T.  0.  Held,  1. 
That  the  executors  had  power  under  the  will  to  sell  the  real  estate  of  the 
testator  in  Pennsylvania.  2d.  That  by  a  sale  on  ground-rent  the  power  was 
exhausted  in  respect  to  the  premises,  and  that  the  administrator  de  bonis 
*non  could  not,  by  virtue  of  the  power  in  the  will,  seller  release  the  r*rQ- 
ground-rent.  3d.  That  the  daughter  of  the  testator  being  yet  an  L  **•"•* 
infant,  the  court  had  power  under  the  act  of  5th  February  1821.  to  make  an 
order  authorizing  and  requiring  her  guardian  to  execute  a  sufficient  release 
of  the  ground-rent,  on  payment  of  the  sum  stipulated  in  the  deed. 

THIS  case  came  before  the  court  upon  a  petition  presented  by 
John  Elliott  under  the  act  of  the  5th  of  February  1821,  relating 
to  the  release  and  extinguishment  of  ground-rents. 

The  petition  set  forth  that  Andrew  Hamilton,  sometime  of  the 
city  of  Philadelphia,  died  about  the  year  1825,  in  England,  seised 
of  an  undivided  part  or  share  of  a  large  tract  of  land  called  Bush- 
hill,  adjoining  the  said  city,  and  having  made  his  last  will  in  writ- 
ing, as  follows. 

"  I  hereby  certify  the  following  document  to  be  my  last  will  and 
testament.  To  my  beloved  wife  Eliza  Hamilton,  I  bequeath  the 
sum  of  twelve  hundred  and  fifty  pounds  a  year,  payable  out  of  my 
estates  in  Pennsylvania  in  America ;  and  after  her  decease  to  my 
only  daughter  Mary  Ann  Hamilton,  together  with  all  and  every 
property  belonging  to  me  wheresoever  it  exists ;  and  for  carrying 
my  intention  as  above  specified  into  execution,  1  hereby  nominate 
my  wife  Eliza  Hamilton,  Henry  Allen  Johnson,  of  the  city  of  Bath, 
Esquire,  Edward  Goldsmid,  of  Upper  Harley  street  in  the  city  of 
Westminster,  Esquire,  and  Horace  Binney,  of  the  city  of  Philadel- 
phia, in  America,  Esquire,  to  be  my  executrix  and  executors  for  the 
purpose  of  paying  the  above  annuity  to  my  wife,  and  otherwise  dis- 
posing and  managing  of  my  property  in  America  or  elsewhere,  as 
may  appear  to  them  most  beneficial  to  the  interest  of  my  said  wife  and 
child,  and  I  also  nominate  and  appoint  my  wife  Eliza  Hamilton, 
Henry  Allen  Johnson,  Esquire,  and  Edward  Goldsmid,  Esquire,  as 
above  stated,  to  be  the  guardians  of  my  daughter.  The  plate  in  my 
possession',  I  bequeath  to  my  wife  for  her  use  during  her  life,  arid 
afterwards  go  to  my  only  daughter ;  all  other  personals  to  go  to  my 
wife  Eliza  Hamilton.  To  my  nurse  Elizabeth  Patton,  I  bequeath  the 
sum  of  nineteen  pounds.  After  the  decease  of  my  daughter  in  case  she 
does  not  reach  the  age  of  twenty-one  years,  then  I  desire  that  my 
wife  Eliza  Hamilton  may  enjoy  the  whole  of  my  property  during 
her  natural  life;  and  if  my  said  wife  should  marry  again  and  have 
children,  then  my  property  to  be  at  her  disposal;  but  if  she  should 
decease  without  any  children  by  a  future  husband,  in  such  case  my 
property  to  be  equally  one-half  at  the  disposal  of  my  wife,  and  the 
residue  to  be  equally  divided  among  the  children  of  Henry  Alleu 
Johnson,  Esquire,  of  the  city  of  Bath,"  &c. 
5  WHAKTON — 33 
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The  said  Henry  Allen  Johnson,  Edward  Goldsmid,  and  Horace 
Binney,  renounced  the  executorship  by  writing  filed,  &c. 
""v^fil  *^  yirtue  °f  certain  proceedings  in  partition,  the  lot  and 
'  ground  hereinafter  mentioned  was,  inter  alia,  allotted  to 
Mary  Ann  Hamilton,  the  infant  child  and  devisee  of  the  said  An- 
drew Hamilton,  and  her  heirs  in  severalty. 

The  said  Eliza  Hamilton,  as  widow  and  executrix,  appointed 
Thomas  Cadwalader,  Esq.,  her  attorney  to  sell  and  convey,  with  or 
without  reserving,  a  perpetual  ground-rent,  all  or  any  part  of  the 
lands  of  the  said  Andrew  Hamilton  in  the  state  of  Pennsylvania. 

By  an  act  of  assembly  passed  on  the  31st  of  March  1828,  it  was 
enacted,  k'  That  Eliza  Hamilton,  executrix  of  the  last  will  of  Andrew 
Hamilton,  formerly  of  the  city  of  Philadelphia,  deceased,  be,  and 
she  is  hereby  authorized  and  empowered  by  herself  or  by  such 
attorney  or  attorneys  in  fact,  as  she  has  appointed  or  may  appoint, 
to  sell  and  convey  in  fee-simple,  either  for  cash  or  on  credit,  such 
part  or  parts  of  the  real  estate  of  the  said  Andrew,  as  may  be  situ 
ated  in  the  city  and  county  of  Philadelphia,  as  she  may  deem 
expedient,  which  by  his  last  will  and  testament,  the  executors  are 
authorized  to  dispose  of;  and  to  convey  the  same  in  fee-simple  to 
the  purchaser  and  his  heirs  ;  provided  always,  that  except  in  such 
cases  where  the  whole  consideration  shall  be  reserved  in  a  rent 
charged  upon  the  estate  sold,  it  shall  be  the  duty  of  the  said  Eliza, 
by  herself  or  by  her  attorney  in  fact,  to  give  bond  with  surety  to 
be  approved  by  the  Orphans'  Court  of  the  proper  county,  condi- 
tioned for  the  application  of  the  purchase-money  according  to  the 
true  intent  of  the  said  last  will  and  testament :  And  provided  also, 
that  all  rents  reserved  on  the  consideration  of  sales  of  the  said 
estate  shall  be  reserved  payable  to  the  said  Eliza,  and  her  heirs,  in 
trust  for  the  uses  and  purposes  declared  of  and  concerning  his 
estate  in  and  by  the  last  will  and  testament  of  the  said  Andrew 
Hamilton." 

By  indenture  of  bargain  and  sale,  dated  the  22d  of  June  1830, 
between  the  said  Eliza  Hamilton,  widow  and  executrix,  &c.,  by  the 
said  Thomas  Cadwalader,  Esq.,  her  attorney,  &c.,  and  John  Gelder, 
reciting  the  said  will  and  act  of  assembly,  the  said  Eliza  Hamil- 
ton conveyed  to  the  said  John  Gilder  in  fee  a  certain  lot  of  ground, 
part  of  the  said  Bush-hill  estate,  reserving  an  annual  ground- 
rent  of  twenty-five  dollars  and  sixty  cents  to  the  said  Eliza 
Hamilton,  her  heirs  and  assigns,  "in  trust  for  the  uses  and  pur- 
poses declared  of  and  concerning  his  estate  in  and  by  the  last  will 
and  testament  of  the  said  Andrew  Hamilton,  deceased ;"  with  a 
proviso  that  if  the  said  John  Gilder,  his  heirs  and  assigns,  should 
within  ten  years  from  the  date  pay  or  cause  to  be  paid  to  the  said 
Eliza  Hamilton,  her  heirs  or  assigns  for  the  uses  and  purposes 
declared  of  and  concerning  her  estate  in  and  by  the  last  will,  &c., 
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of  the  said  Andrew  Hamilton,  deceased,  the  sum  of  four  hundred 
and  twenty-six  dollars  sixty-seven  cents  and  the  arrearages,  then 
the  same  *should  cease  and  be  extinguished,  and  the  said    r*507 
Eliza   Hamilton,  her  heirs   and  assigns  should  and  would   *• 
execute  a  sufficient  release,  &c. 

The  said  Eliza  Hamilton  intermarried  with  one  John  Gardner 
and  died  about  the  12th  of  March  1834. 

The  said  Henry  Allen  Johnson,  Edward  Goldsmid  and  Horace 
Binney,  afterwards  again  renounced ;  and  administration  cum  tes- 
tamento  annezo,  was  granted  to  Thomas  Cadwalader,  Esq.,  on  the 
29th  of  September  1835. 

The  said  Edward  Goldsmid  renounced  by  deed  the  guardianship 
of  the  said  Mary  Ann  Hamilton. 

The  petition  then  stated  that  the  petitioner  had  by  sundry  mesne 
conveyances  become  the  assignee  of  the  lot:  that  the  petitioner 
was  informed  and  believed  that  the  said  Mary  Ann  Hamilton  is  still 
in  her  minority,  and  that  he  was  advised  that  the  said  Thomas 
Cadwalader,  administrator,  &c.,  is  not  authorized  by  the  said  will 
or  the  act  of  1828,  to  release  or  extinguish  the  ground-rent. 

The  petition  prayed  an  order  under  the  act  of  1821,  authorizing 
and  requiring  the  said  Thomas  Cadwalader  or  the  said  Henry 
Allen  Johnson,  or  such  other  person  as  may  be  authorized  for  the 
time  being  to  receive  the  said  ground-rent,  on  payment  being  made, 
to  execute  a  sufficient  release  according  to  the  proviso  in  the  said 
indenture,  and  the  act  of  assembly  in  such  case  made,  &c. 

To  this  petition  a  demurrer  was  filed  on  the  part  of  Thomas 
Cadwalader,  on  the  ground  that  by  virtue  of  the  provisions  in  the 
will  of  Andrew  Hamilton,  and  in  the  act  of  assembly  of  1828,  he, 
as  administrator  de  bonis  nony  &c.,  was  authorized  to  extinguish 
the  ground-rent. 

Mr.  Cadwalackr,  in  support  of  the  demurrer,  argued — 
1st.  That  under  the  provisions  in  the  will  of  Andrew  Hamilton, 
his  executors  had  a  power  of  sale.  1  Freeman  177  ;  1  Mod.  109  ; 
Thomlinson  v.  Dighton,  1  P.  Wms.  149,  171 ;  3  Vesey  515  ;  Daniel 
v.  Ubley,  Latch.  135 ;  10  East.  445 ;  Doe  v.  Thomas,  3  Ad.  & 
Ellis  123 ;  30  E.  C.  L.  R.  48 ;  Hoover  v.  Samaritan  Society,  4 
Whart.  452  ;  Lancaster  v.  Dolan,  1  Rawle248  ;  Gordon  v.  Preston, 
1  Watts  486;  2  Vesey  590:  1  Atk.  506;  1  West  219;  1  Atk. 
551;  1  West  517;  1  P.  Wms.  415,  420;  2  Vern.  310,  311;  1 
Ch.  Gas.  176  ;  2  Id.  205 :  20  Pick.  25 ;  1  Dow  102 ;  17  S.  &  R. 
15  ;  Prec.  in  Chanc.  586-588  ;  Ambler  95  ;  1  Vesey  42  ;  1  Vern. 
104  ;  19  Vesey  527. 

2d.  That  the  power  to  sell  on  ground-rent,  implied  a  power  to 
sell  and  release  or  extinguish  the  ground-rent ;  and  that  this  power 
might  well  be  executed  by  the  administrator  de  bonis  non,  &c.,  1 
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*Burr.  120 ;  1  Bos.  &  Pul.   196 ;  Ingersoll  v.   Sergeant, 
i  Whart.  360  ;  Franciscus  v.  Reigart,  4  Watts  116  ;  2  Salk. 

369 ;  2  Lord  Raym.  873  ;  11  East  377 ;  2  Black.  Com.  346 ;  8 

Johns.  546  ;  Whitelock's  Case,  8  Co.  71. 

Mr.  T.  I.  Wharton,  contra,  referred  to  the  acts  of  31st  March 
1792  ;  12th  March  1800  ;  and  24th  February  1824  ;  and  cited 
Moody  v.  Vandyke,  4  Binn.  31  ;  1  Jarman's  Powell  234,  note  ; 
2  Sugden  on  Powers  512  ;  Read  v.  Sherer,  2  Sugden  Appx.  p.  649. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Originally,  there  seems  to  have  been  a  doubt 
•whether  a  testamentary  power  to  raise  portions  from  profits  at  an 
indefinite  time,  includes  a  power  to  sell;  or  whether  the  amount 
should  be  raised  by  gradual  accumulation.  But  the  existence  of 
an  ancillary  power  to  sell  for  payment  of  legacies  and  debts,  has 
never  been  questioned.  Subsequently,  when  not  restrained  by  par- 
ticular expressions,  the  courts  have  implied  it  in  all  cases  without 
regard  to  the  purpose;  on  the  ground  that  a  devise  of  profits  is 
equivalent  to  a  devise  of  the  land;  and  such  is  the  law  at  this  day. 
Here  however  there  is  a  direction  to  raise  the  widow's  annuity,  not 
out  of  profits  at  all,  but  out  of  the  land  itself ;  and  even  were  there 
a  distinction  betwixt  profits  and  the  land,  the  power  of  the  execu- 
trix to  sell  would  still  be  a  clear  one.  Deriving  this  power  from 
the  will,  the  administrator  succeeds  by  force  of  the  act  of  1836, 
only  to  so  much  of  it  as  remains  to  be  executed;  so  that  the  ques- 
tion here,  is  whether  it  has  not  been  exhausted. 

We  have  but  few  reported  cases  on  this  head.  It  is  an  undoubted 
principle  that  execution  of  a  power  cannot  be  repeated;  but  it  may 
be  entered  upon  by  parcels  and  at  different  times;  yet  all  the  parts, 
though  existing  separately,  must  make  together  no  more  than  one 
entire  execution.  It  cannot  be  said  that  the  part  of  the  power 
which  regards  the  land  out  of  which  issues  the  ground-rent  in  ques- 
tion, was  not  intended  to  be  executed  to  the  utmost,  though  the 
residue  of  the  power  might  be  subsequently  used  to  dispose  of 
other  lands.  The  disposition  made  of  the  property,  was  an  ordi- 
nary sale  or  exchange  for  a  ground-rent — a  disposition  entirely 
within  the  scope  of  the  power,  which  was  not  barely  to  sell,  but  to 
dispose  of  the  land  in  any  way  to  raise  the  amount  required — and 
the  will  certainly  gave  the  executrix  no  power  to  sell  a  thing  to  be 
taken  in  exchange.  The  purpose  was  answered  by  the  conveyance, 
and  nothing  more  remained  to  be  done.  For  the  purpose  of  extin- 
guishment, a  power  under  the  will  was  unnecessary  ;  and  the  act 
belonged  not  to  the  executrix,  but  to  the  person  in  whom  the  estate 
in  the  rent  was  executed  by  the  statute  of  uses.  This  is  not  like 
the  case  of  a  mortgage,  which,  in  equity,  is  not  an  execution  of  a 
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power  to  revoke,  though  it  is  so  at  law;  because  a  mortgage,  being 
looked  on  *by  a  chancellor,  not  as  a  conveyance  further  than  r*,-oq 
is  necessary  to  enforce  it  as  a  security,  works  no  alteration  "- 
in  the  condition  of  the  title ;  nor  is  it  like  a  conveyance  to  a  trustee 
to  pay  debts,  with  an  ultimate  trust  for  the  settlor:  such  acts  are 
consistent  with  a  reservation  of  so  much  of  the  estate  as  may  be 
left  for  a  final  execution  of  the  power  in  respect  of  it.  In  the  case 
of  the  mortgage,  the  estate  is  not  supposed  to  have  passed  out  of 
the  mortgagor  at  all ;  and  in  that  of  the  conveyance  to  pay  debts, 
the  trust  is  a  resulting  one,  which  changes  not  the  character  of  the 
interest  retained  by  means  of  it.  Here,  however,  every  portion  of 
the  title  was  parted  with;  and  it  is  of  no  account  that  the  ground- 
rent  taken  in  exchange  for  it,  has  been  substituted  as  its  proper 
equivalent  by  a  private  act  of  assembly.  As  the  administrator  suc- 
ceeds to  no  power  uncreated  by  the  will,  it  is  requisite  that  he  have 
an  authority  by  it  independent  of  every  thing  else.  The  legal 
estate  in  this  ground-rent,  is  vested  by  the  terms  of  the  conveyance, 
in  the  testator's  daughter,  who  is  still  in  her  minority ;  and  thus 
one  of  the  cases  provided  for  by  the  legislature  has  arisen.  We 
are  therefore  of  opinion,  that  we  have  jurisdiction  of  it;  that  the 
demurrer  be  overruled;  and  that  the  prayer  of  the  petitioner  be 
granted. 

Demurrer  overruled. 

Cited  by  counsel,  2  Barr  228. 
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1.  Where  the  separate  note  of  one  partner  is  taken  by  a  creditor  holding 
the  note  of  the  firm,  it  is  a  question  of  intention,  whether  this  amounts  to 
an  extinguishment  of  the  joint  debt.     The  onus  of  showing  that  it  is  an 
extinguishment  lies  upon  those  who  allege  it :  and  it  is  necessary  for  them 
to  show  a  special  contract  to  that  effect,  or  that  the  joint  note  was  iriven 
up ;  and  even  where  that  is  the  case,  the  presumption  may  be  rebutted  by 
countervailing  proof. 

2.  After  the  dissolution  of  a  partnership  by  agreement,  the  partner  who 
is  authorized   to  settle  the  estate,  may  borrow  money  on  the  credit  of  the 
firm,  for  the  purpose  of  paying  the  debts  of  the  firm;  nml  if  the  credit  is 
given  in  good   faith,   though  with   a  knowledge  of  the  dissolution,  and  the 
money  is  faithfully  applied  to  the  liquidation  of  the  joint  debts,  the  creditor 
has  a  claim  against  the  firm,  and  is  not  to  be  considered  as  a  creditor  merely 
of  the  partner  borrowing. 

3.  A.  and  B.  partners,  dissolved  the  partnership,  B.  remaining  to  settle 
the  business,  and  shortly  afterwards  A.   &  B.  made  an  assignment  <>f  the 
partnership  effects  to  C.  and  D.     The  assignment  contained  a  preference  tc 
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C.  for  a  certain  sum,  "  being  the  amount  of  accommodation  notes  or  paper  and 
liabilities  or  responsibilities,  and  of  borrowed  money  for  and  on  account  of 
the  late  firm."  It  appeared  that  the  firm  was  indebted  to  C.  on  three  notes, 
which  fell  due  after  the  dissolution  and  before  the  assignment,  and  for  which 
new  notes  were  given  by  C.,  who  received  the  notes  of  B.  for  the  same  amount. 
The  original  notes  remained  in  the  hands  of  C.  Between  the  time  of  the 
dissolution  and  assignment,  B.  borrowed  money  of  C.  for  the  purpose  of  pay- 
ing other  debts  of  the  firm,  and  the  money  was  so  applied.  Held,  that  C. 
was  entitled  to  retain  the  amount  for  which  he  was  preferred  in  the  assign- 
ment, and  which  included  the  three  notes  and  borrowed  money. 

4.  Where  assignees  for  the  benefit  of  creditors  sold  some  of  the  goods  at 
private  sale,  and  delivered  them  to  the  purchaser,  who  failed  to  pay,  it  was 
held,  that  they  were  chargeable  with  the  amount ;  it  appearing  that  the  credit 
of  the  vendee  was  doubtful,  and  that  the  assignors  had  refused  to  trust  him 
before  the  assignment. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common  Pleas 
for  the  City  and  County  of  Philadelphia,  in  the  matter  of  the  ac- 
counts of  Lewis  Desauque  and  Thomas  Taylor,  assignees  of  Nathan- 
iel Davis  and  Francis  Desauque. 

In  the  court  below  the  accounts  were  referred  to  auditors,  who 
made  a  report,  stating  the  material  circumstances  of  the  case,  as 
follows : — 

*5311       *The  objections  taken  by  the  opposing  creditors  were  as 
J  follows : 

1.  That  the  assignees  were  not  entitled  to  claim  an  allowance 
for  the  per  centage  claimed  by  them  in  the  shape  of  guarantee  and 
discount  on  the  sales  of  stock  at  public  auction  and  otherwise. 

2.  That  the  assignees  should  be  charged  with  an  additional  sum 
per  cask,  for  the  wine  purchased  and  taken  by  one  of  them. 

3.  That  the  assignees  should  be  charged  with  the  amount  of  a 
sale  made  by  them  to  one  Stork,  for  cash. 

4.  That  the  assignees  were  not  entitled  to   an   allowance   for 
certain  sums  retained  by  them  as  preferred  debts  under  the  assign- 
ment. 

For  the  purpose  of  enabling  the  court  fully  to  understand  the  last 
of  these  objections," the  auditors  report  the  following  facts: 

Nathaniel  Davis  and  Francis  Desauque,  a  son  of  one  of  the 
assignees,  entered  into  a  partnership,  as  wine  merchants.  This 
partnership  was  dissolved  on  the  16th  of  October  1830,  Nathaniel 
Davis  quitting  the  concern  and  leaving  Francis  Desauque  in  pos- 
session of  the  store  and  stock.  Francis  Desauque  was  to  wind  up 
the  business.  At  the  time  of  the  dissolution,  certain  notes  given  b} 
the  partnership  to  Lewis  Desauque  and  Thomas  Taylor  (the  as- 
signees), were  outstanding.  These  notes  constitute  the  preferences 
mentioned  in  the  assignment.  The  wine  business  was  continued 
by  Francis  Desauque  in  the  same  store,  and  with  the  same  stock, 
until  the  16th  of  November  1830;  when  the  assignment  was  made 
to  the  parties  whose  accounts  are  submitted.  There  was  also  an 
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assignment  made  about  the  same  time  by  Francis  Desauque  of  his 
individual  property. 

The  assignment  by  the  partners  contains,  among  others,  this 
clause : 

That  the  said  assignee  shall  ami  will  pay  unto  Lewis  Desauque 
the  sum  of  eleven  thousand  three  hundred  and  ninety-six  dollars, 
being  the  amount  of  accommodation  notes  or  paper  and  liabilities 
or  responsibilities,  and  of  borrowed  money  for  and  on  account  of 
the  said  late  firm  of  Davis  and  Desauque ;  and  in  the  third  place 
shall  and  will  pay  unto  the  said  Captain  Thomas  Taylcr  the  sum 
of  two  thousand  nine  hundred  and  seventy  dollars  and  sixty-one 
cents,  deducting  the  amount  of  a  shipment  of  flour  to  St.  Thomas, 
transferred  to  him  by  them,  being  the  amount  of  accommodation 
paper  for  which  he  is  liable  or  responsible  for  them. 

During  the  month  that  intervened  between  the  dissolution  of 
the  partnership  and  the  assignment  by  the  late  partners.  Francis 
Desauque  obtained  from  Lewis  Desauque  five  hundred  dollars, 
on  two  checks,  one  dated  the  12th  and  the  other  the  15th  of 
November  1830.  These  five  hundred  dollars  are  embraced  by  the 
preference. 

Mr.  Newlin,  the  clerk  in  the  store,  deposed  as  to  the  getting  of 
the  five  hundred  dollars.  He  also  deposed  that  the  five  hundred 
dollars  went  to  lift  the  notes  of  Davis  and  Desauque,  falling  due 
after  the  dissolution,  although  the  entry  of  the  sum  was  made  in  F. 
*Desauque's  cash  book;  and  that  F.  Desauque  went  on  r*-o.> 
doing  business  on  his  own  account  at  the  same  time  he  ^ 
was  winding  up  the  affairs  of  Davis  and  Desauque.  Francis  De- 
sauque, he  further  stated,  opened  a  new  set  of  books,  in  which  he 
entered  all  sales  made  by  him.  In  fine,  it  did  not  appear  that 
Francis  Desauque,  for  the  month  he  continued  in  the  business, 
made  any  distinction  between  his  own  and  the  partnership  property, 
but  mixed  up  the  whole  business. 

The  balance  of  the  preference  to  Lewis  Desauque  was  made  up 
of  the  following  promissory  notes : 

One  dated  June  19th  1830,  at  four  months,  for  three  thousand 
dollars.  Drawers,  Davis  and  Desauque ;  payee,  Lewis  Desauque. 
This  note  fell  due  on  the  19th-22d  of  October  1830,  after  dissolu- 
tion and  before  assignment.  It  was  taken  up  by  L.  Desauque  by 
his  note  at  four  months  for  the  same  amount  to  F.  Desauque  ;  receiv- 
ing at  the  same  time  F.  Desauque's  note,  at  the  same  payment,  for 
the  same  sum. 

One  other,  dated  August  4th  1830,  at  ninety  days,  for  two 
thousand  nine  hundred  dollars.  Drawers,  Davis  and  Desauque  ; 
payee,  Lewis  Desauque.  It  fell  due  the  2d-5th  of  November,  was 
taken  up,  and  notes  passed  in  like  manner. 

One  other,  dated  July  1st  1830,  at  four  months  :  drawers,  Davis 
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and  Desauque  ;  payee,  Lewis  Desauque.  Due  the  lst-4th  of 
November  1830  ;  arranged  in  like  manner.  This  was  for  two  thous- 
and dollars. 

One  other,  dated  September  9th  1830  ;  at  six  months,  nineteen 
hundred  and  ninety-six  dollars  and  thirteen  cents.  Drawer,  F. 
Desauque  ;  payees,  L.  Desauque  &  Son.  Though  this  note  bears 
date  as  of  a  day  before  the  dissolution,  in  point  of  fact  it  was  not 
given  until  after,  and  for  money  said  to  have  been  borrowed  at  the 
time  to  aid  in  lifting  notes  of  the  firm  as  they  became  due.  This 
was  deposed  to  by  Mr.  Newlin,  the  clerk. 

One  other,  dated  September  6th  1830,  at  four  months,  for  one 
thousand  dollars.  Drawers,  Davis  and  Desauque ;  payee,  Lewis 
Desauque.  There  was  no  difficulty  as  to  this  note. 

The  preference  in  favor  of  Taylor  originated  upon  notes,  one 
only  of  which  was  placed  under  the  like  circumstances.  It  is  not 
deemed  necessary  to  particularize  the  items  of  his  claim,  as  the 
principle  of  the  objection  taken  can  be  readily  understood  from  the 
facts  already  stated. 

The  auditors  are  of  the  opinion  that  there  is  nothing  in  the 
exceptions.  They  had  no  difficulty  in  coming  to  a  conclusion  on 
the  three  first.  The  guaranty  and  discount  paid  and  allowed,  was 
in  the  usual  course  of  trade,  and  consistent  with  the  duties  which 
the  assignees  had  to  perform.  The  purchases  made  by  them  were 
at  fair  prices  and  in  good  faith.  Better  terms  could  not  be  had 
from  strangers.  Indeed,  it  was  sufficiently  in  proof  that  they  used 
^qo-i  every  effort  to  sell  *to  others  before  they  ventured  to  buy 
-•  themselves.  The  sale  to  Stork  was  also  in  good  faith.  It 
is  not  certain  that  the  estate  will  sustain  any  loss  by  this  transac- 
tion ;  granting  that  it  must  be  so,  the  assignees  are  not  liable.  No 
such  laches  were  proved  as  would  justify  a  charge  of  the  amount 
against  them. 

The  fourth  objection  required  more  deliberation,  and  more  was 
given  to  it  by  the  auditors.  On  the  one  hand  it  was  contended, 
that  the  giving  of  notes  and  borrowing  of  money  after  the  dissolu- 
tion, and  before  the  assignment,  were  to  be  regarded  as  the 
individual  transactions  of  Francis  Desauque  ;  that  Lewis  Desauque 
&  Son,  in  whose  favor  the  note  for  nineteen  hundred  and  ninety- 
six  dollars  and  thirty-one  cents  was  drawn,  were  not  preferred 
under  the  assignment;  that  a  new  credit  was  given  to  Francis 
Desauque  by  the  subsequent  arrangements  between  him  and  his 
father,  and  Captain  Taylor;  and  their  original  debts  by  that  means 
extinguished,  so  they  could  have  no  claim  for  such  on  the  partner- 
ship effects  ;  while  on  the  other  it  was  maintained  that  the  money 
was  borrowed  for  the  purpose  of  settling  up  the  partnership  busi- 
ness ;  that  the  notes  given  by  Francis  Desauque  were  merely 
evidences  of  renewals  not  amounting  to  payment  of  the  others, 


1840.]  OF  PENNSYLVANIA  533 

[Estate  of  Davis  &  Desauque.] 

and  were  not  so  intended  ;  that  the  original  securities  were  not 
given  up;  that  the  partners  were  liable  at  the  time  of  the  dissolu- 
tion for  the  whole  amount  preferred  ;  that  they  recognised  their 
liability  at  the  making  of  the  assignment  by  providing  for  the  pay- 
ment of  the  notes  and  checks  ;  and  finally,  that  they  had  the  right 
so  to  appropriate  their  property.  A  number  of  authorities  -were 
cited,  and  their  principles  examined  by  the  auditors.  The  result 
of  their  investigation  is  with  the  accountants.  They  may  be  wron^; 
in  their  opinion  ;  if  so,  the  court  can  set  them  right.  As  they 
adopt  the  principles  urged  by  the  counsel  for  the  assignees,  they  do 
not  deem  an  enlargement  upon  them  necessary." 

Exceptions  were  filed  to  this  report,  but  the  Court  of  Common 
Pleas  overruled  them  and  confirmed  the  report  of  the  auditors. 
An  appeal  was  taken  to  this  court,  and  the  following  exceptions 
filed: 

1.  The  court  erred  in  not  charging  the  assignees  with  the  sum 
of  two  hundred  and  ninety-two  dollars  and  fifty  cents,  the  value  of 
the  goods  delivered  by  them  to  Stork. 

2.  The  court  erred  in  allowing  the  accountants  a  credit  for  the 
amount  of  the  note,  dated  the  19th  of  June  1830,  at  four  months, 
for  three  thousand  dollars,  paid  by  a  note  dated  the  19th  of  October 
1830,  drawn  by  Lewis  Desauque,  in  favor  of  Francis  Desauque, 
for  three  thousand  dollars,  at  four  months. 

3.  The  court  erred  in  allowing  them  a  credit  for  the  amount  of 
the  note,  dated  the  4th  of  August  1830,  at  ninety  days,  for  two 
thousand  nine  hundred  dollars,  paid  by  a  note  dated  the  29th  of 
*0ctober  1830,  at  ninety  days,  drawn  by  Lewis  Desauque  r*rq  i 
in  favor  of  Francis  Desauque,  for  two  thousand  nine  hun-   *• 
dred  dollars. 

4.  The  court  erred  in  allowing  them  a  credit  for  the  amount  of 
the  note,  dated  July  1st  1830,  at  four   months,  for  two  thousand 
dollars,  paid  by  a  note  dated  November  1st  1830,  drawn  by  Lewis 
Desauque  in  favor  of  Francis  Desauque,  for  two  thousand  dollars, 
payable  in  four  months. 

5.  The  court  erred  in  allowing  a  credit  for  the  amount  of  the 
note   drawn   by   Lewis   Desauque    &    Son,   in   favor   of   Francis 
Desauque,  dated  the  9th  of  September  1830,  at  six  months,  for 
nineteen  hundred  and  ninety-six  dollars  and  thirteen  cents. 

6.  The  court  erred  in  allowing  a  credit  for  the  sum  of  five  hun- 
dred dollars  to  Lewis  Desauque,  borrowed  money. 

7.  The  court  erred  in  allowing  any  credit  on  account  of  a  note 
dated  June  25th  1830,  at  four  months,  for  one  thousand  and  three 
dollars,    and    thirty    cents,    paid    by    a    note    drawn    by    Thomas 
Taylor,  in  favor  of  Francis   Desauque,   dated  October  22d  1830, 
at  sixty  days,  for  nine  hundred  and  ninety-five  dollars  and  sixty 
cents. 
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The  following  testimony  appears  by  the  paper  book  to  have  been 
taken  before  the  auditors. 

Thomas  Taylor  having  been  sworn,  deposed  before  the  auditor, 
according  to  the  notes  of  S.  Keemld,  among  other  things  relative  to 
the  preferences  as  follows  : 

"  The  note  of  one  thousand  dollars  and  thirty  cents  was  taken  up 
by  F.  Desauque  with  my  note  for  nine  hundred  and  ninety-five 
dollars  and  sixty-four  cents;  Mr.  Desauque  was  left  to  wind  up  the 
concerns,  and  I  gave  it  to  him,  with  which  he  took  up  the  other, 
paying  the  difference. 

-"  This  note  (one  thousand  and  eighteen  dollars  and  sixty-one  cents) 
was  paid  and  taken  up  by  me ;  we  had  no  dealings  before  the  notes 
were  lent  by  me,  nor  any  except  my  lending  them  notes  and  money  ; 
Mr.  Desauque  said  he  had  received  so  many  accommodations  from 
his  father  towards  winding  up  the  concerns  of  Davis  &  Desauque, 
that  he  could  not  ask  any  more,  and  in  fact  he  did  not  know  if  any 
would  be  done  more." 

Charles  L.  Desauque  deposed  before  the  auditor,  according  to  the 
notes  of  S.  Keemle',  in  relation  to  the  same  subject  as  follows: 

"I  would  state  as  to  the  note  of  nineteen  hundred  and  ninety- 
six  dollars  and  thirteen  cents,  that  at  the  time  it  was  borrowed, 
which  was  to  the  best  of  my  knowledge  from  the  1st  to  the  9th  of 
November  1830,  after  the  dissolution,  when  F.  Desauque  requested 
to  be  accommodated  to  about  the  amount  of  two  thousand  dollars, 
*eq--|  and  he  *said  it  was  for  the  purpose  of  liquidating  the  con- 
-*  cerns  of  Davis  &  Desauque,  the  demands  of  which  were 
coming  in  fast  since  the  dissolution — Davis  not  present — it  was 
understood  that  L.  Desauque  only  was  responsible  for  it,  and  be 
considered  as  if  signed  by  him  alone;  I  would  charge  it  to  him; 
he  had  enough  of  his  own  paper  out  on  that  concern  already,  and 
did  not  wish  to  have  more;  it  was  dated  some  time  back  ;  we  do 
these  things  to  give  it  a  business  appearance;  I  signed  it. 

As  to  five  hundred  dollars  lent  money,  I  believe  there  were  two 
checks  of  two  hundred  dollars  and  three  hundred  dollars ;  one  of 
two  hundred  dollars  was  dated  the  12th  of  November  1830,  in 
favor  of  F.  Desauque,  signed  by  L.  Desauque;  15th  of  November 
1830,  for  three  hundred  dollars,  drawn  and  signed  in  the  same  way 
and  in  the  same  favor.  I  considered  it  was  for  the  concerns  of 
Davis  &  Desauque,  for  I  did  not  know  how  they  could  so  much 
other  debts  since  the  dissolution,  and  they  were  more  pressed  then 
than  at  any  other  time." 

Mr.  Newlin  also  deposed — 

"  There  was  a  great  deal  of  Davis  &  Desauque's  paper  becom- 
ing due  after  dissolution,  and  we  borrowed  of  L.  Desauque ;  bor- 
rowed by  F.  Desauque.  It  was  borrowed  for  the  purpose  of  lifting 
the  paper  of  Davis  &  Desauque.  I  believe  there  was  some  borrowed 
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at  the  same  time  from  other  persons,  for  the  same  purpose,  Mr. 
Bridges  and  one  or  two  others,  I  will  not  be  certain  as  to  the  per- 
sons; that  note  of  nineteen  hundred  and  ninety -six  dollars  and 
thirteen  cents  also  went  to  take  up  the  same  paper ;  to  take  up 
business  and  some  other  paper,  some  accommodation  paper.  All 
the  notes  that  have  been  read  this  evening  are  correct ;  these  notes 
were  originally  for  the  accommodation  of  Davis  £  Desauque;  F. 
Desauque  went  on  to  wind  up  the  concerns  of  Davis  &  Desauque 
after  the  dissolution ;  my  memory  does  not  serve  me  if  I  went  to 
borrow  these  checks  ;  I  can't  say  I  saw  them  borrowed  ;  I  know 
there  was  a  balance  due  L.  Desauque  at  the  time  of  assignment  of 
five  hundred  dollars,  which  will  be  found  in  F.  Desauque's  book, 
which  was  appropriated  however  for  lifting  this  paper ;  the  nineteen 
hundred  and  ninety-six  dollars  and  thirteen  cents  was  also  entered 
in  F.  Desauque's  cash  book ;  knows  nothing  of  the  two  checks 
except  from  course  of  business.  F.  Desauque  continued  to  do  bus- 
iness as  before ;  he  did  business  before  on  his  own  account ;  he 
afterwards  made  an  assignment  in  favor  of  Bridges.  I  can't  recol- 
lect if  I  received  these  checks;  no  written  agreement  to  dissolve; 
does  not  know  the  time  of  dissolution.  F.  Desauque  retained  all 
the  property  of  Davis  &  Desauque;  he  continued  to  make  sale  of 
it  during  the  month  he  did  business.  He  opened  a  new  set  of  books 
at  dissolution ;  the  entry  of  sales  of  Davis  &  Desauque  were  made 
in  books  of  F.  Desauque ;  no  distinction  was  made  in  the  entries ; 
*dissolution  was  announced;  but  Davis  &  Desauque  had  no  r*co^ 
written  agreement ;  no  account  of  stock  was  taken ;  it  was  '• 
all  mixed  up.  I  remained  with  him  till  the  assignment.  Some 
account  was  taken  of  what  belonged  to  Davis  &  Desauque,  and  to 
F.  Desauque  the  day  after  the  assignment. 

[The  original  counter  notes  given  by  Davis  &  Desauque,  were 
retained  by  L.  Desauque.] 

Charles  F.  Desauque,  (according  to  the  notes  of  A.  Randall, 
Esq.) 

"  There  was  a  sale  to  Stork  through  a  broker,  one  hundred  and 
fifty-four  cases  of  claret,  at  one  dollar  and  ninety-five  cents  per 
case.  There  is  a  suit  against  J.  F.  Lewis  for  it.  It  was  a  cash 
sale,  so  called.  Assignees  have  received  no  part  of  it. 

Francis  D.  requested  this  note  of  two  thousand  dollars  of  Lewis 
Desauque.  He  (F.  D.)  stated  it  was  for  the  purpose  of  liquidating 
the  concerns  of  Davis  &  Desauque.  Davis  not  present ;  he  had 
nothing  to  do  with  it." 

Cross-examined. — "  Arrangements  made  between  Francis  De- 
sauque, Lewis  Desauque  and  myself ;  counter  note  of  Francis 
Desauque  in  favor  of  Lewis  Desauque  &  Son." 

The  following  deposition  appears  to  have  been  taken  after  the 
appeal  to  the  Supreme  Court : 
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"  James  W.  Newlin,  being  duly  sworn  in  behalf  of  the  appel- 
lants, doth  depose  and  say,  that  he  was  clerk  to  Davis  &  Desauque, 
and,  after  the  dissolution  of  co-partnership,  was  clerk  to  Francis 
Desauque,  up  to  the  time  of  the  assignment ;  that  Lewis  Desauque 
accommodated  them  with  his  paper  before  the  dissolution,  and  the 
renewal  of  those  notes  after  the  dissolution ;  that  at  the  time  Lewis 
Desauque  lent  his  notes,  there  were  counter  notes  given  to  him  : 
that  when  these  notes  were  renewed  by  Lewis  Desauque,  he  gave 
up  the  counter  notes  which  he  held.  The  notes  were  always  regu- 
larly exchanged." 

Being  cross-examined  by  Samuel  H.  Keemle',  Esq.,  he  saith, 
"  That  when  a  note  of  Lewis  Desauque's  was  taken  up,  it  was 
handed  to  him,  and  the  counter  note  returned  to  Davis  &  De- 
sauque ;  that  what  he  has  said  relates  to  the  notes  which  were  paid 
and  taken  up  ;  that  he  does  not  know  what  became  of  the  notes  due 
after  the  assignment ;  that  he  presumes  the  notes  given  by  Davis 
&  Desauque  before  the  dissolution,  which  became  due  after  the  dis- 
solution, were  retained  by  Lewis  Desauque  ;  but  he  cannot  say  : 
that  when  he  speaks  in  his  examination  in  chief  of  notes  exchanged 
between  Lewis  Desauque  and  Davis  &  Desauque,  they  were  notes 
which  were  taken  up  by  Davis  &  Desauque — paid  regularly  in  bank 
the  same  as  another  note  ;  but  they  were  renewals  of  the  former 
notes :  that  he  can't  say  whether  the  notes  of  Davis  &  Desauque, 
given  before  the  dissolution,  and  becoming  due  after  the  dissolution, 
*^371  anc^  De^ore  tne  assignment,  were  retained  or  not  *by  Lewis 
-"  Desauque;  that  he  knows  nothing  on  that  subject."  Being 
re-examined  in  chief,  he  says,  "  That  to  his  recollection,  there  was 
no  change  in  the  practice  of  giving  counter  notes  after  the  dissolu- 
tion :  that  he  knows  nothing  on  the  subject,  whether  it  was  con- 
tinued or  not." 

Mr.  Randall,  for  the  appellants,  cited  Evans  v.  Drummond,  4  Esp. 
90;  Sheepshanks  v.  Cohen,  14  S.  &  R.  35  ;  3  Esp.  108  ;  5  Id.  122  ; 
Emly  v.  Lye,  15  East  7  ;  Wrighton  v.  Pullan.  1  Starkie  375  ;  2 
E.  C.  L.  R.  435;  Wright  v.  Pulham,  2  Chitty  121  ;  18  E.  C.  L. 
R.  271 ;  Gow  on  Part.  165*  169,  210  ;  Byles  on  Bills  25 ;  Vere  v. 
Ashby,  10  Barn.  &  Cress.  288  ;  21  E.  C.  L.  R.  79  ;  Anderson  v. 
Henshaw,  2  Day  272  ;  Le  Roy  v.  Johnson,  2  Peters  186 ;  Milligan 
v.  Brown,  1  Rawle  391;  Graeffv.  Hitchman,  5  Watts  454;  Harris 
v.  Lindsay,  4  Wash.  C.  C.  Rep.  276. 

Mr.  Keemli  and  Mr.  J.  R.  Ingersoll,  contra,  cited  Harland's 
Case,  5  Rawle  323;  David  v.  Ellice,  5  Barn.  &  Cres.  196  ;  11  E. 
C.  L  R.  201 ;  Lodge  v.  Dicas,  3.  Barn.  &  Aid.  611 ;  5  E.  C.  L. 
R.  397  ;  Gough  v.  Davis,  4  Price  200  ;  2  Eng.  Ex.  R.  81;  Drake 
».  Mitchell,  3  East  250  ;  Puckford  v.  Maxwell,  6  Term  Rep.  52 ; 
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Clark  v.  Young,  1  Cranch  181 ;  Sheehy  v.  Mandeville,  6  Id.  264  ; 
Bank  U.  States  v.  Daniel,  12  Peters  32  ;  Lukens  v.  Packer,  2 
Hall's  Rep.  547  ;  Arnold  v.  Camp,  12  Johns.  411  ;  Smith  v. 
Rogers,  17  Id.  340  ;  Eaton  v.  Taylor,  10  Mass.  54  ;  Barker  v. 
Blake,  11  Id.  16:  Tyson  t>.  Pollock,  1  P.  &  W.  380  ;  Hacker  v. 
Perkins,  ante,  p.  *95  ;  Wallace  v.  Fairman,4  Watts  378  ;  Leas 
t;.  James,  10  S.  &  R.  307  ;  Bank  of  Columbia  v.  Pattersdh,  7 
Cranch  299 ;  3  Camp.  478 ;  Gow  on  Partnership  63,  312,  322 ; 
Wells  v.  Ross,  7  Taunt.  403  ;  2  E.  C.  L.  R.  154  ;  Ex  parte  Walker, 
4  Ves.  373  ;  Doner  v.  Stauffer,  1  P.  &  W.  198;  Kean  v.  Dufresne, 
3  S.  &  R.  233. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  is  generally  true,  that  the  giving  a  note  for  a 
pre-existing  debt,  does  not  discharge  the  original  cause  of  action, 
unless  it  is  agreed  that  the  note  shall  be  taken  in  payment.  12 
Peters  59  ;  6  Cranch  264. *  And  although  it  is  decided  in  Evans 
v.  Drummond,  4  Esp.  90,  that  taking  a  security  from  one  of  several 
partners,  joint  makers  of  a  promissory  note  or  acceptors  of  a  bill, 
will  discharge  the  other  co-partners,  yet  in  a  subsequent  case,  Bed- 
ford v.  Deakin,  2  B.  &  A.  210,  it  is  held,  that  where  one  of  three 
partners,  after  a  dissolution  of  partnership,  undertook  to  pay  a 
particular  partnership  debt,  on  two  bills  of  exchange,  and  that  was 
communicated  *to  the  holder,  who  consented  to  take  the  r#coo 
separate  notes  of  one  partner  for  the  amount,  strictly  reserv-  "- 
ing  his  right  against  all  three,  and  retained  possession  of  the 
original  bill,  the  separate  notes  having  proved  unproductive,  he 
might  resort  to  his  remedy  against  the  other  partners  ;  and  that  the 
taking  under  these  circumstances,  the  separate  notes,  and  even  after- 
wards renewing  them  several  times  successively,  did  not  amount  to 
a  satisfaction  of  the  joint  debt.2 

In  Evans  v.  Drummrnd  it  does  not  appear  whether  the  joint  bill 
of  exchange  was  given  up  ;  but  in  Bedford  v.  Deakin  the  fact  is 
stated,  and  is  one  of  the  grounds  of  the  decision.  Whether  taking 
the  separate  note  of  one  of  the  partners  amounts  to  an  extinguish- 
ment or  satisfaction  of  a  joint  debt,  depends  upon  the  intention  of 
the  parties  ;  and  in  the  absence  of  all  proof  of  a  special  contract, 
the  giving  up  or  the  retention  of  the  original  security,  will  in 
general  be  a  decisive  circumstance  ;  for  it  is  difficult  to  account  for 
the  fact,  except  on  the  supposition  that  in  the  one  case  it  was 
intended,  in  case  of  need,  to  enforce  the  joint  liability  ;  or,  in  the 
other,  to  depend  altogether  upon  the  responsibility  of  one  of  the 
joint  debtors.  Where  a  joint  debtor  insists  that  the  separate  note 

1  See  9  Watts  280 ;  3  W.  &  S.  277  ;  7  Harris  320 ;  12  Id.  497  ;  8  Casey 
494 ;  1  P.  F.  Smith  364. 
1  See  6  W.  &  S.  168  ;  5  Casey  404 ;  13  Wright  *85. 
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is  substituted,  and  is  in  satisfaction  of  the  joint  debt,  the  onus  is 
thrown  upon  him  ;  and  to  discharge  himself  from  liability,  it  will 
be  necessary  to  show  a  special  contract  to  that  effect ;  or  that  in 
addition  to  a  separate  note  being  taken  for  the  amount  of  the  debt, 
the  original  bills  were  given  up.  And  even  when  that  is  the  case, 
it  may  be  rebutted  by  countervailing  proof  that  it  was  otherwise 
intended.  The  auditors  have  reported  that  the  counter  notes  or 
memorandums  were  retained  by  the  creditors  ;  and  they  were  war- 
ranted in  coming  to  this  conclusion,  as  the  presumption  was,  that 
they  were  in  the  possession  of  Lewis  Desauque,  the  payee  of  the 
bills,  and  that  they  did  not  come  into  his  possession  as  the  assignees 
of  Davis  &  Desauque.  If  the  latter  was  so,  it  was  incumbent  on 
the  appellants  to  prove  it ;  which  might  have  been  readily  done  by 
the  testimony  of  F.  Desauque. 

A  partnership  may  be  dissolved  by  the  act  of  God,  by  the  act 
of  the  party,  and  by  the  act  and  operation  of  law.  This  partner- 
ship was  dissolved  by  an  agreement,  the  particulars  of  which  are 
riot  stated  ;  Davis  quitting  the  concern,  leaving  Desauque  in  pos- 
session of  the  store  and  stock,  with  a  general  authority  to  wind  up 
the  business  of  the  firm.  As  a  general  principle,  when  a  partner- 
ship is  ended  in  any  of  the  modes  mentioned,  no  one  of  the  partners 
can  make  use  of  the  partnership  estate,  in  a  manner  inconsistent 
with  the  settlement  of  the  joint  estate.  The  object  of  the  asso- 
ciation having  terminated,  it  follows  that  one  of  the  partners  cannot 
create  any  new  obligation  binding  the  firm ;  for  after  a  dissolution 
nothing  remains  to  be  done,  except  to  arrange  the  affairs  of  the 
partnership  ;  but  until  they  are  finally  arranged,  the  connection 
*rqq-i  between  the  parties  *subsists  ;  and  for  this  purpose,  and 
••  until  a  settlement  takes  place,  the  partnership  continues. 

There  are  various  ways  of  dissolving  a  partnership  :  affluxion  of 
time  ;  the  death  of  one  partner ;  the  bankruptcy  of  one,  which 
operates  like  death ;  or  a  dry  naked  agreement  that  the  partnership 
shall  be  dissolved.  In  no  one  of  these  cases  can  it  be  said,  that  to 
all  intents  and  purposes  the  partnership  is  dissolved :  for  the  con- 
nection still  remains  until  the  affairs  are  wound  up.  The  represen- 
tatives of  a  deceased  partner,  or  the  assignees  of  a  bankrupt  partner 
are  not  strictly  partners,  with  the  survivor  or  the  solvent  partner  ; 
but  still,  in  either  of  these  cases,  that  community  of  interest  remains, 
that  is  necessary  until  the  affairs  are  settled.  Peacock  v.  Peacock, 
16  Vesey  57. 

When  a  partnership  is  dissolved  by  agreement,  the  partner  to 
whom  is  committed  the  power  to  settle  the  estate,  may  be  limited, 
or  the  most  full  and  ample  authority  may  be  given  to  him  ;  but  the 
question  here,  is,  as  to  the  extent  of  the  authority  of  the  acting 
partner,  in  relation  to  the  assets,  in  the  absence  of  all  express 
limitations  or  restrictions.  In  general,  to  him  is  given  all  power 
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which  may  be  necessary  for  the  final  settlement  of  the  concerns. 
He  cannot  enter  into  any  new  obligation,  but  his  authority  extends 
only  to  those  contracts  which  may  be  consistent  with  the  trust.  Is 
then,  the  borrowing  of  money,  for  the  express  purposes  of  ppying 
the  debts  of  the  firm,  and  the  application  of  it  to  that  purpose, 
within  the  scope  of  the  implied  power  of  the  acting  partner  ?  And 
we  are  of  the  opinion,  that  where  the  credit  is  given  in  good  faith 
to  the  firm,  although  the  partnership  may  have  been  dissolved,  and 
where  the  proceeds  are  faithfully  applied  to  the  liquidation  of  the 
joint  debts,  the  creditor  has  a  claim  against  the  firm,  and  is  not  to 
be  considered  as  a  creditor,  merely,  of  the  partner  who  negotiates 
the  loan  for  the  benefit  of  the  estate.  And  to  this  implied  power 
I  perceive  no  plausible  objection.  Cases  may  be  readily  supposed, 
where  the  exercise  of  such  an  authority  may  be  highly  expedient — 
nay  absolutely  necessary, — for  the  preservation  o'f  the  rights  of 
the  creditors,  and  of  the  partners  themselves  ;  as  where  money  is 
borrowed  to  relieve  the  estate  from  the  pressing  demands  of  a 
creditor  who  may  urge  the  sale  of  the  assets,  to  the  injury  or  the 
absolute  destruction  of  the  estate.  It  may  very  well  happen  that 
money  may  be  raised  by  a  pledge  of  the  partnership  credit,  which 
could  not  be  obtained  on  the  credit  of  the  acting  partner.  He 
may  pay  the  debt  out  of  his  own  private  funds,  if  he  chooses  ;  but 
when  he  has  not  means,  why  may  he  not  avail  himself  of  the  aid  of 
others,  or  obtain  an  extension  of  credit  by  a  renewal  of  the  note  ? 
The  case  of  Abell  v.  Sutten,  3  Esp.  108,  is  cited  in  opposition 
to  this.  If  that  case  is  to  be  understood  as  ruling  the  general  prin- 
ciples, that  after  a  dissolution  of  the  partnership,  the  person  who 
has  authority  to  settle  the  partnership  affairs  cannot  enter  into  any 
new  *obligation  or  create  any  new  debt  or  liability,  there  can  r*ri  n 
be  no  objection  to  it.  But  here  there  is  no  new  debt  or  L 
obligation  created.  The  responsibility  of  the  firm  is  precisely  the 
same  ;  and  the  only  alteration  is,  as  to  the  person  of  the  creditor. 
With  every  respect  to  the  opinion  of  the  learned  judge  who  decided 
that  cause,  I  do  not  see  the  force  of  the  reasons  on  which  that  case 
was  ruled.  Lord  Kenyon  says,  "  that  it  never  could  be  allowed 
that  any  one  might  make  another  his  debtor  against  his  will ;  by 
that  means  a  man's  greatest  enemy,  by  paying  his  debt,  might 
make  himself  his  creditor.."  But  this  is  a  misapplication  of  a  prin- 
ciple, which,  to  say  the  least  of  it,  is  itself  of  doubtful  weight ;  for 
it  is  difficult  to  perceive  the  mischievous  and  distressing  conse- 
quences which  would  ensue  from  permitting  the  acting  partner  to 
change  the  creditor  of  the  firm,  without  altering,  in  the  slightest 
degree,  their  responsibility.  In  truth,  there  is  but  little  in  the  rule 
which  prohibits  a  person  from  making  himself  the  creditor  of 
another,  by  payment  of  his  debt.  The  time  has  gone  by,  even  if 
it  ever  existed,  when  this  power  could  be  made  an  instrument 
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of  oppression.  Besides,  debts  may  be  purchased  without  the  assent 
of  a  debtor  ;  and  to  all  practical  purposes  the  rule  is  of  little  value. 
I  do  not,  however,  intend  by  these  remarks,  to  impinge  the  rule, 
but  to  object  to  its  application.  It  is  a  fair  inference  from  the 
whole  of  this  transaction,  that  the  loan  was  made  and  the  money 
advanced  on  the  credit  of  the  partnership.  In  the  absence  of 
express  proof  of  a  separate  contract,  the  application  to  partnership 
uses  of  money  borrowed  by  one  partner,  is  evidence  to  show  that  the 
debt  is  joint.  And  the  principle  applies,  as  well  after,  as  before 
dissolution  of  the  partnership.  Ex  parte  Bonbon  us,  8  Ves.  540. 
There  is  so  much  justice  in  making  the  firm  which  receives  the 
money,  pay  the  creditor,  quisentit  commodum  sentire  debit  et  onus, 
that  we  feel  disposed  to  seize  hold,  even  of  slight  circumstances,  in 
addition  to  the  receipt  of  the  money,  to  raise  the  implied  contract, 
and  to  infer  that  the  loan  was  made  to  the  firm,  and  not  on  the 
credit  of  the  individual  partner. 

But  conceding  that  the  acting  partner  has  not  power  to  borrow 
money  on  the  credit  of  the  firm,  yet,  inasmuch  as  all  the  money 
that  was  raised,  went  to  the  payment  of  the  debts  of  the  firm,  a 
subsequent  recognition  of  the  act  is  equivalent  to  a  previous 
authority.  Duncan  v.  Lownds,  3  Campb.  478  ;  Vere  v.  Ashby,  10 
B.  &  C.  288. 

In  the  assignment,  Davis  expressly  recognises  these  as  partner- 
ship debts,  and  provides  for  their  payment;  and  this  is  nothing 
more  than  in  justice  he  is  bound  to  do.  Nor  does  it  follow,  even 
admitting  that  the  debts  were  the  private  debts  of  one  of  the  part- 
ners, that  they  cannot  provide  for  the  payment,  out  of  their  joint 
estate,  to  the  extent  of  his  interest  in  the  assets,  to  the  exclusion 
of  joint  creditors.  The  doctrine  of  marshalling  assets,  applies 
^14-T  wnere  *property  is  seized  on  an  execution,  or  in  cases  of 
J  insolvency  or  bankruptcy,  but  not  to  a  case  like  the 
present. 

It  only  remains  to  consider  the  first  exception.  The  sale  to 
Stork  was  a  cash  sale,  and  if  the  assignees  chose  to  deliver  the 
goods  without  exacting  payment,  it  was  on  their  own  responsibility. 
When  the  debtor  fails  to  pay,  the  assignees  are  prima  facie  charge- 
able with  the  debt,  and  can  only  discharge  themselves  from  liability, 
by  showing  that  the  loss  arose  from  circumstances  over  which  they 
had  no  control ;  or  by  proof  that  the  purchaser  was  of  such 
undoubted  credit,  that  no  prudent  person  would  have  hesitated  in 
trusting  him  with  the  possession  without  requiring  payment  pre- 
vious to  the  delivery  of  the  goods.  Here  the  whole  matter  seems 
to  have  been  referred  to  the  discretion  of  the  clerk,  and  no  extenuat- 
ing facts  are  proved  which  can  exempt  them  from  responsibility. 
Stork  was  in  such  doubtful  credit,  that  Davis  &  Desauque  refused 
to  trust  him  before  the  assignment. 
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The  decree  of  the  court,  so  far  as  it  allows  the  assignees  two 
hundred  and  ninety-two  dollars  and  fifty  cents,  the  value  of  the 
goods  delivered  to  Stork,  is  reversed,  and  confirmed  as  to  the 
residue. 

Decree  accordingly. 

Cited  by  counsel,  10  Watts  402 ;  1  W.  &  S.  344  ;  3  Id.  277 ;  6  Id.  167 ;  1 
Barr  250;  8  Id.  339  ;  10  Id.  124 ;  8  Casey  203.  396  :  1  Wright  369 :  2  Id. 
391;  12  Id.  251. 

Cited  by  the  court,  2  W.  &  S.  176 ;  3  Id.  347  ;  4  Id.  101 ;  4  Barr  210,  244  ; 
7  Id.  438  ;  9  Id.  448  ;  2  Harris  475  ;  7  Id  518  ;  10  Id.  162;  3  Grant  304  ;  2 
P.  F.  Smith  399.  ||  It  is  only  the  liquidating  partner  that  has  the  power  to 
pledge  the  firm's  credit  to  raise  money  to  pay  its  debts  :  McCowin  v.  Cubhi- 
son,  22  Smith  360.  He,  however,  has  such  power ;  and  that  he  is  liquidat- 
ing partner  may  be  inferred  from  his  acts,  and  the  co-partner's  acquiescence 
therein  :  Fulton  e.  Bank.  11  Norris  112.  As  to  his  power  to  sell  on  credit, 
see  Petry's  Appeal,  11  W.  N.  C.  512. || 


[PHILADELPHIA,  MAY  2,  1840.] 

Morris  against  Brady. 

IK  ERROR. 

The  defendant  gave  his  bond  to  the  plaintiff,  for  the  payment  of  a  certain 
sum  of  money  in  two  years  with  interest,  and  on  the  same  day  executed  to 
the  plaintiff  a  mortgage  of  certain  real  estate,  as  security  for  the  payment 
of  the  bond.  The  mortgage  was  duly  recorded.  Judgment  was  entered  up 
on  the  bond.  Afterwards  the  defendant  sold  the  mortgaged  premises  to  A., 
who  stipulated  to  pay  the  money  secured  by  the  mortgage  as  part  of  the 
consideration.  The  defendant  being  desirous  to  sell  other  real  estate,  which 
was  bound  by  the  judgment  entered  on  the  bond,  the  plaintiff  agreed  to  enter 
satisfaction  on  the  judgment,  on  receiving  A.'s  bond  for  the  same  amount. 
A.  gave  his  bond  accordingly,  and  satisfaction  was  entered  on  the  judgment. 
Afterwards  A.  made  a  general  assignment  for  the  benefit  of  creditors:  Held, 
that  the  mortgage  was  not  invalidated  by  the  entry  of  satisfaction  on  the 
bond,  under  these  circumstances. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia *to  remove  the  record  of  an  action  of  scire  facias 
on  a  mortgage,  brought  by  Anna  Maria  Brady  against  An- 
thony  P.  Morris. 

The  action  was  defended  by  the  ter  re-  ten  ants,  Jacob  Kirk  and 
Slater  Brown,  the  assignees  of  Timothy  Kirk. 

On  the  trial  in  the  court  below,  the  jury  found  a  special  verdict, 
setting  forth,  "  That  one  Anthony  P.  Morris  executed  a  bond  and 
mortgage  to  the  plaintiff,  dated  October  1st  1833,  for  three  thous- 
and dollars,  payable  in  two  years,  with  interest  half-yearly,  which 
mortgage  was  recorded  October  llth  1833,  in  the  city  of  Philadel- 
phia, in  mortgage  book  A.  M.,  No.  17,  page  140.  That  the 
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plaintiff,  on  the  21st  day  of  August  1834,  entered  satisfaction  on 
the  judgment  entered  on  the  bond  and  warrant  which  accompanied 
said  mortgage,  and  delivered  up  the  bond  to  Anthony  P.  Morris, 
and  received  from  a  certain  Timothy  Kirk  (to  whom  Anthony  P. 
Morris  had  sold  the  premises,  subject  to  said  mortgage),  his  own 
bond  and  warrant  of  attorney,  dated  August  21st  1834,  for  six 
thousand  dollars,  conditioned  for  the  payment  of  three  thousand  dol- 
lars, on  which  warrant  judgment  was  entered  on  December  15th 
1836  ;  but  that  the  said  Timothy  Kirk  had  in  the  mean  time  by  deed 
dated  May  12th  1836,  and  duly  recorded  in  Philadelphia  in  the 
month  of  May  1836,  assigned  all  his  estate  to  the  present  terre- 
tenants,  in  trust  for  the  benefit  of  his  creditors. 

That  after  the  entry  of  the  judgment  on  said  bond  of  October 
1st  1833,  viz.,  on  the  13th  day  of  January  1834,  Anthony  P. 
Morris  sold  and  conveyed  the  mortgaged  premises  to  Timothy  Kirk, 
subject  to  the  said  mortgage.  That  in  consideration  that  the  plain- 
tiff, at  the  request  and  for  the  accommodation  of  said  Morris  and 
Kirk,  would  mark  the  judgment  on  the  last-mentioned  bond  satis- 
fied, so  as  to  enable  Morris  to  sell  his  other  real  estate,  and  would 
accept  in  lieu  of  said  bond,  a  bond  from  the  said  Timothy  Kirk, 
they  agreed  that  such  entry  of  satisfaction  should  in  no  wise  inval- 
idate said  mortgage  ;  and  that  the  plaintiff,  in  consequence  of  said 
request  and  engagement,  entered  satisfaction  of  said  judgment,  and 
accepted  said  Kirk's  bond. 

That  the  bond  of  said  Kirk  bears  date  the  21st  day  of  August 
1834,  conditioned  for  the  payment  of  three  thousand  dollars,  pay- 
able on  the  1st  day  of  October  A.  D.  1835,  with  interest  payable 
half-yearly,  from  the  1st  of  April  1835,  and  contains  this  memo- 
randum at  foot. 

"The  above  bond  is  given  as  additional  security  for  the  payment 
of  a  certain  mortgage,  executed  by  Anthony  P.  Morris  to  the  said 
Anna  Maria  Brady,  dated  October  1st  1833,  recorded  in  Philadel- 
phia, in  mortgage  book  A.  M.,  No.  17,  page  140." 

That  the  deed  from  Morris  to  Kirk  of  the  mortgaged  premises 
and  others,  (dated  13th  January  1834,  recorded  January  16th 
1834),  recites,  that  Morris,  by  mortgage  dated  October  1st  1833, 
*,- jq-i  *grante.d  the  premises  to  the  plaintiff  to  secure  the  payment 
-"  of  three  thousand  dollars  with  interest,  and  conveys  to  Kirk 
subject  to  the  said  mortgage. 

That  the  receipt  for  the  purchase-money  on  said  deed,  is  as  fol- 
lows: "Received  of  Timothy  Kirk  five  thousand  five  hundred 
dollars  in  cash,  which  with  the  further  sum  of  six  thousand  dollars, 
mortgage-moneys,  which  T.  Kirk  has  assumed  and  taken  on  him- 
self to  pay,  with  interest,  as  above  mentioned,  are  in  full  for  both 
the  above  premises." 

That  the  said  mortgage  of  three  thousand  dollars  to  the  plain- 
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tiff,  forms  part  of  the  mortgage-moneys  mentioned  in    the   said 
receipt. 

That  T.  Kirk  continued  to  pay  the  interest  on  the  said  mortgage 
up  to  April  1st  1836. 

That  on  the  12th  of  May  1836.  Timothy  Kirk  executed  a  gen- 
eral assignment  to  Jacob  Kirk  and  Slater  Brown,  in  trust  for  the 
benefit  of  creditors. 

That  after  that  date,  the  assignees  offered  to  pay  the  plaintiff 
the  arrears  of  interest  on  the  said  mortgage ;  and  by  letter  to  her 
attorney  of  28th  December  1836,  repeated  the  offer. 

That  no  part  of  the  principal  debt  in  said  bond  and  mortgage 
mentioned,  has  ever  been  paid  to  the  plaintiff  by  the  defendants  or 
any  other  person. 

The  jury  also  find  the  facts  as  stated  and  set  forth  in  the  bill 
of  discovery,  and  the  answer  thereto  by  the  defandant,  A.  P.  Morris. 

The  jury  also  find  that  a  writ  of  fieri  facias  was  issued  by  the 
plaintiff  on  Kirk's  bond,  to  December  Term  1836,  No.  226,  on 
the  16th  of  December  1836,  upon  which  the  sheriff  was  directed  by 
the  plaintiff  to  levy  on  said  mortgaged  premises,  being  the  same 
which  the  said  A.  P.  Morris  by  deed  dated  the  13th  of  January,  A. 
D.  1834,  conveyed  to  the  said  T.  Kirk  in  fee,  subject  to  the  said 
mortgage  debt  of  three  thousand  dollars  to  Anna  Maria  Brady  : 
upon  which  writ  the  said  premises  were  condemned ;  but  all  pro- 
ceedings thereon  were  subsequently  abandoned,  and  this  suit  was 
instituted  on  the  said  mortgage." 

The  defendant,  in  his  answer  to  the  bill  of  discovery,  referred  to 
in  the  special  verdict,  admitted  that  the  bond  upon  which  the  judg- 
ment was  entered,  was  accompanied  by  a  mortgage  of  the  same 
date  upon  the  real  estate  mentioned  in  the  bill.  He  also  admitted, 
that  he  applied  to  the  complainant  as  stated  in  the  bill,  to  release 
his  other  property  from  the  lien  of  the  judgment,  and  to  receive 
the  bond  of  Timothy  Kirk,  who  had  purchased  the  mortgaged 
premises  subject  to  the  mortgage.  That  the  complainant  agreed  to 
do  so,  for  the  relief  and  accommodation  of  the  respondent ;  and 
that  Timothy  Kirk  assented  thereto.  That  the  arrangement  was 
accordingly  made.  That  Kirk  executed  his  bond  and  warrant  of 
attorney  to  the  complainant,  and  the  complainant  acknowledged 
satisfaction  *of  the  judgment  against  the  respondent.  The  r*r  <  < 
respondent  further  said,  that  the  complainan^  the  said  ' 
Timothy  Kirk,  and  the  respondent,  all  well  understood  that  the 
eatate  and  premises  mentioned  in  the  mortgage  which  had  been 
purchased  by  Kirk,  were  to  remain  subject  thereto  for  the  payment 
of  the  mortgage  debt,  and  that  Kirk  was  by  his  bond  to  become 
responsible  for  the  payment  of  the  debt.  He  also  admitted  that 
the  mortgage  debt,  the  payment  of  which  was  so  to  be  assumed  by 
Kirk  as  a  part  of  the  consideration  of  his  purchase,  had  never  been 
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paid  by  the  respondent  to  the  complainant,  nor  had  that  part 
of  the  consideration  of  the  purchase  by  Kirk  of  the  mortgaged 
premises  ever  been  paid  by  Kirk  or  any  one  else  to  the  respondent. 

The  answer  set  forth  a  copy  of  the  agreement  between  the 
respondent  and  Kirk  for  the  sale  and  purchase  of  the  premises 
subject  to  the  mortgage. 

The  District  Court  ordered  judgment  to  be  entered  upon  this 
case  for  the  plaintiff. 

The  defendant  then  took  a  writ  of  error  and  assigned  the  follow- 
ing errors  : 

1st.  That  the  court  erred  in  deciding  that  the  plaintiff  below 
was  entitled,  on  the  facts  found  by  the  jury,  to  judgment. 

2d.  That  the  court  below  erred  in  not  giving  judgment  in  favor 
of  the  defendants  below. 

Mr.  Fallon,  for  the  plaintiff  in  error,  contended  that  the  mort- 
gage was  extinguished  in  law  by  the  acknowledgment  of  satisfaction 
of  the  judgment  on  the  bond.  He  cited  Bowers  v.  Oyster,  3  P.  & 
W.  239  ;  Roberts  v.  Williams,  ante,  *170. 

Mr.  Holy,  contra,  was  stopped  by  the  court ;  who  affirmed  the 
judgment. 

Judgment  affirmed. 

Cited  by  counsel,  1  Barr  493  ;  5  Id.  406  ;  ||  26  Smith  286.  || 

Cited  by  the  court,  12  Harris  51. 

See  also,  6  Whart.  210. 

y  Cited  by  auditor,  7  Norris  345,  s.  c.  7  W.  N.  C.  428.| 
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ID  trespass  against  a  constable  and  others  for  taking  a  horse  alleged  to 
belong  to  the  plaintiff,  by  virtue  of  an  execution  against  A.,  the  plaintiff's 
brother,  it  appeared  in  evidence  that  the  horse  had  belonged  to  A.,  who  testi- 
fied that  he  had  sold  him  to  the  plaintiff  before  the  execution,  for  a  full 
price.  Another  witness  produced  by  the  plaintiff  testified  that  the  plaintiff 
and  A.  lived  together,  and  that  after  the  sale  the  plaintiff  kept  the  horse  in 
the  same  stable  in  which  A.  had  kept  him.1  There  was  no  evidence  of  any 
actual  change  of  possession.  Held,  that  it  was  error  for  the  court  under 
these  circumstances  to  leave  it  to  the  jury  to  say  from  the  evidence  whether 
or  not  the  possession  was  changed. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, to  remove  the  record  of  an  action  of  trespass  quare  clau- 
sumfregit,  &c.,  brought  by  Noble  Clark  against  George  Hoffner, 
John  Purltz,  James  Hand  and  Thomas  Bickerton. 

The  defendant  Hoffner  was  a  constable ;  and  the  action  was 
brought  to  recover  damages  for  taking  a  horse  alleged  to  belong  to 
the  plaintiff,  by  virtue  of  an  execution  against  one  William  Clark, 
the  plaintiff 's  brother. 

On  the  trial  before  Judge  Stroud,  on  the  16th  of  January  1838, 
the  plaintiff  produced  William  Clark  as  a  witness,  who  testified  as 
follows : 

"  I  have  no  interest  in  the  matter ;  nor  have  I  had  any  inter- 
est in  the  horse  since  the  27th  of  May  1835.  I  am  the  plain- 
tiff's brother.  I  sold  him  the  horse  in  question  on  the  27th  of 
May  1835,  for  the  price  of  one  hundred  and  twenty-five  dollars; 
another  person  had  offered  me  the  same  price.  I  got  paid  in  full 
by  my  brother ;  he  paid  me  seventy-five  dollars  in  cash,  money 
he  had  earned  with  Dr.  Mitchell ;  the  balance  he  was  to  pay  me 
in  work  and  did  pay  it.  I  also  sold  him  a  cart  and  harness.  At 
one  time  I  was  seized  on  myself,  but  I  got  them  back.  The  horse 
was  taken  in  August  1836.  My  brother  had  lent  him  to  James 
Barney,  who  was  driving  the  *horse  and  cart.  I  was  not 
present  at  the  time  they  were  taken.  I  knew  my  brother 
lent  the  horse  to  James  Barney.  I  saw  the  horse  afterwards  in  pos- 
session of  the  defendant  Hoffner.  I  went  to  Hoffner  and  told  him 

1 1|  A.  "  from  and  after  the  sale  kept  and  fed  the  horse  in  the  same  stable  and 
in  the  same  manner  as  he  had  done  before  while  he  was  owner  of  the  horse," 
p.  *549.  The  circumstances  of  the  buyer  and  seller  living  in  same  boarding- 
hcuse  furnished  no  ground  for  dispensing  with  an  actual  change  of  posses- 
sion. It  was  practicable  for  the  buyer  to  have  taken  possession  by  placing 
the  horse  in  a  different  stable,  and  either  feeding  it  himself  or  by  a  third  per- 
son, p.  *55U.|| 


546  SUPREME  COURT  [March  Term, 

[Hoffner  v.  Clark.] 

I  had  nothing  to  do  with  the  horse  :  he  belonged  to  my  brother  :  to 
let  him  go:  he  laughed  at  me  and  said  he  would  not.  I  was  in 
company  with  Mr.  Morrow.  I  went  also  to  Mr.  Hand,  and  told 
him  the  same  thing;  he  said  he  guessed  he  would  not  be  sold. 
When  I  went  to  Mr.  Hand,  I  told  him  that  George  Hoffner  had 
taken  the  horse  and  had  him  in  possession  ;  I  said  it  was  an  unlaw- 
ful debt;  he  said  he  guessed  the  horse  would  not  be  sold:  it  was  in 
August  1836."  On  his  cross-examination  he  said,  "This  horse  had 
never  before  been  taken  by  Hoffner  ;  I  was  taking  care  of  him  for 
the  owner,  the  plaintiff.  It  was  a  roan  horse,  from  seven  to  eight 
years  old  ;  he  was  used  in  a  cart.  I  had  him  about  two  months 
before  I  sold  him  to  my  brother.  I  traded  another  horse  and  forty 
dollars  for  him.  Neither  plaintiff  nor  myself  are  married,  we 
boarded  in  the  same  house  then,  I  believe  ;  we  board  together  now. 
I  do  particularly  recollect  the  day;  the  27th  of  May  1835;  I  don't 
recollect  the  day  of  the  week;  I  kept  no  memorandum  of  it;  he 
paid  me  before  a  month  afterwards,  part  of  the  money,  forty-one 
dollars  ;  I  paid  Mr.  North  for  lumber.  I  was  at  the  sale  by  Hoff- 
ner; there  was  a  good  many  speculators  there;  he  was  sold  for 
forty-one  dollars  ;  I  had  seen  him  on  the  morning  he  was  taken  ; 
I  fed  him  myself:  I  use  to  feed  him  for  my  brother;  there  was  no 
contract  between  my  brother  and  me."  And  being  again  exam- 
ined by  the  plaintiff's  counsel,  he  further  replied  :  "  My  brother 
had  no  other  horse  and  cart.  David  McLean,  the  constable,  bought 
it  for  forty-one  dollars." 

Thomas  Brundt,  a  witness  for  the  plaintiff,  testified  as  follows  : 
"  The  plaintiff  and  William  Clark  boarded  with  me  at  the  time 
William  sold  his  horse  to  plaintiff.  The  plaintiff  bought  it  for  one 
hundred  and  twenty-five  dollars  :  seventy-five  dollors  was  paid  to 
William  Clark.  I  remember  the  time;  it  was  the  27th  of  May 
1835:  the  money  was  paid  a  few  days  afterwards.  I  called  upon 
defendant  Bickerton  a  few  days  after  the  horse  was  taken  :  I  told 
him  I  had  heard  that  Noble's  horse  had  been  taken  for  William's 
debt.  He  said  he  understood  Hoffner  had  been  noticed  :  he  could 
do  nothing,  it  must  be  left  to  the  law:  the  horse  was  in  the  law's 
hands  and  the  lawyers  must  settle  it.  I  went  with  Mr.  Ryers  to 
Mr.  Hand;  Mr.  Ryers  told  him  the  horse  did  not  belong  to  Wil- 
liam Clark,  and  he  (Hand),  he  understood  had  the  settling  of  it; 
that  the  debt  was  not  due.  Hand  said  he  would  see  Bickerton,  who 
lived  nearest  to  Purltz.  I  had  no  acquaintance  with  any  of  them 
and  was  not  at  the  sale."  Cross-examined,  —  "The  plaintiff  and 
William  board  with  me  now  ;  there  were  no  writings  between  them. 
William  when  he  owned  the  horse,  used  to  keep  him  in  a  little  sta- 
on  *^r<  Wharton's  ground  ;  it  was  kept  in 
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J    the  same  place  after  he  sold  him  to  the  plaintiff:  the  stable 

is  now  pulled  down.     At  the  time  of  the  sale  I  considered  him 
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fully  worth  the  amount  Noble  paid  for  him.  I  am  certain  as  to  the 
day  from  a  memorandum  then  made  which  I  have  lately  seen.  I 
saw  the  horse  in  the  morning  before  he  was  seized.  I  was  not  pres- 
ent at  the  seizure,  and  never  saw  him  afterwards.  William  Clark 
at  the  time  of  the  seizure  was  in  Jersey." 

Archibald  Murphy,  a  witness  on  behalf  of  the  plaintiff,  testified 
as  follows : 

"  I  took  a  notice  to  Mr.  Hoffner ;  I  have  no  copy  of  it ;  I  told 
him  it  was  a  notice  that  the  horse  was  not  William  Clark's;  he  said 
he  did  not  care  who  he  belonged  to,  he  would  sell  the  horse."  Cross- 
examined. — "I  don't  know  when  this  was;  I  can't  recollect  the 
time,  nor  about  when." 

John  Purlz,  one  of  the  defendants,  having  been  acquitted  by  the 
jury,  was  admitted  as  a  witness  and  testified  as  follows: 

"I  conversed  with  William  Clark  in  May  1835.  I  saw  and 
admired  the  horse:  he  said  he  paid  seventy  dollars;  and  I  thought 
it  cheap.  On  one  occasion  when  I  asked  plaintiff  for  the  horse,  he 
(plaintiff)  said  his  brother  had  no  work,  and  he  (plaintiff)  no  direc- 
tions about  him.  I  found  William  Clark  in  possession  of  the  horse ; 
he  said  he'd  be  sorry  to  lose  him  as  he  had  paid  a  good  price  for 
him."  Cross-examined. — "I  had  the  conversation  with  the  plain- 
tiff about  the  horse  on  the  day  he  paid  me  for  sand :  this  is  my 
receipt  for  the  sand,  dated  May  19th  1835." 

No  other  testimony  was  offered. 

The  defendants'  counsel  requested  the  court  to  charge  on  the 
following  points : 

1st.  That  there  was  no  evidence  of  the  taking  nor  of  a  tres- 
pass. 

2d.  The  taking  and  possession  are  presumed  to  be  lawful :  that  is 
a  presumption  of  law  and  this  action  cannot  be  maintained. 

3d.  Possession  was  continued  in  William  Clark,  and  therefore  the 
plaintiff  cannot  recover. 

4th.   The  value  of  property  is  fairly  established  by  a  judicial  sale. 

5th.  There  was  no  evidence  against  Hoffner,  as  constable ;  and 
the  plaintiff  having  elected  to  sue  him  as  such,  must  prove  the  tres- 
pass by  him  in  that  character 

6th.  That  the  jury  may  sever  in  their  verdict. 

The  learned  judge  charged  the  jury  in  substance  as  follows : 

This  is  an  action  of  trespass  for  taking  a  horse  said  to  belong 
to  the  plaintiff.  There  are  two  principal  questions  of  fact  for  the 
jury  to  consider.  1st.  Was  Noble  Clark  the  owner  of  the  horse? 
2d.  *Was  he  taken  or  sold  by  the  defendants,  or  either  of  r*r^o 
them  ?  It  is  proved  that  the  horse  once  belonged  to  Wil- 
liam Clark,  and  that  he  sold  him  to  the  plaintiff  for  one  hundred 
and  twenty-five  dollars  ;  but  it  is  said  by  the  defendants  that  the 
possession  was  not  changed.  It  is  a  principle  of  law,  that  if  the 
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possession  is  not  changed,  the  ownership  continues  as  to  third  per- 
sons, creditors  of  the  original  owner  ;  and  it  is  a  matter  of  fact  fur 
the  jury  to  inquire  whether  or  not  the  possession  was  changed,  and 
became  in  the  plaintiff.  If  the  jury  find  that  the  possession  was 
changed,  their  next  inquiry  should  be,  did  the  defendants  or  either 
of  them  take  the  horse  ?  On  this  point  the  testimony  is  slight : 
there  is  no  positive  evidence  of  taking,  but  there  is  incidental  testi- 
mony derived  from  conversations  with  the  defendants,  from  which 
you  may  infer  the  horse  was  taken.  As  to  the  defendant  Hoffner, 
it  was  proved  he  had  the  horse.  Murphy  told  him  it  was  Noble 
Clark's  :  he  said  he'd  sell  him,  he  did  not  care  whose  it  was.  It  is 
not  necessary  to  prove  the  actual  taking  in  fact.  If  the  horse  has 
been  proven  to  belong  to  Noble  Clark,  and  in  another's  possession 
acting  for  him,  and  he  is  found  immediately  afterwards  in  the  pos- 
session of  the  defendants,  or  any  or  either  of  them,  you  may  infer 
the  horse  to  have  been  taken  by  such  person  or  persons.  The 
testimony  against  Hand  or  Bickerton,  is  not  so  strong  as  against 
Hoffner;  but  there  is  some  testimony,  which  the  jury  will  recollect 
and  apply,  if  they  deem  it  sufficient.  If  the  jury  find  these  two 
questions  affirmatively,  then  as  to  the  assessment  of  damages,  the 
plaintiff  has  a  right  to  recover  the  value  of  the  horse,  and  all  the 
damages  which  are  the  immediate  and  natural  result  of  the  taking  ; 
the  jury  have  a  right  to  give  the  true  value  of  the  horse  as  shown 
in  the  whole  evidence  in  the  case,  and  not  merely  the  price  he 
brought  at  the  sale  by  Hoffner. 

In  answer  to  the  points  proposed  by  the  defendants'  counsel  the 
judge  said  : 

1st.  There  is  evidence  from  which  the  taking  and  trespass  may 
be  inferred,  if  the  jury  think  proper  to  draw  such  inferences. 

2d.  There  is  no  law  to  that  effect. 

3d.  That  is  a  question  of  fact :  if  the  possession  was  unchanged 
the  plaintiff  cannot  recover. 

4th.  The  value  of  property  is  not  established  by  such  sale. 

5th.  That  is  not  necessary. 

6th.  The  jury  may  distinguish  between  the  defendants ;  acquit- 
ting one  or  two,  and  finding  the  other  or  others  guilty. 

The  charge  was  excepted  to  on  the  part  of  the  defendants,  and 
the  jury  found  for  the  plaintiff.  A  writ  of  error  was  taken,  and  the 
following  specifications  filed  : 

1st.   There  was  no  evidence  to  support  trespass. 
*ricn        *^'  ^e  judge  erred  in  charging  the  jury,  that  there 
-•   was  evidence  from  which  they  might  infer  the  taking  to  be 
by  trespass. 

3d.  The  judge  erred  in  charging  the  jury,  that  there  was  no  law 
by  which  the  taking  and  possession  are  presumed  to  be  lawful ; 
and  erred  in  answering  the  second  point  on  which  he  was  asked  by 
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the  defendants'  counsel  to  charge  by  saying,  "  there  is  no  law  to 
that  effect." 

4th.  The  judge  erred  in  omitting  to  charge  the  jury,  that  the 
possession  was  unchanged. 

5th.  The  judge  erred  in  charging  the  jury,  that  the  value  of  the 
property  was  not  to  be  inferred  from  any  sale. 

6th.  The  judge  erred  in  negativing  the  fifth  point  made  by  the 
defendant's  counsel. 

7th.  The  judge  erred  in  not  charging  the  jury,  that  there  was  no 
evidence  against  Hand  and  Bickerton. 

8th.  The  judge  erred  in  instructing  the  jury,  that  there  was 
sufficient  evidence  to  support  the  plaintiff's  action. 

Mr.  H.  M.  Phillips,  for  the  plaintiffs  in  error. 
Mr.  W.  L.  Hirst,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  only  error  into  which  the  court  below  seem 
to  have  fallen  in  this  case,  is  in  having  left  it  to  the  jury  as  a  ques- 
tion of  fact,  to  be  decided  by  them,  whether  the  sale  of  the  horse 
alleged  to  have  been  made  by  William  Clark  to  the  plaintiff  below, 
his  brother,  was  accompanied  or  not  by  a  corresponding  change  of 
the  possession.  The  requisites  of  the  law,  in  order  to  make  a 
sale  by  a  debtor  of  his  goods  and  chattels  good  against  his  creditors, 
are  correctly  laid  down  by  the  court ;  but  we  are  of  opinion  that 
the  court  erred  in  leaving  the  question  just  stated,  to  the  jury  : 
because  no  evidence  appears  to  have  been  given  on  the  trial  tending 
to  prove  or  from  which  it  could  be  inferred  by  the  jury,  that  the 
seller  of  the  horse  parted  with,  or  that  the  vendee  ever  took  posses- 
sion under  the  sale  :  on  the  contrary  it  appears  from  the  evidence  of 
Thomas  Brundt  and  the  seller,  who  being  the  brother  of  the  plain- 
tiff and  produced  by  him  with  Brundt  as  his  principal  witnesses,  may 
fairly  be  presumed  to  have  testified  as  fully  in  his  favor  as  the  truth 
of  all  that  passed  and  took  place  between  them  would  admit  of,  that 
no  actual  change  or  transfer  of  the  possession  was  made  ;  but  that  the 
witness  from  and  after  the  sale  kept  and  fed  the  horse  in  the  same 
stable  and  in  the  same  manner  as  he  had  done  before,  while  he  was 
owner  of  the  horse.  The  creditors  of  the  witness  and  the  rest  of 
the  world  *unacquainted  with  the  fact  of  the  sale,  had  still  r*r^Q 
reason  to  believe  that  the  witness  continued  to  be  the  owner  *• 
of  the  horse,  as  the  possession  was  prima  facie  evidence  of  owner- 
ship ;  and  may  therefore  be  presumed  to  have  extended  indul- 
gence or  credit  to  him  on  that  account.  Hence  the  law,  in  order 
to  make  sales  of  personal  property  good  against  creditors,  and 
to  prevent  them  from  being  deceived  by  appearances,  requires  that 
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there  shall  be  an  actual  transfer  of  the  possession,  so  far  as  the 
nature  and  condition  of  the  property  will  admit  of  it.  The  cir- 
cumstance of  the  seller  and  buyer  of  the  horse  here,  boarding 
together  in  the  same  house,  furnishes  no  ground  for  dispensing 
with  such  actual  change  of  the  possession  as  will  render  it  distinct 
and  visible,  so  that  it  may  become  notorious.  It  was  surely  prac- 
ticable for  the  plaintiif  to  have  taken  possession  of  the  horse,  by 
placing  him  in  a  different  stable,  and  either  feeding  and  taking  care 
of  him  himself,  or  to  have  procured  some  third  person  to  have  done 
so.  But  nothing  of  this  kind  seems  to  have  been  done ;  and  what 
besides  this,  seems  to  cast  a  shade  over  the  sale,  and  to  render  it 
suspicious  is,  that  it  does  not  appear  that  the  plaintiff  had  any  use 
or  occasion  for  the  horse  when  he  bought ;  from  which  it  might  be 
inferred  that  he  did  it  to  accommodate  his  brother,  and  to  prevent  the 
creditors  of  the  latter  from  taking  the  horse  in  execution  ;  which, 
if  it  were  so,  would  avoid  the  sale  as  to  them. 

The  judgment  must  be  reversed  and  a  venire  de  novo  awarded. 
Judgment  reversed  and  venire  de  novo  awarded. 

Cited  by  counsel,  10  Watts  439 ;  2  W.  &  S.  150  ;  8  Id.  240  ;  3  Barr  226  ; 
I  Jones  453  ;  8  Wright  409  ;  13  Id.  403  ;  3  P.  F.  Smith  257  :  5  Id.  395  ;  ||  32 
Id.  232;  2  W.  N.  C.  608.  || 

Cited  by  the  court,  3  Grant  145 ;  7  Wright  106. 

See  also,  2  Whart.  306. 

||  Distinguished  as  a  case  where  the  vendor  occupied  to  the  world  the  same 
relations  to  the  property  before  the  sale  as  afterwards  :  McKibbin  v.  Martin, 
14  Smith  357.  A  vendee  of  chattels  to  be  protected  against  vendor's  cred- 
itors must  take  possession  exclusive  of  vendor  as  apparent  owner.  Having 
taken  possession  he  may  employ  vendor  as  servant,  without  vitiating  the 
sale  in  law.  It  would  be  a  question  for  the  jury  to  say  whether  it  was  a 
mere  cover.  As  to  the  nature  of  the  possession  itself,  where  the  property 
is  reasonably  capable  of  actual  delivery,  it  must  be  made.  What  i'acts  are 
sufficient  to  be  submitted  to  the  jury  as  evidence  of  such  actual  delivery  is 
for  the  court.  But  where  actual  delivery  is  not  practicable,  then  construc- 
tive delivery  by  assuming  control  in  such  manner  as  to  notify  the  world  of 
change  of  ownership  is  sufficient,  and  in  that  case  it  is  error  for  the  court  to 
rule  that  there  was  under  the  evidence  no  change  of  possession  valid  in  law, 
there  being  evidence  of  such  assumption  of  control.  It  is  for  the  jury  to  say 
whether  it  was  bona  fide  and  sufficient  to  notify  the  world  of  change  of 
ownership.  Id. 

The  principal  case  was  referred  to  in  Evans  v.  Scott,  8  Norris  138,  as  one  of 
a  line  of  authorities  that  recent  decisions  had  modified  ;  and  McKibbin  v. 
Martin,  supra,  was  followed.  No  such  change  of  possession  as  will  defeat 
the  honest  object  of  the  sale  is  required  in  law:  Crawford  v.  Davis,  12  W. 
N.  C.  265.  The  question  of  actual  fraud,  i.  e.,  an  intent  to  hinder  creditors 
is  always  for  the  jury :  McKibbin  v.  Martin,  supra.\\ 
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Boshart  against  Evans. 

IX    ERROR. 

A  testator  directed  that  immediately  after  the  death  of  his  wife,  his  house 
and  lot  of  ground  shoukl  be  "  valued  or  appraised  by  three  or  more  credit- 
able and  judicious  men ;"  and  if  his  son  A.  should  choose  to  take  the  mes- 
suage and  lot  at  such  valuation,  then  he  devised  the  same  to  him  in  fee,  he 
paying  to  the  testators  son  J.  one-third,  and  to  his  daughter  B.  one  other 
third-part  of  the  valuation ;  and  if  A.  should  decline  to  take  at  the  valua- 
tion, then  he  devised  the  messuage  and  lot  to  his  daughter  B.  in  fee,  she 
Saying  to  his  son  A.,  or  his  representatives  his  third-part  of  the  valuation  : 
ut  if  both  his  son  A.  and  his  daughter  B.  should  decline  to  take  at  the 
valuation,  then  he  directed  his  executors  to  sell,  and  gave  the  proceeds  to  his 
three  children,  A.,  B.  and  J.  He  gave  certain  legacies,  and  bequeathed  the 
residue  to  his  three  children.  He  appointed  his  son  A.  and  his  son-in-law 
G.  (the  husband  of  B.)  executors.  By  a  codicil,  dated  a  few  days  after  the 
will,  reciting  the  death  of  his  son  A.,  he  devised  ''all  the  legacies  and  estates 
intended  for"  his  said  son,  to  the  three  children  of  his  said  son,  and  appointed 
F.  B.  executor  in  place  of  his  son.  The  three  children  of  A.  were  minors 
at  the  death  of  the  testator.  Held,  (1.)  That  the  power  of  appointment  of 
the  appraisers  was  not  in  the  executors,  but  in  the  devisees  under  the  will. 
(2.)  That  under  the  codicil  the  children  of  A.  succeeded  to  the  right  of  elec- 
tion given  to  their  father.  (3.)  That  the  one  of  the  children  might  main- 
tain ejectment  against  the  heirs  of  B.,  to  recover  his  share. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  of  ejectment,  brought 
by  George  Boshart  against  Martha  Evans,  to  recover  one  undivided 
ninth  part  of  a  certain  messuage  or  tenement  and  lot  or  piece  of 
ground,  situate  on  the  west  side  of  Third  street,  between  Vine  and 
Sassafras  streets,  in  the  city  of  Philadelphia. 

On  the  trial,  before  Pettit  (Pres't),  on  the  loth  of  May  1838, 
the  plaintiff  proved  that  one  Andrew  Boshart  died  seised  of  the 
premises,  having  made  a  will,  dated  the  23d  of  October  1793,  con- 
taining the  following  provisions : 

"'First.  I  will  that  all  my  just  debts  and  funeral  expenses  shall 
be  duly  paid  and  satisfied  as  soon  as  conveniently  can  be  after  my 
decease.  Item.  I  will  and  direct  that  my  beloved  wife  Christina 
""Catharine  shall  have  the  use,  interest  and  income  of  my  r*^o 
messuage  and  lot  on  the  west  side  of  Third  street,  where  I  ' 
now  dwell,  and  of  all  other  my  estate  whatsoever,  during  the  term 
of  her  natural  life.  And  immediately  after  the  decease  of  my  said 
wife,  my  said  messuage  and  lot  of  ground  on  Third  street,  with  the 
appurtenances,  shall  be  valued  or  appraised  by  three  or  more  credit- 
able and  judicious  men ;  and  if  my  son  Andrew  Boshart  shall 
choose  to  take  the  said  messuage  and  lot  at  such  valuation  or 
appraisement,  then  I  do  give  and  devise  the  same  messuage  and  lot 
with  the  appurtenances  unto  him  my  said  son  Andrew,  his  heirs 
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and  assigns  forever ;  he  and  they  paying  to  my  son  Jacob  Boshart, 
or  his  legal  representatives,  one  full  equal  third-part,  and  to  my 
daughter  Barbara  Geyer,  or  her  legal  representatives,  one  like  full 
equal  third-part  of  the  sum  and  moneys  at  which  the  said  messuage 
and  lot  shall  be  valued  or  appraised  as  aforesaid.  And  if  my  said  son 
Andrew  shall  refuse  or  decline  to  take  the  said  messuage  and  lot  at 
such  valuation,  then  I  do  give  and  devise  the  said  messuage  and 
lot  unto  her  my  said  daughter  Barbara  Geyer,  her  heirs  and  assigns 
forever,  she  paying  to  my  said  son  Andrew,  or  his  legal  representa- 
tives, his  equal  one-third  part  of  the  valuation  aforesaid.  But  if 
both  my  said  son  Andrew  and  my  said  daughter  Barbara  decline 
to  take  the  premises  at  such  valuation,  then  I  do  direct,  authorize  and 
empower  my  executors  hereinafter  named,  and  the  survivor  of 
them,  to  bargain  and  sell  my  said  messuage  and  lot  for  the  best 
price  that  can  be  gotten,  and  by  proper  deed  and  assurance  in  the 
law  to  grant  and  convey  the  same  to  the  purchaser  or  purchasers 
thereof,  his,  her,  or  their  assigns  forever.  And  all  the  moneys 
arising  from  such  sale  I  do  give,  devise  and  bequeath  unto  my  said 
three  children,  Andrew,  Barbara  and  Jacob,  to  be  equally  divided 
between  them,  or  their  legal  representatives,  part  and  share  alike, 
as  tenants  in  common. 

"  Item.  After  the  decease  of  my  said  wife,  I  do  give  and  bequeath 
out  of  my  personal  estate  unto  my  said  son  Andrew,  the  sum  of 
twenty  pounds  ;  unto  my  step-daughter,  Catharine  Cooper,  the  sum 
of  twenty  pounds,  to  be  paid  her  by  instalments  in  three  annual 
payments;  and  unto  my  step-son,  Matthias  Gensel,  an  annuity  of 
three  pounds  per  annum  during  his  natural  life,  from  the  day 
of  my  said  wife's  decease ;  and  all  the  rest,  residue,  and  remainder 
of  my  estate,  I  do  give,  devise  and  bequeath  unto  my  said  three 
children,  Andrew,  Barbara  and  Jacob,  their  respective  heirs,  execu- 
tors and  administrators,  to  be  equally  divided  between  them,  part 
and  share  alike  as  tenants  in  common  ;  Provided  always,  that  what 
I  have  herein  given  and  bequeathed  to  my  said  wife  is  in  lieu  and 
full  satisfaction  of  all  her  dower  or  thirds  in  my  estate,  and  not 
otherwise. 

"  Item.  I  do  nominate  and  appoint  my  said  wife  Christina  Cath- 
arine, executrix,  and  my  said  son  Andrew  Boshart,  and  by  son-in- 
law,  Andrew  Geyer,  executors  of  this  my  last  will  and  testament." 
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'The  following  codicil  was  then  given  in  evidence  : 


"  It  having  pleased  the  Almighty,  since  the  date  of  the 
foregoing  will,  to  call  out  of  this  life  my  son  Andrew,  I  do  there- 
fore make  this  codicil  and  will  and  devise  all  the  legacies  and  estate 
intended  for  my  said  son  unto  his  three  children  Catharine,  George 
and  John  Boshart,  and  to  their  respective  heirs  and  assigns  in  equal 
parts  as  tenants  in  common.  And  if  either  of  my  other  two  chil- 
dren depart  this  life  before  me,  the  lawful  issue,  if  any,  of  such 


1840.]  OF  PENNSYLVANIA.  553 

[Boahart  c.  Evans.] 

decedent  shall  in  like  manner  take  and  inherit  the  part  and  share 
of  my  estate  intended  for  his,  her  or  their  deceased  parent.  Lastly 
I  do  appoint  Frederick  Beates,  instead  of  my  son  Andrew,  executor 
of  this  my  will.  Witness  my  hand  and  seal  this  26th  day  of 
October  1793." 

The  will  and  codicil  were  proved  on  the  8th  of  February  1700. 

The  following  valuation  of  the  premises  was  then  given  in  evi- 
dence : 

"  We,  the  subscribers,  appointed  to  value  the  house  in  Third 
street,  in  which  Mr.  Andrew  Geyer  now  lives,  have  agreed  that  the 
value  thereof  is  one  thousand  pounds. 

GEORGE  FOREPAUGH, 
GODFREY  HAGA, 
PKTER.  CRAFT 
Philadelphia,  10th  March  1797." 

A  power  of  attorney  from  George  Boshart  to  his  sister  Cath- 
arine Boshart,  dated  the  18th  of  October  1813,  and  an  indenture 
of  bargain  and  sale,  dated  the  3d  of  November  1813,  between 
Catharine  Boshart  and  George  Boshart,  by  his  attorney,  Catharine 
Boshart  of  the  first  part,  and  Barbara  Geyer,  Andrew  Geyer  and 
others,  the  children  and  issue  of  Andrew  Geyer,  whereby,  in  con- 
sideration of  two  hundred  and  twenty-four  pounds,  the  parties  of 
the  first  part  conveyed  to  the  parties  of  the  second  part  all  their 
shares,  right,  title  and  interest  in  the  premises,  were  then  given  in 
evidence ;  together  with  the  account  of  Andrew  Geyer,  as  guar- 
dian of  Grace  Boshart. 

Parol  evidence  was  then  given  on  the  part  of  the  plaintiff,  to 
show  the  situation  of  the  family,  and  that  the  premises  were  worth 
considerably  more  than  the  valuation  ;  and  on  the  part  of  the 
defendant  to  show  the  respectability  and  competency  of  the  persons 
who  made  the  appraisement ;  and  other  matters  ;  all  of  which  are 
sufficiently  stated  in  the  charge  of  the  court. 

The  learned  judge  charged  the  jury  in  substance  as  follows : 

This  is  an  action  of  ejectment,  brought  by  George  Boshart 
against  Martha  Evans,  the  tenant  of  Barbara  Geyer  and  others  her 
children,  who  are  the  real  defendants  in  this  cause. 

*The  plaintiff  claims,  under  the  will  of  his  grandfather,   r*ce<i 
Andrew  Boshart,  the  right  to  the  possession  of  one  ninth-  ^ 
part  of  a  house  and  lot  in  Third  near  Vine  street  in  this  city. 

The  grandfather,  Andrew  Boshart,  died  on  the  4th  of  February 
1796,  having  for  many  years  owned  the  property  in  question. 

He  left  a  will  dated  the  22d  of  October  1793,  with  a  codicil 
dated  the  26th  of  October  1793. 

His  wife  had  died  on  the  31st  of  October  1793,  and  the  execu- 
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tors  named  in  his  will  and  codicil,  who  survived  him,  were  his  son- 
in-law  Andrew  Geyer  and  F.  Beates. 

The  will  and  codicil  were  proved  on  the  8th  of  February  1790, 
and  letters  testamentary  granted  to  Andrew  Geyer,  as  sole  acting 
executor,  Mr.  Beates  declining  to  act. 

When  Andrew  Boshart,  Sen.,  made  his  will,  on  the  22d  of  Octo- 
ber 1793,  he  had  three  children,  Andrew  Boshart,  Catharine  Geyer 
and  Jacob  Boshart. 

When  the  codicil  was  made,  four  days  afterwards,  his  son  Andrew 
had  departed  this  life,  leaving  three  minor  children,  Catharine, 
George  (the  present  plaintiff)  and  John,  aged  respectively  nine, 
seven  and  five  years. 

Before  Andrew  Boshart,  Sen.,  died,  Andrew  Geyer,  his  son-in- 
law,  was  the  guardian  of  the  children  of  Andrew  Boshart,  Jun. ; 
and  the  children  lived  with  their  guardian.  So  far  there  is  no  dis- 
pute about  facts,  they  being  either  proved  or  conceded.  This  was 
the  state  of  the  family  at  and  before  the  time  of  the  death  of  A. 
Boshart,  Sen. 

Then  what  were  the  contents  of  the  will  and  codicil  ? 

(The  judge  here  read  both  the  will  and  codicil.) 

Two  questions  are  presented  here — 

1st.  Supposing  a  valuation  duly  made — had  Barbara  Geyer  a 
right  to  elect  to  take  the  house  in  Third  street  at  the  valuation  ;  she 
paying  Andrew  Boshart's  three  children  one-third  part,  and  her 
brother  Jacob  one-third  part  of  the  value  ? 

2d.  In  whom  was  the  power  of  appointing  appraisers  ? 

As  to  the  first  question — there  are  three  prominent  objects  of  the 
will  showing  the  intention  of  Andrew  Boshart,  Sen. 

1.  Equality  among    his   children,    or,  in  case  of  the  death  of 
either,  a  substitution  of  his  or  her  children  for  the  deceased  party 

2.  That  the  property  should  remain   in  the  family,  if  his  son 
Andrew,  or  Barbara,  desired   to  have  it,  at  a  fair  appraisement. 
Jacob,  it  is  in  evidence,  lived  in  Kentucky,  and  that  may  possibly 
account  for  his  not  having  a  choice. 

3.  If  not  taken  by  either  at  the  valuation,  then  a  sale  at  once, 
and  a  division  of  the  proceeds. 

Now  what  construction  of  the  will  and  codicil  will  carry  into 
effect  the  general  intent  thus  manifested  ?  Three  constructions  may 
be  suggested : 

1.  That  every  thing  about  value  and  sale  is  to  be  rejected. 
*rrr-i  *This  cannot  be  sustained  with  any  show  even  of  plausi- 
-"  bility.  If  such  was  the  design  it  would  have  been  easy  to 
say  so  in  the  codicil,  and  thus  let  the  fee  in  the  house  pass  directly 
under  the  will  to  Barbara,  Jacob  and  the  three  children  of  Andrew ; 
and  it  would  defeat  the  design  of  letting  the  property  remain  in  the 
family 
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2.  That  the  valuation  and  appraisement  be  postponed  till  the 
youngest  child  should  reach  the  full  age  of  twenty-one  years.  This 
would  clearly  defeat  the  equality,  for  it  would  postpone  Jacob's 
interest  till  that  period,  and  would  tie  up  the  property  for  many 
years;  an  object  plainly  opposed  to  his  views,  which  were  an  imme- 
diate vesting  of  title  in  one  who  could  sell,  or  an  actual  sale  by 
the  executors. 

The  third  construction  is,  that  there  should  be  a  valuation,  and 
that  Barbara  should  have  the  election  at  once. 

Andrew  was  not  alive  either  to  refuse  or  decline.  His  children 
were  incompetent  to  choose  from  infancy,  and  their  guardian  had 
no  power  to  decide  for  them.  And  as  Jacob's  residence  in  another 
state,  or  something  else  in  regard  to  him,  and  it  is  not  material 
what  it  was,  was  deemed  a  sufficient  reason  why  he  should  not 
have  a  choice,  but  was  to  have  the  benefit  of  the  principle  of 
equality  of  interest,  through  the  means  of  a  valuation,  "  by  three 
creditable  and  judicious  men,"  or  by  an  early  sale  by  the  execu- 
tors; so,  the  infancy  of  Andrew  Boshart,  Jun.'s  children,  and  their 
consequent  inability  to  choose,  might  have  been  and  was  con- 
sidered a  sufficient  reason  for  letting  them  have  the  benefit  of  the 
principle  of  equality,  by  means  of  such  a  valuation,  or  by  an  early 
sale  by  the  executors. 

The  testator  clearly  thought  a  fair  distribution  could  be  made 
by  either  of  these  modes.  The  right  of  election  to  take  the  house 
at  a  valuation,  was  not  designed  to  give  any  advantage  in  amount 
of  property.  It  seems  to  have  been  intended  to  gratify,  as  far  as 
the  facts  would  permit,  without  prejudice  to  any  one,  an  innocent 
feeling  of  family  pride,  in  the  retention  among  them  of  the  home- 
stead of  the  testator.  This  view  renders  it  unnecessary  to  resort  to 
the  suggestion  that  the  children  being  incompetent  to  take,  may 
be  deemed  to  have  refused  or  declined,  a  suggestion,  I  think, 
without  force,  as  refusal  or  declination  implies  the  power  of  choice. 
Inability  to  choose,  however,  leaves  the  way  clear  for  the  operation 
of  the  other  modes  of  effecting  the  general  object  of  the  testator, 
which  were  equality  of  interest  and  an  early  sale,  or  the  immediate 
vesting  of  a  full  power  to  sell. 

I  am  clearly  of  opinion  then,  that  the  true  construction  of  the  will 
and  codicil  authorized  a  valuation  "by  three  creditable  and  judicious 
men,"  and  an  election  by  Barbara  to  take  the  house  at  the  valuation. 
There  is  every  motive  for  this,  looking  to  the  true  interest  of  the 
children.  And  this  I  say,  notwithstanding  the  confidence  of  the 
plaintiff's  counsel. 

Then  the  question  is  presented,  who  has  to  appoint  the  appraisers  ? 
*The  language  of  the  will  is  "my  said  messuage  and  lot  of    r*cct; 
ground  on  Third  street,  with   the  appurtenances  shall  be   '• 
valued  or  appraised  by  three  or  more  creditable  and  judicious  men." 
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Now  in  the  absence  of  any  express  direction  as  to  the  mode  of 
appointment  and  of  any  express  legal  provision  as  to  the  power 
of  any  court  on  the  subject,  it  becomes  the  duty  of  the  executor  to 
carry  out  the  intention  of  the  testator.  He  is  the  designated  agent ; 
no  precise  form  of  words  being  necessary.  "  When  by  will  an 
estate  is  to  be  sold  without  declaring  by  whom,  if  the  fund  be  dis- 
tributable by  the  executor,  he  will  have  power  to  sell  by  implica- 
tion." Sugden  on  Powers  72. 

Here  the  direction  is  that  three  creditable  and  judicious  men  should 
do  a  certain  act.  The  executor  was  to  execute  the  will ;  and  it 
became  his  duty,  and  it  was  within  the  scope  of  his  authority,  to 
designate  three  creditable  and  judicious  men  to  do  that  act  and 
make  the  valuation.  The  testator  had  the  power  and  right  to  give 
this  power  to  his  executor,  and  he  did  give  it.  His  confidence  was 
in  the  executor.  His  son  Jacob  was  to  be  bound  by  the  valuation 
so  mode.  His  grandchildren,  A.  B.  Junr.'s  children,  were  to  be 
bound  by  it.  No  one  could  complain  of  this.  The  testator  had 
sufficient  confidence  in  his  son-in-law,  A.  Geyer,  to  trust  him  with 
this  power,  and  we  are  not  to  question  his  wisdom.  He  presumed 
he  would  exercise  the  authority  fairly  for  the  children  of  A.  B.  Jun. ; 
and  it  was  his  pleasure  that  they  should  be  bound  by  the  exercise 
of  this  power.  Nor  is  it  enough  to  defeat  it,  that  the  executor's 
wife  was  to  elect  under  the  valuation  :  the  interposition  of  the  judg- 
ment of  three  creditable  and  judicious  men,  was  deemed  sufficient 
in  view  of  the  testator,  who  perfectly  knew  the  state  of  the  family. 
If  Mr.  Geyer  then,  the  executor,  selected  three  men  whom  he 
believed  to  be  creditable  and  judicious  men,  the  power  of  appoint- 
ment was  legally  executed.  Even  his  judgment,  honestly  exercised, 
as  to  the  credit  and  judgment  of  the  appraisers  was  to  be  conclu- 
sive; though  this  point  is  not  material.  It  is  not  to  be  overlooked 
that  a  much  higher  power  than  that  of  appointing  appraisers, 
namely,  the  power  to  sell  in  a  certain  contingency,  was  expressly 
given  to  the  executers.  The  power  of  appointment  thus  exercised 
•without  fraud,  would  conclude  all  the  world,  in  all  future  time; 
and  this  merely  because  the  testator  having  confidence  in  the  exec- 
utor and  having  power  so  to  order  it,  did  so  order  it.  This  being 
the  law  of  the  case,  these  questions  of  fact  are  presented — was  the 
appointment  made  by  the  executor,  and  was  the  valuation  made  by 
the  persons  selected  ?  The  defendants  say  both  were  done  and 
rely  much,  inter  alia,  upon  the  small  paper  given  in  evidence  by 
the  plaintiffs  themselves  ;  and  the  jury  are  to  decide.  The  defend- 
ants say  it  is  clear  in  point  of  fact  that  "  George  Forepaugh,  God- 
frey Haga,  and  Peter  Craft,"  were  appointed  by  the  executors  to 
make  the  valuation.  And  they  say  it  is  clear  that  these  gentlemen 
valued  the  house  and  lot  at  one  thonsand  pounds,  and  so  the  case 
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was  argued  on  both  sides.    The  *facts  here  are  for  the  jury, 


If  not  named  by  the  executor,  it  does  not  appear  who  did 
name  them,  and  no  one  else  had  the  power  to  name  them.  The 
certificate  is  addressed  to  the  executor,  and  it  is  not  disputed  that 
the  executor  recognised  their  action  as  appraisers.  It  was  so  opened 
by  the  plaintiff's  counsel.  The  appraisement,  if  made,  is  conclu- 
sive without  evidence  of  fraud.  As  to  the  identity  of  the  house,  it 
is  not  seriously  disputed,  but  this  is  for  the  jury.  But  if  the  ques- 
tion were  open,  what  better  light  have  we  now  as  to  the  value  in 
1796-7,  than  those  men  had  at  that  time  ?  Who  were  they,  and 
what  is  the  testimony  as  to  the  value  ?  (The  judge  here  referred 
to  some  of  the  evidence.)  If  then  the  valuation  was  duly  made, 
and  Barbara  had  the  right  to  elect,  the  question  comes  up,  Did  she 
elect  ?  She  and  her  husband  took  possession  of  the  house  and 
lived  in  it,  and  after  the  valuation  kept  possession.  If  there  was 
no  election,  then  the  executor  ought  to  have  sold.  His  not  selling 
and  keeping  possession,  might  have  been  considered  as  binding  him 
and  her  to  an  election.  If  the  property  had  decreased  in  value,  and 
probably  it  would  have  been  so  considered,  it  may  be  argued, 
why  not  let  them  be  deemed  evidence  of  election  in  their  favor. 
No  written  election  was  necessary,  though  it  would  have  been  pru- 
dent, and  would  have  saved  much  trouble.  But  if  it  appears  to  the 
jury  in  any  other  satisfactory  way,  it  is  enough.  And  in  that  case 
the  title  vested  in  Barbara  under  the  will  of  her  father,  she  paying 
the  two-thirds  of  the  valuation  to  the  children  of  her  brother  An- 
drew, and  to  Jacob  her  brother.  How  was  she  to  pay  ?  Her  hus- 
band was  guardian  of  those  children,  and  there  is  no  claim  on  the 
part  of  Jacob.  Indeed,  I  rejected  as  immaterial,  till  such  claim 
appeared,  the  offer  by  the  defendants,  of  a  deed  by  Jacob  in  1797. 
Her  husband  as  a  guardian,  would  in  this  case  be  obliged  to  account 
for  one-third.  It  is  said  he  did  so  account  through  his  administra- 
tor, when  the  children  became  of  age.  In  the  account  exhibited, 
the  children  it  is  alleged  by  the  defendants,  have  credit  for  the  third 
part  of  the  valuation  of  1000Z.  from  the  year  1797.  The  balance 
paid  over  in  1813,  it  is  contended  by  the  defendant,  was  the  result 
of  that  payment.  It  is  said  the  charges  against  the  children  are 
too  great  ;  this  is  denied  by  the  defendants,  considering  the  infancy 
and  the  care  and  superintendence. 

But  if  Barbara  took  at  the  valuation,  her  husband  and  her  estate 
became  responsible,  and  if  there  were  objections  to  the  guardianship 
account,  it  could  have  been  settled  in  the  Orphans'  Court,  a  more 
convenient  tribunal  than  this  one  for  such  a  settlement.  With 
what  favor  or  disfavor  George  would  have  been  heard  in  that  court, 
after  receiving  from  his  sister  the  money,  after  waiting  till  1828, 
when  this  suit  was  brought,  fourteen  years  after  the  settlement  in 
1813,  and  seven  years  after  his  return  from  abroad,  which  waa 
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in  1821,  it  is  not  necessary  to  inquire.  If  the  jury  adopt  this 
*r  '81  v*ew  °^  ^e  ^ac^s  '  namely,  that  there  was  an  *appointment 
J  by  the  executors  of  the  appraisers,  a  valuation  accordingly 
under  it,  and  an  election  by  Barbara,  then  I  am  clearly  of  opinion 
tiiat  in  point  of  law  the  present  plaintiff  has  no  title  to  sustain  this 
suit  which  is  an  ejectment.  Any  complaint  as  to  the  settlement  of 
liis  guardianship  account,  if  on  this  view  of  the  law  there  is  ground 
for  it,  cannot  be  investigated  legally  in  this  suit. 

The  defendants  say,  however,  that  they  do  not  rest  upon  what 
•was  done  by  the  executor  as  to  the  appointment  of  the  appraisers, 
and  by  the  appraisers  as  to  valuation,  and  by  Barbara  Geyer  as  to 
an  election.  They  say  the  present  plaintiff  agreed  to  and  con- 
firmed everything,  when  he  became  of  age,  by  his  letter  approving 
of  his  sister  acting  or  officiating  for  him  in  1813  ;  by  the  power  of 
attorney  to  her  to  convey  to  his  aunt  and  cousins  in  1813;  by  his 
receipt  of  the  money  from  his  sister,  long  after ;  and  by  his  silence 
for  fourteen  years  before  th-e  suit  was  brought,  and  for  six  years 
after  he  came  home  from  public  service  abroad.  He  was  twenty- 
three  years  of  age  in  1813,  and  prima  facie  had  power  to  contract 
and  to  settle  with  his  cousins.  The  plaintiff  says  he  was  recently 
of  age,  that  the  property  and  all  knowledge  in  regard  to  it  was  in 
possession  of  the  other  side ;  that  a  settlement  with  his  guardian 
for  less  than  what  was  due  would  not  bind  him ;  and  that  the 
administrators  of  his  guardian  having  charge  of  the  property  and 
papers,  are  in  no  better  situation  than  the  guardian  himself.  If  in 
1813  the  property  was  worth  more  than  1000J.,  and  the  guar- 
dian or  his  administrator,  without  giving  an  opportunity  to  the 
ward  to  understand  the  subject,  obtained  a  deed  of  the  property  at 
less  than  its  value,  it  would  not  bind  the  ward,  if  he  within  a  reason- 
able time  made  objection  ;  and  this  is  true,  though  no  actual  fraud 
or  circumvention  was  proved.  If,  however,  the  valuation  was  made 
fully  and  properly  in  1797,  and  an  election  took  place  under  it  by 
Barbara,  then  the  circumstance  of  the  release  or  deed  of  confirma- 
tion, or  deed  of  conveyance  of  1813  by  George,  assumes  a  different 
aspect  altogether :  as  without  it  George  had  no  title,  so  it  could 
give  him  no  advantage.  If  done  from  an  abundance  of  caution,  if 
to  close  up  a  presumed  obscurity  in  the  will,  and  make  doubly  sure 
a  title  which  was  strictly  good  without  it,  then  the  notion  of  impo- 
sition vanishes ;  the  idea  of  legal  fraud  has  no  foundation,  and  the 
transaction  may  be  allowed  to  stand  :  this,  it  appears,  probably  led 
to  this  controversy;  it  ought  to  be  allowed  to  do  no  further  harm,  if 
it  can  do  no  good.  If  not  so  done,  then  the  jury  would  have  to 
determine,  and  so  the  plaintiff  has  argued,  whether  George  had  a 
fair  settlement  in  1813,  or  not.  As  to  the  time  of  objection,  if  the 
case  rested  on  the  settlement  with  George  in  1813.  independent 
of  the  previous  valuation  and  election,  and  the  jury  deemed  the 
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price  inadequate,  and  George  within  a  reasonable  time  objected,  the 
jury  might,  under  all  the  circumstances,  disregard  the  settlement, 
and  the  executors  of  A.  B.,  Senr.,  not  having  *sold  the  r^—a 
property,  a  verdict  might  be  given  for  the  plaintiff  here.  L 
Whether  George  made  his  objection  within  a  reasonable  time  would 
be  for  the  jury.  He  was  abroad  for  some  years,  or  only  occa- 
sionally here  ;  he  came  home  in  1821,  a  man  of  thirty  years  of  age, 
and  waited  six  years  before  he  brought  suit.  He  received  the 
money  from  his  sister,  and  never  offered  to  return  it.  In  1835  he 
made  oath  in  the  Insolvents'  Court,  that  he  had  no  real  estate  ; 
and  hence  the  argument  now  is,  that  he  waited  more  than  a  reason- 
able time  before  bringing  suit,  and  since  suit,  has  virtually  admitted 
that  he  has  no  claim.  The  plaintiff  contends  that  it  was  not  too 
late  when  he  brought  suit,  that  he  never  acquiesced  before  or  since 
suit  brought,  and  on  the  argument  on  both  sides,  the  jury  will  have 
to  determine.  If,  however,  there  was  by  three  credible  and  judi- 
cious men,  duly  appointed,  a  valuation,  and  there  was  an  election 
by  Barbara,  then  the  case  is  different  and  the  plaintiff  cannot  recover ; 
and  this  concludes  nothing  as  to  the  guardianship  account.  If  there 
was  no  such  valuation,  and  no  such  election,  the  jury  will  decide 
upon  the  transactions  of  1813,  and  subsequent  years,  upon  the 
principles  stated." 

A  bill  of  exceptions  was  taken  to  this  charge ;  and  the  jury  hav- 
ing found  for  the  defendants,  a  writ  of  error  was  taken,  and  the  fol- 
lowing specifications  filed : 

1.  The  judge  charged  that  Andrew  Geyer  was  entitled  to  appoint 
the  appraisers. 

2.  The  judge  charged  that  Barbara  Geyer  had  the  first  election 
to  take  the  house  at  the  valuation. 

3.  The  judge  charged  that  if  Andrew  Geyer  appointed  three  men 
whom  he  believed  to  be  credible  and  judicious  men,  the  power  of 
appraisement  was  legally  executed,  and  he  put  it  to  the  jury  to  find 
for  the  defendant,  if  the  appointment  was  made  by  the  executor, 
the  valuation  by  the  person  by  him  selected,  and  the  election  by 
Barbara  Geyer. 

4.  The  power  of  appointment  and  the  election  were  not  duly  exe- 
cuted, and  did  not,  without  a  conveyance  in  writing  beside,  transfer 
the  title. 

5.  The  judge  charged  that  the  jury  might  find  for  the  defend- 
ant, without  regard  to  what  happened  in  1813. 

6.  The  judge  charged  upon  the  subject  of  the  payment  of  the 
consideration  of  the  alleged  conveyance  by  the  plaintiff,  as  if  it 
were  a  mere  question  of  jurisdiction  of  the  guardianship  accounts 
between  the  Orphans'  Court  and  the  District  Court,  or  a  mere  ques- 
tion of  the  fact  of  payment ;  when  he  should  have  charged  upon  it 
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as  an  item  in  the  question  of  fraud  and  imposition  practised  upon 
the  plaintiff. 

*f>601  *Mr.  A.  H.  Smith  and  Mr.  0,  Ingersoll,  for  the  plain- 
J  tiff  in  error,  cited  Williams  on  Executors  413 ;  4  Madd. 
Ch.  44;  Patton  v.  Randall,  1  Jac.  &  Walk.  189,  195;  Rugan  v. 
Phillips,  4  Yeates  382;  Murray  v.  Garretson,  4  S.  &  B.  130; 
Thompson  v.  Dougherty,  12  Id.  460 ;  Bauer  v.  Roth,  4  Rawle 
96. 

Mr.  Keemle  and  Mr.  Scott,  contra,  cited  Allison  v.  Wilson,  13 
S.  &  R.  330 ;  Morrow  v.  Brenizer,  2  Rawle  187  ;  Sugden  on  Pow- 
ers 175 ;  Combe's  Case,  9  Rep.  75,  6  ;  Ingram  v.  Ingram,  2  Atk.  88  ; 
Cole  v.  Wade,  16  Ves.  27 ;  Davoue  v.  Fanning,  2  Johns.  Ch.  252  ; 
Zeback  v.  Smith,  3  Binn.  69 ;  Ragan's  Estate,  7  Watts  442 ;  Wal- 
ton v.  Willis,  1  Dall.  351;  Hersha  v.  Brenneman,  6  S.  &  R.  2; 
Allen  v.  Getz,  2  P.  &  W.  310 ;  Macintosh  v.  Barber,  1  Bingh.  50  ; 
8  E.  C.  L.  R.  242;  Leisenring  v.  Black,  5  Watts  304;  Willis  on 
Trustees  163. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  exceptions  on  which  the  plaintiffs  in  error  rely, 
are  to  the  charge  of  the  court  in  relation  to  the  appraisement  of  the 
10th  of  March  1797.  The  tenor  of  the  charge  undoubtedly  is, 
that  if  the  appraisers  were  in  fact  appointed  by  the  executor,  a  val- 
uation made,  and  the  property  accepted,  the  plaintiff  had  no  title. 
The  charge  took  from  the  jury,  in  a  certain  event,  all  necessity  of 
inquiring  into  the  validity  of  the  deed  of  1813.  If  the  jury,  say 
the  court,  adopt  this  view  of  the  facts,  namely,  that  there  was  an 
appointment  by  the  executor  of  the  appraisers,  a  valuation  under 
it,  and  an  election  by  Barbara,  the  present  plaintiff  has  no  title. 
Again,  that  if  there  was,  by  three  credible  and  judicious  men, 
duly  appointed,  a  valuation,  and  there  was  an  election  by  Barbara, 
the  plaintiff  cannot  recover.  And  in  conclusion  they  say,  that  if 
there  was  no  such  valuation,  and  no  such  election,  the  jury  will 
decide  upon  the  transactions  of  1813  and  subsequent  years.  The 
court  instructed  the  jury,  that  the  husband  had  the  right  to  appoint 
the  appraisers,  and  the  wife  the  sole  right  to  elect  to  take  the  prem- 
ises at  the  valuation ;  or  in  other  words,  that  Andrew  Geyer  had 
both  the  right  to  appoint,  and  to  elect ;  for  the  right  of  election 
of  the  wife  could  only  be  exercised  through  the  medium  of  her 
husband.  That  the  testator  had  the  right  to  vest  this  extraordi- 
nary power  in  the  executor  no  person  can  doubt;  but  before  we 
give  the  will  a  construction  which  vests  him  with  a  power  affording 
such  temptation  to  fraud,  it  is  not  unreasonable  to  require  plain 
demonstration  in  the  will  of  intention,  or  a  necessary  or  inevitable 
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implication  of  authority  to  appoint  the  appraisers.  Tn  England,  it 
is  said,  that  even  an  act  of  parliament  made  against  natural  equity, 
as  to  make  a  man  a  judge  in  his  own  cause,  is  void.  Hob.  87  ;  12 
Mod. ;  2  Rawle  373.  To  appoint  a  judge  in  his  own  cause  is 
equally  against  natural  justice,  and  little  less  objectionable.  Here, 
the  power  to  appoint  the  appraisers  is  an  implied  power ;  for  it 
*cannot  be  pretended  that  the  testator  has  given  the  power  r#c^-i 
in  express  words.  It  somtimes  happens,  as  is  said  in  Sug.  ^ 
on  Powers  133,  that  a  testator  directs  his  estates  to  be  sold  for 
certain  purposes,  without  directing  by  whom  the  sale  shall  be  made. 
In  the  absence  of  such  a  declaration,  if  the  fund  be  distributable 
by  the  executor,  he  will  have  the  power  by  implication.  But  this 
is  only  true  when  the  management  of  the  fund  is  expressly  given 
to  the  executors.  In  Bentham  v.  Wiltshire,  cited  in  1  Jacob  & 
Walk.  196,  the  vice  chancellor  decided,  that  when  the  produce  was 
to  be  divided  among  the  children,  the  absence  of  any  devise  did  not 
give  the  power  to  the  executors.  It  is  therefore  not  universally 
true,  that  when  there  is  no  other  person  authorized  to  sell,  the  exec- 
utors shall.  It  might  then  have  been  doubted  whether,  in  the 
absence  of  an  express  direction  to  that  effect,  the  executors  would 
have  had  the  power  even  to  sell,  much  less  to  exercise  the  more 
questionable  power  to  appoint  persons  to  value  the  premises.  To 
remove  all  doubts,  the  act  of  the  24th  of  February  1834,  provides, 
that  all  powers,  authorities  and  directions  relating  to  real  estate, 
contained  in  any  last  will,  and  not  given  to  any  person  by  name,  or 
by  description,  shall  be  deemed  to  have  been  given  to  the  execu- 
tors thereof;  but  no  such  power,  authority  or  direction  shall  be 
exercised  or  carried  into  effect  by  them,  except  under  the  control 
and  direction  of  the  Orphans'  Court,  having  jurisdiction  of  the 
accounts.  When  the  testator  intends  that  the  executor  shall  have 
a  power  over  his  real  estate,  as  in  the  instance  to  sell,  he  gives  it  to 
them  in  express  terms ;  and  this  would  seem  to  negative  any  impli- 
cation of  power.  The  natural  construction  of  the  will,  and  par- 
ticularly under  the  peculiar  circumstances  of  the  case,  is  to  give  the 
power  to  appoint  the  appraisers,  to  the  devisees,  viz.,  the  three 
children  of  the  testator,  who  are  equally  interested  in  the  valua- 
tion. 

But  in  whom  is  the  right  of  election  ?  The  first  choice,  by  the 
will,  is  given  to  Andrew  ;  and  Andrew  having  died,  by  a  codicil 
the  testator  devises  all  the  legacies  and  estate  intended  for  his  son, 
unto  his  three  children,  Catharine,  George  and  John — in  other 
words,  he  places  them  precisely  in  the  situation  of  the  deceased 
parent.  The  language  of  the  will  is  very  general,  and  is  sufficiently 
comprehensive  to  embrace  the  right  of  election  ;  and  the  construc- 
tion would  seem  to  be  necessary  to  carry  into  effect  the  general 
intention,  which  manifestly  was,  to  keep  the  homestead  in  the 
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family ;  preferring,  which  is  very  natural,  the  male  branch,  as 
represented  by  the  children  of  his  deceased  son  Andrew.  But  it  is 
said,  that  the  election  could  not  be  made  by  the  guardian  of  the 
children,  and  as  a  consequence,  that  none  could  be  made  until  the 
youngest  child  came  of  age.  Granting  this,  which  is  by  no  means 
clear,  yet  this  is  no  reason  for  depriving  the  children  of  a  valuable 
right.  In  Patten  v.  Randall,  1  Jac.  &  Walk.  197,  it  is  said,  if  a 
testator  will  give  property  to  minors,  and  order  a  sale  of  it,  that 
cannot  authorize  the  court  to  substitute  by  implication,  executors  or 
*^fi9T  trustees  in  their  place,  and  to  *take  away  the  power  of  sale 
-"  from  one,  and  give  it  to  the  other.  So  also,  in  the  same 
case,  it  is  decided  that  a  power  of  sale  not  expressly  given  to  any 
one,  is  not  implied  to  the  executor,  because  the  devisees  of  the  estate 
are  minors.  The  opinion  of  the  court  not  only  deprives  the  chil- 
dren of  the  first  choice,  but  of  any  choice  or  election  whatever ;  a 
construction  which  necessarily  defeats  the  testator's  general  inten- 
tion, which  was  to  retain,  if  practicable,  the  estate  in  the  family. 
If  they  have  any  right  of  choice,  no  reason  can  be  given  why  that 
right  should  be  postponed  in  favor  of  Barbara,  who  in  the  will 
had  the  second  choice.  No  such  intention  is  indicated  in  any  part 
of  the  will. 

We  are  also  of  the  opinion,  that  the  power  of  appointment,  and 
the  election,  were  not  duly  executed.  For  whenever  a  power  is 
given  in  relation  to  the  transfer  of  real  estate,  the  power  must 
be  executed  in  writing.  The  guardianship  accounts  were  material, 
and  in  that  aspect  only,  as  indicative  of  fraud  and  imposition  upon 
the  children. 

But  it  is  said,  the  only  interest  of  the  devisees  is  money,  not 
land,  and  that  ejectment  is  not  the  proper  remedy  :  that  where 
land  is  directed  to  be  converted  into  money,  or  money  into  land,  it 
is  to  be  treated  as  that  species  of  property  into  which  the  one  or 
the  other  is  directed  to  be  converted.  But  the  direction  to  sell  is 
contingent,  and  not  absolute  ;  and  until  the  contingency  happens, 
the  executors  have  no  control  over  the  estate,  nor  any  interest 
whatever  in  it.  Until  the  appraisement  and  refusal  to  take  the 
premises  after  the  death  of  the  widow,  the  legal  estate  descends  to 
the  heirs-at-law,  of  whom  the  plaintiff  was  one,  or  to  them  as 
devisees  ;  and  in  either  case  he  can  sustain  an  ejectment,  if  other- 
wise entitled  to  the  possession.1 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

1 1  Whart.  265 ;  9  Watts  146  ;  10  Barr  132 ;  9  Harris  394  ;  9  Wright  87  ; 
8  P.  F.  Smith  437 ;  10  Id.  180. 

Cited  by  counsel,  10  Watts  279 ;  5  Barr  273  ;  8  Id.  345  ;  I  Jones  237  ;  2 
Harris  445  ;  4  Id.  262;  4  P.  F.  Smith  288  ;  ||  21  Id.  341. Q 

Cited  by  the  court,  1  Harris  264;  6  Wright  416:  11  P.  F.  Smith  175. 
U  Myers's  Appeal,  12  Smith  107  ;  Gray  v.  Henderson,  21  Id.  370  ;  the  object 
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of  the  act  of  1834,  was  "to  remove  all  doubts"  as  to  who  should  execute 
powers,  &c..  given  by  will,  as  to  realty,  where  such  person  was  not  desig- 
nated. That  act  vests  such  powers,  not  given  to  any  person  by  name  or 
description,  in  the  executor,  subject  to  the  control  of  the  Orphans' Court.  This 
control  is  a  wholesome  one,  and  while  at  common  law  the  court  would  vest, 
by  implication  from  the  will,  a  power  to  sell  in  the  executor,  where  the  dis- 
tribution or  management  of  the  fund  produced  by  a  sale  was  expressly  con- 
fided to  him,  or  where  the  produce  of  the  sale  of  realty  is  confounded  by  the 
testator  in  one  fund  with  the  personalty,  even  though  there  be  no  express 
direction  to  the  executor  to  distribute,  yet  no  implication  of  a  power  to  sell, 
&c.,  will  take  a  case  out  of  the  jurisdiction  of  the  Orphans'  Court  under  said 
act.  Myers's  Appeal,  supra.  But  if  in  any  part  of  the  will  the  testator 
expresses  his  intention,  as  to  who  should  sell,  either  by  name  or  description, 
the  act  does  not  apply  :  Gray  v.  Henderson,  supra. 

Unless  there  be  an  imperative  direction  to  sell,  irrespective  of  contingencies 
and  independent  of  discretion,  conversion  will  not  take  place  until  the  sale 
is  actually  made  :  Peterson's  Appeal,  7  Norris  403  :  s.  c.  7  W.  N.  C.  320.  If 
there  is  an  absolute  direction  to  appraise  and  sell,  a  conversion  is  thereby 
worked,  though  by  the  will  one  son  may  become  a  purchaser  at  the  appraised 
value:  Laird's  Appeal,  4  Norris  339. || 
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Biery  against  Haines  and  Others 

IN    ERROR. 

Where  an  instrument  in  the  form  of  a  promissory  note  for  the  payment 
of  a  certain  sum  of  money  to  A.  or  bearer,  is  signed  by  three  persons,  and  a 
seal  affixed  at  the  signature  of  one  of  them,  a  joint  action  cannot  be  main- 
tained against  the  three ;  and  if  the  seal  be  affixed  afterwards,  and  in  the 
absence  of  the  other  two,  the  instrument  is  rendered  void  as  to  the  latter. 

ERROR  to  the  Common  Pleas  of  Lehigh  County. 

Peter  Biery  brought  an  action  of  debt  in  the  court  below  against 
Lucas  Haines,  John  Schaffer  and  Adam  Haines.  The  sheriff 
returned  nihilhabet  as  to  Lucas  Haines. 

The  plaintiff  filed  the  following  statement : 

The  paintiff's  claim  upon  which  the  above  suit  is  brought,  is  on 
a  promissory  note  executed  by  the  above  named  defendants  to  the 
plaintiff  in  the  following  words,  to  wit: 

North  Whitehall,  December  7th,  1835. 

On  the  first  day  of  April,  in  the  year  one  thousand  eight  hundred 
and  thirty-seven,  we,  or  either  of  us,  promise  to  pay  to  Peter 
Biery  or  bearer,  the  sum  of  seven  hundred  dollars,  with  lawful 
interest,  without  defalcation,  for  value  received. 

$700.00.  LUCAS  HAINES,  [L.  s.] 

JOHN  SHIFFERSTINB.  JOHN  SHAFFER, 

ADAM  HAINES. 
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Which  said  sum  of  seven  hundred  dollars  with  interest  from 
the  seventh  day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-five,  the  said  plaintiff  believes  is 
justly  due  to  him. 

The  defendants  pleaded  non-assumpsit  and  payment  with  leave. 

The  cause  came  on  for  trial  before  Banks,  President,  at  May 
Term  1839 ;  when  evidence  having  been  given  respecting  the 
*^fi41  *executi°n  °f  tne  instrument,  the  learned  judge  charged 
'  the  jury  as  follows. 

"The  action  is  a  joint  one.  The  writ  was  not  served  on  Lucas 
Haines.  John  Shaffer  and  Adam  Haines  pleaded  non-assumpsit. 
The  words  of  the  writing  on  which  suit  is  brought,  are  joint  and 
several.  The  difficulty  arises  from  the  fact,  that  it  is  sealed  by  one, 
and  not  by  the  other  two.  Can  this  joint  action  be  sustained? 
In  actions  upon  contracts  against  several,  the  pleadings  must  show 
a  juint  obligation,  and  that  fact  must  be  proved  on  the  trial,  or  the 
action  must  fail.  Unless  this  writing  be  a  joint  obligation  against 
the  three  persons  named  as  defendants  in  the  writ,  the  defence  must 
prevail.  The  law  has  assigned  many  important  distinctions  between 
a  sealed  instrument  and  a  written  promise  without  seal.  It  has 
attached  a  degree  of  virtue  to  the  solemnity  of  the  sealing  and 
delivery  of  a  specialty  which  does  not  belong  to  a  simple  contract. 
Formerly,  specialty  debts  enjoyed  a  preference  in  this  state,  in  the 
payment  of  a  testator's  or  intestate's  debts.  They  are  not  compre- 
hended by  the  statute  of  limitations.  Being  a  security  of  a  higher 
nature,  simple  contracts  are  merged  in  them.  In  defence,  the  pleas 
are  different.  The  denial  in  the  one  case  of  the  execution,  is  by 
the  plea  of  non  est  factum,  in  the  other  by  that  of  non-assumpsit. 
The  one  is  assignable  by  writing  under  seal,  in  the  presence  of 
two  witnesses.  The  other,  when  worded  as  this  is,  partakes  of  the 
quality  of  negotiability,  and  passes  by  mere  delivery.  In  pleading, 
it  is  generally  necessary  to  make  profert  of  a  specialty,  and  the 
defendant  is  entitled  to  oyer.  This  is  altogether  inapplicable  to  the 
proceedings  on  simple  contract.  These  different  rights  and  variant 
remedies  could  not  well  be  tried  in  the  same  action,  without  a  total 
prostration  of  all  rule  in  civil  trials.  The  distinctions  which  I 
have  stated  as  existing  between  specialties  and  simple  contracts, 
show  that  in  law  the  parties  to  this  paper  are  bound  by  different 
obligations.  Their  rights  are  different ;  their  liabilities  different ; 
and  their  means  of  defence  are  different.  The  duration  of  liability 
is  also  different.  If  this  all  be  correct,  it  cannot  be  said  with  any 
propriety,  that  the  obligation  is  joint.  To  be  joint,  it  must  be 
the  same  in  degree.  If  the  obligation  is  not  the  same  it  cannot 
be  joint. 

It  has  been  contended  that  the  act  of  assembly  which  has  been 
read,  will  legalize  this  action.  There  is  no  doubt  but  that  debt  on 
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bond  or  single  bill,  may  be  joined  in  the  same  action  with  debt 
on  simple  contract  or  book  account.  But  where  more  than  one  are 
defendants,  the  different  debts  must  all  be  due  jointly  by  all  the 
defendants.  It  will  not  do  to  bring  debt  against  two,  and  declare 
on  and  give  in  evidence  the  separate  bond  of  one,  and  the  individ- 
ual book  debt  of  the  other.  The  act  of  assembly  makes  no  such 
confusion  as  this  would  be.  It  makes  some  innovation  to  be  sure; 
but  it  does  not  entirely  depart  from  all  reason  and  certainty  in 
pleading.  *I  cannot  perceive  any  aid  which  the  plaintiff  r*cfir 
can  draw  from  this  act.  This  action  being  joint,  and  the  *• 
obligation  declared  on  and  given  in  evidence  not  being  joint,  the 
plaintiffs  cannot  recover." 

To  this  charge  the  plaintiff's  counsel  excepted;  and  a  writ  of 
error  was  afterwards  taken,  and  the  following  error  assigned. 

"  In  charging  the  jury  that  the  plaintiff  was  not  entitled  to 
recover  in  consequence  of  the  instrument  being  sealed  by  Lucas 
Haines,  who  was  not  summoned,  and  not  being  sealed  by  the  two 
defendants  who  were  in  court." 

Mr.  Mattery,  for  the  plaintiff  in  error,  referred  to  the  act  of 
21st  of  March  1806,  §  5 ;  and  cited  Dillman  v.  Schultz,  5  S.  &  R. 
35 ;  Dixon  v.  Sturgeon,  6  Id.  26 ;  Boyd  v.  Gordon,  6  Id.  54. 

Mr.  Davis,  for  the  defendants  in  error,  cited  Taylor  v.  Glaser, 
2  S.  &  R.  502;  Riddle  v.  King,  2  Id.  537;  1  Bac.  Abr.  51; 
2  Salk.  117 ;  1  Chitty's  PI.  74 ;  Boas  t>.  Nagle,  3  S.  &  R. 
250 ;  Underwood  v.  Lilly,  10  Id.  97 ;  Latshaw  v.  Steinman,  11 
Id.  357. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  in  error  was  the  plaintiff  below, 
and  commenced  this  action  in  debt  by  a  writ  of  summons  ad  respon- 
dendum  against  Lucas  Haines,  John  Shaffer  and  Adam  Haines, 
which  was  returned  "  served"  by  the  sheriff,  to  whom  it  was  directed 
and  delivered,  upon  John  Shaffer  and  Adam  Haines,  and  "nihil 
habet "  as  to  Lucas  Haines.  Shaffer  and  Adam  Haines  appeared 
by  their  attorney  and  pleaded  non  assumpserunt.  The  plaintiff's 
claim  was  founded  upon  what  he,  in  his  statement,  alleged  was  a 
promissory  note ;  and  that  it  was  executed  by  the  three  defendants 
named  in  the  writ.  He  also  set  out  a  copy  of  the  note  in  his 
statement,  in  the  following  words  and  figures: 

"  North  Whitehall,  December  7th  1835. 

On  the  first  day  of  April  in  the  year  one  thousand  eight  hun- 
dred and  thirty-seven,  we,  or  either  of  us,  promise  to  pay  to  Peter 
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Biery,  or  bearer,  the  sum  of  seven   hundred   dollars   with  lawful 
interest,  without  defalcation,  for  value  received. 
$700  LUCAS  HAINES,  [L.  s.] 

JOHN  SHIFFERSTINE.  JOHN  SHAFFER, 

ADAM  HAINES." 

The  note  on  its  face  appeared  to  have  been  sealed  as  well  as 
signed  by  Lucas  Haines,  but  signed  merely  by  John  Shaffer  and 
Adam  Haines,  without  having  been  sealed  by  them ;  and  on  the 
trial,  such  appeared  from  the  evidence  to  have  been  the  fact.  Where- 
upon the  counsel  for  Shaffer  and  Adam  Haines  objected  that  they 
*^Pfi1  *COUM  not  be  sued  jointly  with  Lucas  Haines  upon  such  an 
J  instrument.  That  if  it  were  binding  at  all  upon  three,  it 
must  be  considered  as  the  single  and  several  bill  or  specialty  of 
Lucas  Haines  alone.  That  his  seal  only  being  affixed  thereto  made 
it  such  ;  and  consequently  that  it  could  not  be  considered  as  either 
his  joint  or  several  promissory  note,  or  note  of  hand  simply,  which 
in  contemplation  of  law  and  in  fact,  is  executed  without  a  seal,  and 
regarded  as  a  parol  contract.  2  Black.  Com.  467,  8 ;  Chitty  on 
Bills  548,  (8th  Lond.  ed.).  That  the  only  cause  of  action,  there- 
fore, shown  against  Lucas  Haines,  being  a  several  one  against  him 
alone,  the  plaintiff  had  failed  to  prove  a  joint  cause  of  action  against 
Lucas  Haines,  John  Shaffer  and  Adam  Haines,  which  he  was  bound 
to  do,  in  order  to  maintain  his  action.  The  court  below  also  being 
of  this  opinion,  and  conceiving  the  objection  to  be  insurmountable, 
instructed  the  jury  that  the  plaintiff  could  not  recover  in  this 
action.  To  this  instruction  the  plaintiff's  counsel  excepted,  and 
assigns  it  for  error  here. 

The  counsel  for  the  plaintiff  here  seemed  on  the  argument  to  con- 
cede that,  according  to  the  rules  of  the  common  law,  this  action  could 
not  be  maintained  upon  the  instrument  in  writing,  given  in  evi- 
dence on  the  trial,  against  the  three  defendants  named  in  the 
original  writ.  In  making  the  concession,  it  would  not  be  difficult 
to  show  that  he  gave  up  nothing  which  he  could  have  claimed,  with 
even  the  least  hope  of  success,  for  his  client.  But  it  was  contended 
by  him,  and  indeed  pressed  with  some  degree  of  earnestness,  that 
the  act  of  assembly  of  1806,  passed  among  other  things,  for  the 
purpose  of  regulating  proceedings  in  courts  of  justice,  authorized 
the  bringing  of  the  action  jointly  against  the  three  defendants  for  the 
cause  given  in  evidence  on  the  trial.  That  act  no  doubt  authorizes 
the  joining  of  several  claims  in  the  same  action,  when  founded 
upon  contracts,  either  express  or  implied,  for  the  payment  of  money 
where  they  exist  against  the  same  defendant  in  favor  of  the  same 
plaintiff;  but  certainly  there  is  nothing  in  the  act,  which  would 
seem  to  warrant  the  conclusion,  that  the  legislature  intended  to 
change  the  rules  of  the  common  law  in  the  slighest  degree  as  to 
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the  joinder  of  different  persons  in  the  same  action.  And  if  it  be 
so,  that  Lucas  Haines  originally  executed  the  instrument  upon 
which  the  plaintiff  founds  his  claim  by  setting  his  name  and  affix- 
ing his  seal  to  it ;  and  that  John  Shaffer  and  Adam  Haines,  at  the 
same  time,  set  their  names  merely  thereto,  declining  to  affix  their 
seals ;  then  it  may  be  that  Lucas  Haines  would  be  liable  upon  it, 
as  his  specialty,  to  the  plaintiff  in  a  separate  action  brought  against 
him  ;  and  that  John  Shaffer  and  Adam  Hahies  would  be  liable 
upon  it  as  their  notes  of  hand  to  the  plaintiff,  either  jointly  or 
severally  in  actions  brought  against  them.  In  the  body  of  the 
instrument  it  is  true  that  the  three  promise  jointly  as  well  as  sever- 
ally, to  pay,  yet  I  apprehend  that  although  according  to  the  rules 
of  law  it  cannot  take  effect  as  *a  joint  obligation  upon  the  r*c^y 
three,  still  in  order  that  it  may  avail,  and  be  a  security  to  *• 
the  plaintiff,  according  to  the  main  design  of  the  parties  for  the 
payment  of  the  money  therein  mentioned,  rather  than  be  considered 
altogether  inoperative  it  ought  to  be  regarded  as  the  separate  obli- 
gation of  Lucas  Haines,  and  as  the  joint  and  several  promissory 
note  of  John  Shaffer  and  Adam  Haines  to  pay  the  money.  2  Bl. 
Com.  379.  Co.  Litt.  42  a,  b.  But  if  the  fact  be,  as  the  counsel 
for  the  defendants  allege,  and  as  the  evidence  would  seem  to  show, 
that  it  was  first  executed  by  the  three  as  their  note  of  hand  merely, 
by  signing  their  names  thereto,  without  affixing  the  seal  of  any  one 
of  them,  and  that  some  time  afterwards,  at  a  subsequent  meeting 
between  Peter  Biery,  the  payee  in  the  note  and  Lucas  Haines, 
when  John  Shaffer  and  Adam  Haines  were  not  present,  Lucas 
Haines  with  the  assent  and  at  the  instance  of  the  payee,  without 
the  knowledge  and  assent  of  Shaffer  and  Adam  Haines,  affixed  his 
seal  to  his  signature,  it  was  such  a  material  alteration  of  the  instru- 
ment as  to  annul  and  avoid  it  altogether  as  against  the  two  latter. 
It  changes  the  character  of  the  instrument  from  a  simple  note  of 
handT  as  to  Lucas  Haines,  to  that  of  a  specialty,  which  in  contem- 
plation of  law,  is  held  to  be  of  a  much  higher  grade  than  a  promis- 
sory note;  it  ranks  next  in  point  of  estimation  to  a  judgment,  on 
account  of  the  deliberate  manner  in  which  it  is  supposed  to  be  exe- 
cuted ;  and  therefore  has  always  been  holden  to  be  binding  on  the 
party,  although  executed  without  an  adequate  consideration  ;  and 
consequently  renders  it  unnecessary  for  the  plaintiff  in  an  action 
upon  it  to  state  or  prove  the  cause  of  consideration  for  which  it  was 
given.  See  Sharrington  v.  Strotten,  Plowd.  308  ;  Gully  v.  Bishop 
of  Exeter,  10  B.  &  C.  584,  601 ;  Tall  v.  Partlett,  1  Moo.  &  Mai. 
472 ;  Fellowes  v.  Taylor,  7  Term  Rep.  472.  Aud  though  the 
defendant  may  avail  himself  of  the  illegality  of  the  consideration, 
yet  he  can  only  do  so  by  stating  it  in  his  pleading  and  establish- 
ing it  by  evidence.  See  Chitty  on  Bills  10  (9th  Amer.  ed.  from 
8th  Lond.  ed.) ;  Petree  v.  Hannay,  3  Term  Rep.  424.  The  plain- 
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tiff  then  and  Lucas  Haines  having,  without  the  consent  of  Shaffer 
and  Adam  Haines,  converted  the  note,  as  regarded  Lucas  Haines, 
into  a  single  bill  or  specialty,  thereby  extinguished  the  note  as  to 
Lucas  Haines,  who  after  that  could  not  be  considered  as  remaining 
jointly  liable  upon  it  to  the  plaintiff,  with  Shaffer  and  Adam 
Haines,  but  discharged  from  it.  This  being  a  material  alteration 
of  the  note  and  a  virtual  release  of  Lucas  Haines  from  it,  as  his 
note,  by  destroying  it  in  the  eye  of  the  law,  amounted  to  a  release 
of  Shaffer  and  Adam  Haines.  In  giving  the  note,  the  two  latter 
agreed  to  become  jointly  and  severally  liable  with  Lucas  Haines  for 
the  payment  of  the  seven  hundred  dollars  to  the  plaintiff,  but  in  no 
other  form  did  they  agree  to  be  liable;  consequently,  the  joint 
nature  of  this  liability  having  been  changed  by  the  plaintiff  and 
Lucas  Haines  without  their  consent,  they  must  be  considered  as 
*fifiH1  *discharged  from  all  liability  upon  the  note.  In  short  the  note 
J  by  the  assent  of  the  plaintiff  is  most  materially  different  from 
what  it  was  when  executed  by  Shaffer  and  Adam  Haines ;  it  is 
therefore  no  longer  their  note.  Upon  this  principle  it  has  been 
held,  that  if  the  seal  of  one  of  two  or  more  obligors,  bound  jointly 
and  severally,  be  torn  off,  it  avoids  the  obligation  as  to  all.  Seaton 
v.  Henson,  2  Show.  28.  See  also  Co.  Litt.  232,  a,  where  it  is  laid 
down  that  a  release  given  by  the  obligee  to  on-e  of  two  obligors, 
bound  jointly  and  severally,  discharges  both.  So  if  the  obligee 
make  one  of  several  obligors,  who  are  bound  jointly  and  severally, 
his  executor,  he  thereby  releases  the  others  from  the  obligation. 
Nedham's  Case,  8  Co.  270 ;  Wankford  v.  Wankford,  Salk.  300. 

The  judgment  is  therefore  affirmed. 

Cited  by  counsel,  9  Watts  434  ;  6  W.  &  S.  466  ;  3  Casey  416  ;  3  Grant  152  ; 
11  P.  F.  Smith  349. 

Cited  by  the  court,  3  Wright  268. 

||  Where  the  action  is  against  surviving  joint  obligors,  there  can  be  no 
recovery  without  showing  a  joint  liability  of  all,  though  one  was  not  served, 
and  semble,  it  is  error  to  allow  amendment,  after  trial  and  special  verdict 
found,  by  striking  from  the  record  the  name  of  one  against  whom  no  liability 
was  shown.  This  was  under  the  acts  4  May  1852,  P.  L.  574  ;  12  Apr.  1858, 
sect.  1,  P.  L.  243;  Loew  v.  Stocker,  11  Smith  347.  In  this  case,  subse- 
quently on  a  second  trial,  the  obligation  being  joint  and  several,  the  names  of 
all  the  parties  save  one  were  stricken  from  the  record,  and  a  recovery  against 
him  was  sustained,  though  when  he  signed  there  was  on  the  instrument  the 
name  of  a  person  placed  there  without  authority :  18  Id.  226. || 
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Strawbridge's  Appeal. 

A  mother,  who  was  administrator  of  her  deceased  eon,  allowed  in  the  set. 
tlement  of  the  estate,  for  the  support  and  maintenance  of  the  son,  for  a  period 
of  sixteen  years,  under  the  circumstances  of  the  case. 

THIS  was  an  appeal  by  Margaret  Strawbridge  from  a  decree  of 
the  Orphans'  Court  of  Chester  county,  in  the  matter  of  the  settle- 
ment of  the  accounts  of  the  said  Margaret,  as  administratrix  of  the 
goods  of  Alexander  J.  Strawbridge,  deceased. 

The  circumstances  of  the  case  were  as  follows : 

On  the  22d  day  of  September  A.  D.  1819,  Alexander  J.  Straw- 
bridge  assigned  and  transferred  all  his  estate,  real  and  personal,  to 
Dr.  Josiah  Ankrim,  James  Strawbridge  and  James  Alexander,  in 
trust  to  pay  his  debts  ;  and  if  any  surplus  should  be  found  after  the 
payment  of  those  debts,  and  the  reasonable  expenses  and  costs  of 
the  trustees,  then  upon  the  further  trust  that  the  said  trustees,  "  or 
the  survivors  or  survivor  of  them  shall  and  do  apply  the  rents, 


*interest  and  profits  of  such  surplus,  to  the  reasonable  sup- 
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port  and  maintenance  of  the  said  Alexander ;  and  in  the 
event  of  the  rents,  issues  and  profits  of  such  surplus  being  insuffi- 
cient for  his  reasonable  support,  then  that  they  shall  apply,  from 
to  time,  so  much  of  the  principal  of  such  surplus  towards  his  sup- 
port, as  they  in  their  discretion  shall  deem  right  and  necessary." 

The  trustees  accepted  the  trust,  sold  the  real  and  personal  estate, 
and  paid  the  debts.  A  balance  remained  of  five  hundred  and  four 
dollars  and  twenty-five  cents  immediately  available  ;  and  there  was 
a  further  sum  of  seven  hundred  and  sixty  dollars,  payable  to  the 
said  Alexander,  on  the  death  of  his  mother,  Margaret  Strawbridge, 
the  appellant.  Alexander  J.  Strawbridge  died  in  may  1838.  His 
mother,  the  appellant,  administered  to  his  effects,  and  soon  after  set- 
tled with  the  trustees.  In  that  settlement  a  charge  of  five  hundred 
and  forty  dollars  for  boarding  and  lodging  the  decedent  for  several 
months  in  each  year,  for  sixteen  years  was  made  and  allowed.  A 
charge  was  made  by  the  trustees  also  of  three  hundred  and  seventy- 
five  dollars,  as  a  compensation  for  their  services. 

These  two  items  formed  the  subject  of  controversy.  The  deposi- 
itions  of  several  witnesses  were  taken  and  set  forth  at  length  in  the 
paper  book,  but  it  is  not  thought  necessary  to  give  their  testimony 
here,  as  it  is  sufficiently  stated  in  the  opinion  of  the  court. 

After  argument  by  Mr.  Lewis  for  the  appellant,  and  by  Mr.  B. 
Tilghman  for  the  appellee,  the  opinion  of  the  court  was  delivered 
by 
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KENNEDY,  J. — It  appears  to  us  that  the  allowance  of  five  hun- 
dred and  forty  dollars,  made  by  the  auditors  in  their  report,  to  the 
accountant,  for  the  boarding,  lodging,  and  taking  care  of  the  testa- 
tor, her  son,  in  his  lifetime,  was  perfectly  just  and  reasonable,  and 
such  as  she  was  entitled  to  have  allowed  to  her,  both  in  law  and 
equity  ;  and  that  the  court  below,  therefore  erred  in  striking  it  out 
of  the  account.  Although  James  Strawbridge,  a  brother  of  the 
testator,  and  both  sons  of  the  accountant,  furnished  the  boarding 
and  lodging,  yet  it  appears  clearly  from  the  evidence  that  he  did 
it  at  the  instance  and  upon  the  credit  of  the  accountant;  and 
accordingly  charged  the  accountant  with  the  same.  Part  of  the 
time  he  kept  a  regular  book  account  of  it  against  her.  This  he  tes- 
tifies to  positively  ;  and  that  such  must  have  been  the  understanding 
of  Alexander  J.  Strawbridge  himself,  would  appear  to  be  fairly 
deducible  from  the  evidence  of  Dr.  Ankrim  who,  among  other 
things,  testifies  that  the  accountant  lived  in  the  same  house  with 
James,  her  son,  and  that  he  had  heard  Alexander,  the  testator, 
speak  frequently  during  the  time  that  the  accountant  lived  with 
James,  of  his,  the  testator's,  living  with  his  mother,  the  accountant. 
*r--TA-i  Alexander's  thus  *speaking  of  his  living  with  his  mother, 
-*  and  not  with  James,  his  brother,  accords  with  the  evidence 
of  James,  who  says  that  he  would  not  have  permitted  Alexander 
to  have  remained  about  his  house,  but  to  satisfy  and  oblige  his 
mother,  who  was  very  desirous  to  have  the  care  of  Alexander,  and 
to  minister  to  his  comfort  as  much  as  she  could.  It  seems  from  the 
evidence  that  Alexander  was  so  addicted  to  intemperate  drinking 
of  intoxicating  liquors,  that  he  was  rendered  incapable  of  taking 
care  of  himself  or  of  anything  belonging  to  him  ;  and  at  the  same 
time  was  ill-natured,  very  offensive  to  others,  and  at  times  actually 
bereft  of  his  right  mind.  Hence  doubtless  arose  the  great  concern 
of  his  mother  for  him.  But  surely  all  this  furnished  no  reason 
why  she  should  support  and  maintain  him  at  her  own  expense,  when 
he  had  the  means  of  paying  for  it.  On  the  contrary  the  urgent 
necessity  which  seems  to  have  existed  for  her  interference  on  his 
behalf,  that  he  might  not  suffer  and  abuse  himself  beyond  what  she, 
by  her  influence  could  prevent,  furnishes  a  most  powerful  reason 
why  she  should  be  fully  remunerated  for  all  that  she  did  for  him  in 
this  way,  out  of  his  estate.  The  father,  who  has  the  control  and 
direction  of  the  services  of  a  child  during  its  minority,  may  there- 
fore, well  be  considered  as  bound  to  support  and  maintain  it  during 
that  period,  if  of  sufficient  ability  to  do  so,  out  of  his  own  estate, 
though  the  child  may  have  an  estate  of  its  own,  also  amply  suffi- 
cient for  that  purpose.  But  in  such  case  this  obligation  on  the  part 
of  the  father,  would  cease  upon  the  child  attaining  its  majority. 
In  the  case  of  a  mother,  however,  she  having  no  such  right  to,  or 
control  over  the  services  of  her  minor  child,  there  does  not  appear 
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to  be  any  good  reason  why  she  should  be  under  an  obligation  to 
support  and  provide  for  it  at  any  time,  as  long  as  the  child  has  an 
estate  sufficient  for  that  end  of  its  own.  And  the  Supreme  Court 
of  Massachusetts,  in  Davies  v.  Howard,  4  Mass.  97,  in  an  action 
against  the  sureties  of  the  father,  on  a  bond  given  by  him  upon  his 
being  appointed  guardian  of  the  estates  of  his  minor  children,  con- 
ditioned for  his  faithful  performance  of  the  trust,  where  it  appeared 
that  the  father  was  a  man  of  but  little  property,  and  had  supported 
his  children  during  his  guardianship,  though  without  making  any 
charge  against  them,  or  even  manifesting  any  intention  of  the  kind, 
the  father  being  dead,  permitted  the  sureties  to  raise  an  account, 
and  to  charge  on  behalf  of  the  father,  a  reasonable  allowance  for 
the  support  and  maintenance  of  the  children.  And  although  it  is 
alleged  against  the  claim  here,  that  the  accountant,  during  the  life- 
time of  Alexander,  never  thought  of,  or  intended  making  each 
charge  ;  and  that  there  could  have  been  no  understanding  between 
him  and  her  that  any  such  was  to  be  made ;  yet  from  the  circum- 
stances, the  contrary  may  very  fairly  be  inferred,  because  they  do 
not  necessarily  tend  to  sustain  such  allegation ;  but  go  rather 
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would  imply  an  undertaking  upon  the  part  of  Alexander  to 
make  to  his  mother,  a  reasonable  compensation  at  least,  for  the  sup- 
port and  maintenance  which  she  procured  for  him.  The  circum- 
stances of  such  a  charge  never  having  been  brought  into  view,  in 
any  of  the  settlements, .  which  Alexander  in  person,  during  his 
lifetime,  made  with  his  trustees,  is  no  weight  against  it;  nor  does 
it  show  that  the  accountant  at  that  time  did  not  intend  to  make  it, 
as  has  been  alleged ;  because  she  was  no  party  to  any  of  these 
settlements:  nor  does  it  appear  that  she  had  any  knowledge  of 
them  whatever,  and  therefore  had  no  opportunity  afforded  her  of 
making  her  claim  known.  But  suppose,  that  she,  during  the  life 
of  Alexander,  not  knowing  how  his  estate  might  hold  out  or  meet 
his  support,  had  intended  to  make  no  charge,  I  am  far  from  think- 
ing that,  as  it  has  turned  out,  she  would  or  ought  therefore  to  be 
precluded  from  making  it  now;  and  the  case  of  Davies  v.  Howard 
goes  to  show  that  she  ought  not ;  which  was  the  case  of  a  father 
and  his  minor  children,  and  much  stronger  on  that  account  than 
that  of  a  mother  and  her  son  of  full  age.  The  rejection  of  this 
claim  by  the  Orphans'  Court  is  the  only  error  that  we  perceive  to 
have  been  committed;  and  therefore  reverse  their  decree  in  this 
particular,  and  direct  the  five  hundred  and  forty  dollars  to  be 
allowed  and  credited  to  the  appellant  in  her  account,  and  that  the 
decree  of  the  Orphans'  Court  be  affirmed  as  to  all  other  matters 
embraced  within  it.  Decree  accordingly. 

Cited  by  counsel.  4  W.  &  S.  233  ;  12  Harris  177. 

,1  Between  parent  and  child  the  rule  is  that  there  can  be  no  recovery  for 
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service,  boarding  or  the  like,  in  the  absence  of  an  express  contract  to  pay 
therefor ;  but  all  the  terms  need  not  be  defined  ;  and  declarations  of  the  reci- 
pient of  the  benefit,  that  he  is  to  pay  for  it,  with  attendant  circumstances, 
may  be  sufficient  to  establish  such  contract :  Miller's  Appeal,  4  Out.  568 ; 
s.  c.  13  W.  N.  C.  233.  If  the  contract  is  entire  the  Statute  of  Limitations 
would  not  bar  recovery  till  six  years  after  completion :  Schoch  v,  Garrett,  19 
Smith  144.  || 
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Mitchell  against  Conrow. 


IN   ERROR. 


In  an  action  by  the  endorsee  of  a  note  against  the  maker,  the  endorser  is 
a  competent  witness,  on  being  released  by  the  defendant,  to  prove  an  agree- 
ment between  the  plaintiff  and  himself,  after  the  note  had  come  into  the 
plaintiff's  hands,  whereby  the  plaintiff  agreed  that  he  would  not  sue  or 
trouble  the  defendant,  whom  he  knew  to  be  merely  an  accommodation  party, 
if  the  endorser  would  give  him  (the  plaintiff)  a  judgment  bond  for  the 
amount  of  the  note  and  other  money,  due  by  the  endorser  to  him,  and  to 
prove  that  the  bond  was  accordingly  given  by  him  (the  witness)  and  accepted 
by  the  plaintiff. 

ERROR  to  the  Di8trict  Court  for  the  City  and  County  of  Phila- 
delphia. 

William  G.  Conrow  brought  an  action-  of  assunipsit  against 
George  H.  Mitchell,  on  a  promissory  note  made  by  the  defendant, 
dated  Philadelphia,  May  14th  1838,  at  four  months,  in  favor  of 
G.  W.  Gest,  for  four  hundred  and  twenty-five  dollars  and  fifteen 
cents,  endorsed  by  G.  W.  Gest. 

The  declaration  contained  but  one  count,  viz.,  upon  the  note. 
The  pleas  were  non-assumpsit  and  payment  with  leave,  &c. 

On  the  trial  before  Stroud,  J.,  on  the  29th  day  of  October  1839, 
the  plaintiff's  counsel  read  the  note  in  evidence,  the  handwriting 
being  admitted. 

The  defendant's  counsel  produced  one  William  Hinkle,  as  a  wit- 
ness, who  testified  as  follows : 

"  The  warrant  of  attorney  now  shown  to  me,  was  executed  by 
George  W.  Gest,  and  witnessed  by  myself.  The  check  for  seven- 
teen dollars  and  forty-two  cents  now  shown  to  me,  dated  May  16, 
1838,  was  drawn  by  me  on  G.  W.  Gest's  account,  on  the  Penn 
Township  Savings  Institution,  of  which  I  was  at  that  time,  and 
am  still  the  cashier.  The  words  "Interest  on  G.  H.  Mitchell," 
on  the  check,  mean,  I  presume,  interest  on  G.  H.  Mitchell's 
note.  We  *have  been  frequently  authorized  to  draw  a 
check  on  the  account  of  a  customer.  G.  H.  Mitchell's  note 
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was  done  at  legal  interest,  and  entered  regularly  in  the  discount 
book." 

The  counsel  for  the  defendant  then  offered  as  a  witness,  George 
W.  Gest,  who  testified  as  follows : 

"  The  warrant  of  attorney  now  shown  to  me  was  executed  by  me ; 
there  was  a  bond  connected  with  it,  dated  on  the  same  day,  June  2, 
1838.  I  confessed  that  bond  and  warrant  to  Conrow,  the  plaintiff, 
on  the  2d  of  June  1838." 

The  counsel  for  the  plaintiff  here  objected  to  the  further  exami- 
nation of  the  witness,  and  called  upon  the  counsel  for  the  defendant 
to  state  what  they  offered  to  prove  by  him. 

The  counsel  for  the  defendant  then  offered  to  prove  by  the  wit- 
ness, that  the  plaintiff,  after  he  had  become  the  holder  of  the  note 
in  suit,  entered  into  an  agreement  with  Gest,  by  which  he  engaged, 
on  receiving  the  bond  and  warrant  from  Gest,  as  an  additional 
security  for  the  payment  of  this  and  other  notes  by  Gest,  for  whom 
the  plaintiff  (in  behalf  of  the  Penn  Township  Savings  Institution) 
had  discounted  the  note ;  that  he,  the  plaintiff,  would  not  sue  or 
trouble  the  defendant  on  the  note  now  in  suit,  whom  he,  the  plain- 
tiff, knew  to  be  an  accommodation  party  to  the  note ;  and  that  he, 
the  plaintiff,  had  received  from  Gest  the  bond  and  warrant. 

The  counsel  for  the  defendant  accompanied  their  offer  with  the 
tender  of  a  release  under  seal,  from  the  defendant  to  the  witness, 
releasing  him  from  all  claims,  growing  out  of  the  note  in  suit. 

The  counsel  for  the  plaintiff  objected  to  the  witness  testifying  fur- 
ther; and  the  court  sustained  the  objection.  The  counsel  for  the 
defendant  then  excepted  to  the  opinion  of  the  court,  and  to  their 
decision  in  rejecting  the  evidence. 

The  warrant  of  attorney  proved  by  the  witnesses  was  dated  the 
2d  of  June  1838.  It  recited  a  bond  from  Gest  to  Conrow,  bear- 
ing even  date  therewith,  in  the  sum  of  twelve  thousand  dollars, 
conditioned  for  the  payment  of  six  thousand  dollars  in  one  year, 
with  interest;  and  authorized  the  entry  of  judgment  in  the  usual 
way. 

The  check  referred  to  was  on  the  Penn  Township  Savings  Insti- 
tution, dated  May  16,  1838,  as  follows:  "Pay  to  interest  on  G.  H. 
Mitchell  or  bearer,  seventeen  dollars  42  cents. 

Per  G.  W.  Gest, 

WILLIAM  HINKLE." 

A  verdict  was  rendered  for  the  plaintiff,  for  the  full  amount  of 
the  note,  with  interest.  The  defendant  then  took  a  writ  of  error, 
and  filed  the  following  exceptions. 

*"  1.  The  learned  judge  who  tried  the  case  below,  erred,   r*c ^ . 
in  refusing  to  admit  as  witness,  G.  W.  Gest,  who  was  offered   * 
to  prove  an  agreement  made  with  the  plaintiff  below,  upon  a  suffi- 
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cient  consideration,  by  which  the  said  plaintiff  below  agreed  not  to 
sue  or  trouble  the  defendant  below,  whom  he  knew  to  be  an  accom- 
modation party  in  the  note  sued  upon. 

2.  The  verdict  of  the  jury  and  the  judgment  of  the  court  were 
against  law  and  evidence." 

Mr.  H.  Binney,  Jr..  for  the  plaintiff  in  error,  cited  Walton  v. 
Shelly,  1  Term  Rep.  296;  Bent  v.  Baker,  3  Id.  36;  Goodwin  v. 
Laskbrook,  7  Id.  601;  Pleasants  v.  Pemberton,  2  Dall.  196  ;  s.  c.  1 
Yeates  202 ;  Stille  v.  Lynch,  2  Dall.  194  ;  Baring  v.  Shippen,  2 
Binn.  1668;  McFerran  v.  Powers,  1  S.  &  R.  102  ;  Baird  v.  Coch- 
ran.  4  Id.  397  ;  Hepburn  v.  Cassel,  6  Id.  113;  Montgomery  Bank 
v.  Walker,  9  Id.  236;  Walker  v.  Montgomery  Bank,  12  Id.  382; 
Griffith  v.  Reford,  1  Rawle  196;  Gest  v.  Espy,  2  Watts  265; 
O'Brien  v.  Davis,  6  Watts  498 ;  Harley  v.  Emrick,  2  Whart. 
52;  Elias  v.  Teill,  1  Miles  274 ;  Bank  U.  States  t;.  Dunn,  6  Peters 
51;  Bank  of  Metropolis  v.  Jones,  8  Id.  16. 

Mr.  J.  H.  Campbell,  contra,  cited  Sterling  v.  The  Marietta,  &c., 
Trading  Co.,  11  S.  &  R.  179;  Rhodes  v.  Lent,  3  Watts  365. 

Mr.  Gerhard  replied. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  only  error  assigned  here,  is  founded  upon 
a  bill  of  exceptions  to  the  opinion  of  the  court  below,  which  pre- 
sents this  question :  Is  the  endorser  of  a  negotiable  note  in  an 
action  by  the  endorsee  against  the  drawer  thereof,  a  competent  wit- 
ness, upon  being  released  by  the  defendant,  to  prove  an  agreement 
made  between  the  plaintiff  and  the  endorser,  subsequently  to  the 
giving  of  the  note,  and  to  its  coming  into  the  hands  of  the  plaintiff, 
whereby  the  latter  agreed  that  he  would  not  sue  or  trouble  the 
defendant,  whom  he  knew  to  be  merely  an  accommodation  drawer, 
if  the  endorser  would  give  him  (the  plaintiff)  a  judgment  bond, 
including  the  money  mentioned  in  the  note,  and  other  moneys 
owing  by  the  endorser  at  the  time,  to  the  plaintiff,  and  that  the 
judgment  bond  was  accordingly  given  by  the  endorser,  and  accepted 
by  the  plaintiff?  The  court  below  decided  against  the  competency 
of  the  witness.  I  do  not  know  that  this  decision  could  be  sustained, 
even  if  the  rule,  as  laid  down  in  Walton  v.  Shelly,  1  Term  Rep. 
296,  were  to  be  regarded  here  as  the  test.  That  rule,  however, 
*57fn  8eem8  to  *^e  neal>lj>  if  not  wholly,  abrogated  in  England. 
J  Here  it  never  was  admitted  to  the  full  extent  laid  down  in 
that  case.  With  us  it  has  been  confined  to  the  case  of  negotiable 
instruments,  actually  negotiated,  in  the  usual  course  of  business. 
Pleasants  v.  Pemberton,  2  Dall.  196;  1  Yeates  202;  Baring  v. 
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Shippen,  2  Binn.  165,  168;  McFerran  v.  Powers,  1  S.  &  R.  102; 
Blagg  v.  Phoenix  Ins.  Co.,  3  Wash.  C.  C.  Rep.  5 ;  Baird  v.  Coch- 
ran,  4  S.  &  R.  399 ;  Hepburn  v.  Cassel,  6  Id.  113;  Bank  of  Mont- 
gomery v.  Walker,  9  Id.  236 ;  Griffith  v.  Reford,  1  Rawle  196 ; 
Gest  v.  Espy,  2  Watts  265,  268 ;  Bank  of  Pennsylvania  v.  McCal- 
mont,  4  Rawle  311.  The  rule  laid  down  in  Walton  and  Shelly 
was  that  a  party,  after  having  given  credit  to  a  deed  or  instrument 
of  writing,  should  not  be  permitted  to  invalidate  it  by  his  testimony. 
But  the  indorser  of  the  note,  in  the  case  before  us,  was  not  offered 
as  a  witness  to  impeach  the  validity  of  the  note ;  but  to  show  merely 
that  after  it  had  been  given  and  endorsed  by  him,  and  as  such,  being 
of  full  force  and  virtue,  the  plaintiff,  then  the  holder  of  it,  in  con- 
sideration of  receiving  a  judgment  bond  from  the  indorser,  securing 
the  payment  of  the  money  therein,  including  that  of  the  note, 
agreed  in  effect,  to  release  the  defendant  from  the  payment  of  the 
note.  It  is  perfectly  clear,  that  in  being  called  to  prove  this,  the 
endorser  of  the  note  was  not  offered  for  the  purpose  of  proving  any 
thing  inconsistent  with  good  faith  on  his  part ;  or  that  the  note  was 
not  valid  when  he  passed  and  gave  currency  to  it  by  his  endorsement 
of  it  as  good.  The  rule  applicable  to  this  aspect  of  the  case  is  laid 
down  in  Montgomery  Bank  v.  Walker,  9  S.  &  R.  236  ;  and  shows 
that  he  was  competent  to  prove  any  facts  which  took  place  subse- 
quently to  his  endorsing  the  note,  which  tended  to  show  that  the 
defendant  was  thereby  released  or  discharged  from  the  payment  of 
it.  And  this  rule,  that  a  party  to  a  negotiable  instrument  is  a  good 
witness  to  prove  any  facts  subsequent  to  the  due  execution  of  the 
note,  which  go  to  destroy  the  title  of  the  holder,  has  been  recog- 
nised and  adopted  in  several  of  the  sister  states.  See  Baker  v, 
Arnold,  1  Caines's  Rep.  258  ;  Woodfall  t>.  Holmes,  10  Johns.  231 : 
Warren  v.  Merry,  3  Mass.  37 ;  Barker  v.  Prentiss,  6  Id.  430 ; 
Parker  v.  Hanson,  7  Id.  470  ;  Webb  v.  Danforth,  1  Day  301 ;  Man 
v.  Swann,  14  Johns.  270;  Hulby  v.  Brown,  16  Id.  70;  Meyers  v. 
Palmer,  18  Id.  167.  So  in  conformity  to  the  same  principle,  a 
prior  endorser  of  a  note  was  held  to  be  a  competent  witness  for  the 
maker  to  prove  that  it  was  paid.  Charnington  v.  Miller,  Peake's 
New  Rep.  6  ;  Humphreys  v.  Moxan,  Id.  52;  Bayl.  on  Bills  242; 
Stark.  Evid.  180.  But  it  has  been  objected  here  that  the  endorser 
was  offered  as  a  witness  to  prove  also  that  the  defendant  became 
drawer  of  the  note  for  his,  the  endorser's  accommodation  ;  which 
was  held  in  the  case  of  Montgomery  Bank  v.  Walker,  could  not  be. 
In  that  case,  however,  *one  of  the  two  principal  grounds  of  r*cyg 
the  defence,  was  the  fact  that  the  defendant  or  drawer  of 
the  note  was  an  accommodation  drawer ;  but  in  this  case,  the  cir- 
cumstances of  the  defendant  having  drawn  the  note  for  the  accom- 
modation of  the  endorser,  was  not  at  all  material  to  the  defence  set 
up,  but  given  as  the  reason  or  inducement  which  the  endorser  had 
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for  making  the  arrangement  with  the  plaintiff,  which  was  offered  to 
be  proved,  in  order  to  procure  a  discharge  of  the  defendant  from 
the  payment  of  the  note. 

It  is  again  objected  that  the  endorser  was  interested  in  the  event 
of  the  suit;  because  the  defendant's  having  drawn  the  note  for 
his,  the  endorser's,  accommodation  would  have  entitled  the  defend- 
ant, in  case  of  a  recovery  had  against  him,  to  have  claimed  and 
recovered  from  the  endorser,  all  the  costs  paid  in  pursuance  of  such 
recovery ;  which  liability  the  endorser  would  avoid,  if  admitted  by 
his  evidence  to  establish  a  defence  for  the  defendant.  But  the 
release  tendered  removed  this  objection ;  and  as  to  the  amount  of 
the  note,  the  endorser  would  still  remain  liable  to  the  payment  of  it, 
let  the  result  in  this  action  be  what  it  may ;  so  that  in  regard  to 
this,  he  must  be  considered  indifferent. 

The  judgment  must  therefore  be  reversed,  and  a  venire  de  nova 
awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  counsel,  10  Watts  113  ;  3  Barr  299  ;  8  Harris  470 ;  3  Wright  281. 

Cited  by  the  court,  5  Barr  53. 

See  also,  ante,  338  ;  3  Barr  389  ;  5  Id.  52  ;  9  Id.  82. 
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Irwin' s  Appeal. 

Where  an  administration  account  had  been  referred  by  the  Orphans'  Court 
to  auditors,  whose  report  was  confirmed  by  the  court,  without  any  exception 
having  been  taken,  and  then  the  administrator  appealed  to  this  court  and 
filed  exceptions,  the  Supreme  Court  affirmed  the  decree,  on  the  ground  that 
exceptions  had  not  been  filed  in  the  court  below. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  of 
Chester  County,  in  the  matter  of  the  settlement  of  the  accounts 
of  Elizabeth  Irwin  and  Jonathan  Worrell,  administrators  of  the 
goods,  &c.,  of  Aaron  Irwin,  deceased,  who  was  administrator  of 
the  goods,  &c.,  of  John  Irwin,  deceased. 

The  accounts  of  the  administrators  were  settled  on  the  4th  of 
February  1839 ;  by  which  they  charged  themselves  with  the  sum 
of  seventy-three  dollars  and  twenty-five  cents,  being  money  with 
which  the  intestate  charged  himself  in  his  lifetime,  as  the  proceeds 
arising  from  the  sale  of  cattle,  which  were  of  the  estate  of  John 
Irwin,  deceased.  The  administrators  then  claimed  allowance  for 
sundry  small  items,  and  admitted  a  balance  in  their  hands  of  fifty- 
two  dollars  and  eighty-seven  cents. 
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The  following  exceptions  were  filed  to  this  account  by  William 
Irwin,  surviving  administrator  of  John  Irwin,  deceased,  viz. : 

1.  The  accountant  is  not  charged  with   the  sum  of  two  thou- 
sand two  hundred  dollars,  due  by  him  to  the   said  John  Irwin, 
deceased. 

2.  The  accountant  is  not  charged  with  the  sum  of  one  hundred 
dollars  received  by  him  as  administrator  of  the  said  John  Irwin, 
deceased. 

On  the  12th  of  March  1839,  the  Orphans'  Court  appointed 
auditors  of  these  accounts,  who  made  a  report,  in  which  they 
charged  the  accountants  with  the  two  sums  mentioned  in  the  excep- 
tions, and  giving  them  credit  for  certain  payments  and  commissions, 
stated  a  balance  to  be  due  the  estate  of  two  thousand  one  hundred 
and  eighty-two  dollars  and  eighty-seven  cents. 

*This  report  was  confirmed  nisi  on  the  10th  of  June  1839.   r*rno 
No  exceptions  were  filed  in  the  Orphans'  Court ;  but  on  the  *• 
24th  of  January  1840,  an  appeal  was  taken  by  the  administrators 
to  this  court,  and  exceptions  filed  here. 

A  motion  having  been  made  to  strike  off  the  exceptions — 

Mr.  P.  Frazer  Smith  and  Mr.  Dillingham,  in  support  of  the 
motion,  cited  Hise's  Estate,  5  Watts  157;  Mylin's  Estate,  7  Id.  64. 

Mr.  Meredith,  contra,  referred  to  the  act  of  the  14th  of  April 
1835. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — From  Hise's  Appeal,  5  Watts  157,  it  appears, 
that  in  construing  the  act  of  1832,  giving  the  right  of  appeal 
from  the  decrees  of  the  Orphans'  Court  to  the  Supreme  Court, 
it  had  been  frequently  ruled,  .that  a  decree  of  the  former  court 
would  only  be  reversed  for  an  exception  taken  in  that  court,  and 
not  for  one  taken  for  the  first  time  in  the  Supreme  Court,  pend- 
ing the  appeal.  And  in  that  case,  after  the  passage  of  the  act 
of  1835,  giving  power  to  the  Supreme  Court  in  all  cases  of 
appeal  from  the  definitive  sentence  or  decree  of  the  Orphans' 
Court,  to  hear  and  determine  the  same,  as  to  right  and  justice 
may  belong,  and  to  refer  the  same  to  auditors,  as  it  may  think 
proper,  it  was  still  held  to  be  good  as  a  general  rule,  and  that  the 
legislature  thereby  only  intended  to  vest  in  the  Supreme  Court  a 
discretionary  power  to  refer  the  accounts  to  auditors  for  further 
investigation,  when  it  is  apparent  injustice  has  been  done;  and 
not  to  annul  the  principle  laid  down  as  a  general  rule  previously 
to  Hise's  Case.  And  in  Mylin's  Appeal,  7  Watts  64,  the  same 
question  was  presented  that  arises  here.  Christian  Mylin,  one  of 
the  appellants  there,  filed  no  exceptions  to  the  report  of  the  audi- 
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tors  within  the  time  prescribed  by  a  rule  made  by  the  court  below 
on  the  subject,  but  did  so  afterwards,  before  he  took  his  appeal,  as 
the  appellant  has  done  here;  and  this  court  held,  first,  that  the 
Orphans'  Court  had  power  to  make  and  adopt  rules  for  regulating 
its  own  practice ;  and  second,  that  a  rule,  that  no  exception  to  a 
report  of  auditors  should  be  received,  unless  the  same  were  filed 
within  ten  days,  was  valid :  and  further,  that  this  court,  on  the 
appeal,  would  not  act  upon  or  notice  exceptions  filed  below  after  the 
time  allotted  for  that  purpose  by  the  rules  of  the  court  had  expired, 
unless  they  were  filed  by  the  special  order  of  the  court  below  j1  or 
in  cases  when  it  plainly  appeared  that  the  rules  of  equity  and  jus- 
tice had  been  violated :  and  accordingly,  no  order  of  the  court 
below  appearing  to  have  been  obtained,  giving  leave  to  file  the 
exceptions,  which  were  filed  out  of  time  according  to  the  standing 
*^7Q~1  ru^e  °f  tne  *court  on  the  subject,  and  no  such  violation  of 
•J  the  rules  of  equity  and  justice  appearing  from  the  face  of  the 
proceedings  to  have  taken  place,  this  court  refused  to  hear  Chris- 
tian Mylin  in  support  of  his  exceptions.  The  present  case  then 
appearing  to  be  similar  in  every  respect  to  the  case  of  Christian 
Mylin,  must  be  considered  as  ruled  by  it.  The  appellant  therefore 
cannot  claim  to  be  heard  in  support  of  the  exceptions ;  and  the 
decree  of  the  Orphans'  Court  is  accordingly  affirmed. 

Decree  affirmed. 

Cited  by  counsel,  6  Whart.  403  :  6  Casey  496  ;  3  Wright  188. 

1  ||  A  liberal  discretion  in  construing  and  enforcing  its  own  rules  should 
always  be  accorded  to  every  court,  and  the  exercise  of  that  discretion  should 
not  be  controlled  unless  it  has  been  clearly  abused:  Peck's  Appeal,  1.1  W. 
N.  C.  31.|| 
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A  testator  devised  to  his  son  H.  in  fee,  all  his  land  in  Springfield  town- 
ship, subject  to  the  payment  and  privileges  thereinafter  set  forth.  He  then 
gave  certain  horses,  &c.,  to  his  two  sons,  II.  and  P.  :  then  ordered  his  cattle, 
furniture,  &c.,  to  be  sold,  and  gave  the  proceeds  to  his  six  children  equally. 
He  then  gave  various  pecuniary  legacies  to  his  five  children,  excepting  II., 
amounting  altogether  to  1272Z.  12s.  3d.  The  will  then  proceeded :  "I  will 
and  order  that  my  son  H.  do  pay  all  the  foregoing  legacies  to  his  brothers 
and  sisters  in  consequence  of  his  having  my  whole  real  estate  ;  in  the  follow- 
ing manner,"  viz.,  at  certain  period :  he  then  gave  to  his  wife  the  use  of  u 
room  in  his  house,  and  certain  furniture  and  provisions  to  be  annually  fur- 
nished by  his  son  H.,  and  proceeded  as  follows:  "  And  I  give  and  bequeath 
to  her  all  my  bees,  and  the  interest  of  2001.  a  year  during  her  natural  life  ; 
which  said  '2001.  is  to  be  and  remain  on  my  real  estate  during  her  life,  and 
the  interest  to  be  paid  to  her  by  my  said  son  Henry :  and  as  there  will  remain 
the  sum  of  271.  Is.  9d.  of  the  value  which  my  said  son  was  to  pay  out  of  the 
land,  after  paying  the  above  legacies,  I  will  and  order  shall  go  with  the 
residue  and  remainder  of  my  estate  not  herein  devised,  to  be  equally  divided 
between  my  sons  and  daughters,  share  and  share  alike,  after  the  decease  of 
my  said  wife."  Held,  that  the  200^.,  the  interest  of  which  was  payable  to 
the  widow,  did  not  form  part  of  the  residue,  and  was  not  divisible  among  the 
children  on  the  death  of  the  widow. 

ERROR  to  the  Common  Pleas  of  Bucks. 

In  the  court  below,  Jacob  Weyerbach  brought  an  action  against 
Henry  Weyerbach,  in  which  the  following  case  was  stated  for  the 
opinion  of  the  court. 

* Isaac  Weyerbach,  by  his  last  will  and  testament,  dated 
the  20th  of  February  1805,  did  devise  and  bequeath  as  fol- 
lows,  viz. 

Firstly.  I  give  and  bequeath  unto  my  beloved  wife  Anna,  all 
such  of  my  household  goods  and  kitchen  furniture  as  she  may  want 
or  have  occasion  for,  for  her  own  use  forever. 

Item.  I  give,  devise  and  bequeath  unto  my  son  Henry  Weyer- 
bach, all  my  lands  and  plantation  situate  in  Springfield  Township 
aforesaid,  hereditaments  and  appurtenances  thereunto  belonging,  to 
hold  to  him  my  said  son  Henry  Weyerbach,  and  to  his  heirs  and 
assigns  forever,  subject  to  the  payment  and  privileges  hereinafter 
set  forth. 

Item.  I  give  and  bequeath  unto  my  son  Henry,  two  of  my  horses, 
the  same  that  he  now  calls  his  own. 

Item.  I  give  and  bequeath  unto  my  son  Peter,  two  horses,  the  same 
which  he  now  calls  his  own 

Item.  I  give  and  bequeath  unto  my  two  sons  the  said  Henry 
and  Peter,  all  my  gears,  ploughs,  harrows,  wagons,  and  all  my 
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farming  utensils,  to  be  equally  divided  between  them,  share  and 
share  alike,  according  to  an  appraisement  to  be  made  of  them  after 
my  decease. 

Item.  I  will  and  order  that  all  my  stock  of  cattle,  horses,  and  all 
my.  household  goods  and  furniture  not  herein-before  bequeathed, 
(except  one  cow  to  my  dear  wife  Anna,  which  I  bequeath  to  her 
for  her  own  use  forever),  shall  be  sold,  and  the  money  arising  from 
said  sale,  after  all  the  expenses  of  the  administration  and  all  debts 
are  paid,  shall  be  equally  divided  between  all  my  six  children,  share 
and  share  alike,  except  two  beds  which  I  give  to  my  two  sons  Henry 
and  Peter,  to  each  of  them  one  bed. 

Item.  I  give  and  bequeath  unto  my  son  Jacob  Weyerbach,  the 
sum  of  two  hundred  pounds,  besides  what  I  have  already  advanced 
to  him. 

Item.  I  give  and  bequeath  unto  my  son  Isaac  Weyerbach,  the  sum 
of  eighty-six  pounds  ten  shillings,  besides  what  I  have  already 
advanced  to  him. 

Item.  I  give  and  bequeath  unto  my  daughter  Elizabeth  Smell, 
wife  of  Michael  Smell,  the  sum  of  two  hundred  and  forty-three 
pounds  two  shillings  and  three  pence,  besides  what  I  have  already 
advanced  to  her. 

Item.  I  give  and  bequeath  unto  my  daughter  Margaret  Heipst, 
wife  of  Henry  Heipst,  the  sum  of  two  hundred  and  forty-three 
pounds,  besides  what  I  have  already  advanced  to  her. 

Item.  I  give  and  bequeath  unto  my  son  Peter  Weyerbach,  the 
sum  of  five  hundred  pounds,  besides  what  I  have  already  advanced 
to  him. 

Item.  I  will  and  order  that  my  said  son  Henry  do  pay  all  the 
foregoing  legacies  to  his  brothers  and  sisters  in  consequence  of  his 
having  my  whole  real  estate,  in  the  following  manner :  the  legacy 
to  my  son  Peter,  he  shall  pay  at  the  expiration  of  one  year  next 
*5S11  *a^ter  mv  decease;  and  the  sum  of  seventy-five  pounds  a 
'  year  to  my  daughter  Margaret  Heipst,  and  so  in  propor- 
tion till  her  legacy  is  paid ;  the  first  payment  to  be  in  two  years 
after  my  decease ;  and  in  one  year  next  after  the  time  expires  for 
the  last  payment  of  Margaret  Heipst's  legacy,  the  sum  of  seventy- 
five  pounds  a  year  to  my  son  Jacob  Weyerbach,  arid  so  in  proportion 
till  his  whole  legacy  is  paid;  and  in  one  year  next  after  the  time 
expires  for  the  last  payment  to  my  son  Jacob,  the  sura  of  eighty 
pounds  ten  shillings  to  my  son  Isaac  Weyerbach  ;  and  in  one  year 
next  after  the  time  of  payment  to  my  said  son  Isaac,  the  sum  of 
seventy-five  pounds  a  year  to  the  children  of  my  daughter  Eliza- 
beth Smell  till  the  whole  of  the  legacy  which  I  bequeathed  her  is 
paid  to  her  said  children ;  and  the  legacy  which  I  herein-before 
bequeathed  to  my  son  Jacob  I  will  and  order  shall  be  paid  to  my 
son  Jacob's  children,  agreeably  to  the  above  payments. 
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And  1  will  and  order  that  my  dear  wife  Anna  shall  have  the 
back  room  in  the  new  end  of  my  house,  for  her  own  use ;  and  to 
have  the  privilege  of  all  and  every  part  of  my  buildings  that  she 
may  want ;  and  to  have  her  cow  well  kept  summer  and  winter  by 
my  said  son  Henry  ;  and  he  is  likewise  to  find  and  provide  for.  his 
said  mother  as  much  wood  cut  and  split  at  her  door  suitable  for  her 
own  use  as  she  may  have  occasion  for;  and  to  give  her  her  choice 
of  his  hogs  when  they  are  fit  to  kill ;  she  to  take  one  of  them  ;  and 
fifty  pounds  of  good  beef,  and  three  bushels  of  wheat,  and  nine 
bushels  of  rye,  and  as  much  buckwheat  and  Indian  corn  meal  as 
she  may  want;  and  the  privilege  of  taking  as  many  apples  yearly 
and  every  year  as  long  as  she  lives ;  and  I  give  and  bequeath  to 
her  all  my  bees  and  the  interest  of  two  hundred  pounds  a  year 
during  her  natural  life:  which  said  two  hundred  pounds  is  to  be  and 
remain  on  my  real  estate  during  her  life,  and  the  interest  to  be  paid 
to  her  by  my  said  son  Henry.  And  as  there  will  remain  the  sum 
of  twenty-seven  pounds,  seven  shillings  and  nine  pence  of  the 
value  which  my  said  son  was  to  pay  out  of  the  lands  after  paying 
the  above  legacies,  I  will  and  order  shall  go  with  the  residue  and 
remainder  of  my  estate  not  herein  devised,  to  be  equally  divided 
between  my  sons  and  daughters,  share  and  share  alike  after  the 
decease  of  mv  said  wife. 
The  widow'  died  in  1838. 

The  question  for  the  opinion  of  the  court  is,  whether  the  defend- 
ant Henry  Weyerbach  is  liable  to  pay  the  principal  sum  of  two 
hundred  pounds,  (the  interest  of  which  was  payable  to  his  mother 
during  life),  at  the  decease  of  his  mother  to  the  sons  and  daughters 
of  the  testator  mentioned  in  said  will.  If  the  court  shall  be  of 
opinion  that  he  is  so  liable,  then  judgment  to  be  entered  for  the 
plaintiff;  but  if  not  liable  as  aforesaid,  then  judgment  for  the 
defendant.  The  case  to  be  in  the  nature  of  a  special  verdict  and 
subject  *to  a  writ  of  error.  The  inventory  of  the  testator's  r*coo 
estate  to  be  considered  in  evidence  in  the  above  case. 

The  inventory  contained  (besides  the  stock  of  cattle,  horses,  house- 
hold goods  and  furniture),  bonds  and  notes  to  the  amount  of  about 
three  hundred  pounds. 

The  following  is  a  statement  of  the  legacies  payable  out  of  the 
land 

Jacob  Weyerbach  -  200Z.  0  0 

Isaac  Weyerbach 86  10  0 

Elizabeth  Smell  -  -  243     2  3 

Margaret  Heipst         ....  -      243     0  0 

Peter  Weyerbach  ...  500     0  0 

1272/.1-F1T 
Balance  mentioned  in  will  after  paying  above  legacies    27     79 

1300*.  O"o~ 
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The  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff  in 
this  case  :  whereupon  the  defendant  took  this  writ  of  error. 

Mr.  Hoss,  for  the  plaintiffs  in  error,  cited  Delamater's  Estate, 
1  Whart.  375;  Jackson  v.  Robinson,  1  Yeatesl02;  1  Whart.  Dig. 
771;  Willes  Rep.  225. 

Mr.  Chapman,  contra. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  testator  by  his  will  devises  to  his  son  Henry 
in  fee,  all  his  lands  and  plantation  in  Springfield  township,  subject 
to  the  payment  and  privileges  thereinafter  set  forth.  He  then 
bequeaths  specific  legacies  of  horses  to  Henry  and  to  Peter,  respect 
ively,  and  to  them  equally  his  gears,  ploughs,  and  harrows  and 
farming  utensils.  He  then  orders  his  stock  of  cattle,  household 
goods  and  furniture  (except  a  cow  to  his  wife)  to  be  sold,  and  the 
money,  after  paying  the  expenses  of  administration  and  all  his  debts, 
to  be  equally  divided  among  his  four  children,  except  two  beds  to 
Henry  and  Peter.  He  then  gave  various  pecuniary  legacies  to  his 
four  children  (excepting  Henry),  amounting  altogether  to  twelve 
hundred  an4  seventy-two  pounds,  twelve  shillings  and  three  pence. 
He  next  orders  Henry  to  pay  these  legacies  at  periods  fixed  in  the 
will.  He  then  gives  to  his  wife  the  back  room  in  the  house,  and 
other  provisions  for  her  personal  use  to  be  furnished  by  Henry,  and 
his  bees,  and  the  interest  of  two  hundred  pounds  a  year  during  her 
natural  life,  which  is  to  remain  on  his  real  estate  during  her  life, 
and  the  interest  to  be  paid  by  Henry.  The  testator  then  says,  "  as 
*roo-i  there  *will  remain  the  sum  of  twenty-seven  pounds,  seven 
shillings  and  nine  pence,"  of  the  value  which  his  said  son 
was  to  pay  out  of  the  lands  after  paying  the  above  legacies,  he 
orders  it  shall  go  with  the  residue  and  remainder  of  his  estate  not 
therein  devised,  to  be  equally  divided  between  his  sons  and  daugh- 
ters after  the  decease  of  his  wife. 

The  wife  is  dead,  and  the  plaintiff,  one  of  the  four,  claims  his 
portion  of  this  two  hundred  pounds,  contending  that  the  defendant 
Henry  is  bound  to  pay  the  principal  sum  among  the  children,  now 
that  the  wife  is  deceased.  There  seems  however  to  be  no  ground 
in  the  will  for  holding  that  this  sum  was  to  be  paid  over  by  the 
defendant,  or  that  he  was  chargeable  with  the  interest  of  it  longer 
than  during  the  life  of  the  widow.  It  is  only  to  the  widow  that 
the  benefit  of  it  is  given  :  it  is  not  given  after  her  death ;  and  there 
is  nothing  from  which  it  can  be  plainly  concluded  that  it  was  the 
intention  of  the  testator  it  should  be  chargeable  afterwards.  If  it 
appeared  by  the  will  what  was  the  sum  Henry  was  to  pay  for  the 
land,  we  might  then  argue  as  to  the  intention  of  the  testator  on  the 
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subject.  But  of  this  we  know  nothing  more  than  that  211  Is.  9d. 
remained  after  adding  up  the  legacies.  We  are  unable  to  say 
whether  the  testator  comprehended  the  two  hundred  pounds  in  the 
sum  referred  to,  or  not.  Then  it  will  not  pass  as  "  the  residue  and 
remainder  not  therein  devised ;"  because  the  two  hundred  pounds 
does  not  appear  to  be  a  part  of  the  testator's  estate,  but  is  a  charge 
on  Henry  for  the  widow's  life.  Besides  which,  the  words  "  residue 
and  remainder"  would  be  satisfied  by  bonds  and  notes  to  the  value 
of  three  hundred  pounds,  not  mentioned  in  the  will.  On  the  whole, 
we  see  nothing  but  conjecture  to  go  upon  in  holding  the  defendant 
liable,  and  that  conjecture  of  an  obscure  and  doubtful  kind.  To 
entitle  a  claimant  to  a  legacy  it  must  be  granted  by  express  words, 
or  by  probable  implication. 

Judgment  for  the  plaintiff  below  reversed;  and  judgment 
for  the  defendant  below. 

Cited  by  the  court  below,  5  W.  &  S.  259. 
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IN    ERROR. 

1.  J.  D.,  who  was  the  owner  of  a  large  tract  of  land,  conveyed  a  part 
of  it  to  the  plaintiff.  "  together  with  the  privilege  of  a  part  of  the  water 
flowing  along  a  certain  ditch  or  water-course  from  J.  II. 's  line  through  and 
across  the  said  J.  D.'s  other  land,  on  condition  that  the  said  M.  D.,  (the  plain- 
tiff) his  heirs  and  assigns,  will  at  all  times  be  subject  to  and  defray  one-half 
the  expense  of  keeping  and  repairing  the  dam,  and  clearing  out  the  said 
ditch  or  water-course."  *  *  "  To  have  and  to  hold  the  said  tract  or  parcel 
of  land,  with  privilege  of  part  of  the  water,  as  aforesaid."  Previously  to 
this  deed,  a  dam  had  existed  on  the  land  of  J.  D.,  by  which  the  water  was 
diverted  to  that  part  of  it  sold  to  the  plaintiff.  J.  D.  afterwards  died,  having 
by  his  will  devised  to  S.  D.  (his  son)  a  tract  of  land  lying  between  the  plain- 
tiff's land  and  the  defendant's,  ''  together  with  a  drain  or  water-course  from 
J.  H.'s  line,  through  and  across  the  lot  of  land  hereinafter  devised  to  my  son 
J.  D.,"  (the  defendant)  "  as  the  same  now  runs,  with  a  privilege  on  each  side 
of  the  said  drain  or  water-course,  one  perch  in  width,  for  passing  and  repass- 
ing  to  mend  and  repair  and  clear  out  the  said  drain  or  water-course,  as  often 
as  the  same  may  be  necessary,  and  without  any  let  or  hindrance  of  him  the 
said  J.  D.,  his  heirs  or  assigns,"  "  with  the  water-drain  and  privilege  afore- 
said to  him  the  said  S.  D.  and  his  heirs  and  assigns,  &c.,  subject  to  the  water- 
drain  now  open  and  running  through  and  across  the  first-mentioned  lot  to  M. 
D.'s  line."  He  then  devised  to  the  defendant  J.  D.  another  portion  of  land 
adjoining,  "  and  subject  to  the  aforementioned  drain  or  water  course  from 
J.  H.'s  line,  through  and  across  the  first-mentioned  lot  of  land,  with  the 
privilege  granted  to  my  son  S.  D.  his  heirs  and  assigns,  of  a  passage  OF  cart- 
way,  one  perch  wide,  on  each  side  of  said  drain,  for  cleaning  or  repairing 
the  same."  Held,  that  the  right  conveyed  to  the  plaintiff  by  the  deed  of  J. 
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D.  was  not  restricted  to  the  watering  of  cattle,  but  that  it  was  a  right  to  use 
a  portion  of  the  water  in  the  way  it  was  customary  and  necessary  to  use  it 
for  the  benefit  of  the  land  conveyed  ;  and  that  if  to  do  so  it  was  necessary 
to  conduct  it  on  or  along  the  defendant's  farm  by  a  trench,  if  that  was  the 
only  way  in  which  he  could  beneficially  use  the  privilege,  he  might  cut  the 
trench  to  conduct  the  water  and  might  renew  and  repair  the  dam  for 
the  purpose. 

2.  If  a  person  entitled  to  raise  water  to  a  certain  height  by  means  of  a 
dam,  raises  it  higher  than  he  is  entitled  to  do,  the  person  injured  may  reduce 
the  dam  to  the  proper  height,  but  has  not  the  right  to  demolish  it. 

3.  The  rule  in  Pennsylvania  is,  that  a  non-user  of  an  incorporeal  heredit- 
ament for  twenty-one  years  creates  a  presumption  to  defeat  the  right.     Non- 
user  for  twenty  years  is  not  sufficient. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case,  brought  by 
Moses  Depui  against  Joseph  Dyer. 

*The  plaintiff  declared,  that  whereas  he  "the  said  Moses, 
before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned  was,  and  from  thence  hitherto  hath  been  and 
still  is  lawfully  possessed  of  a  certain  farm  and  tract  of  land  situate 
in  the  township  of  Moreland,  in  the  county  of  Philadelphia,  con- 
taining forty-two  acres  and  sixty-one  perches,  with  the  appurten- 
ances ;  and  by  reason  thereof,  before  and  at  the  time  of  committing 
the  grievances  hereinafter  mentioned,  of  right  ought  to  have  and 
enjoy  the  benefit  and  advantage  of  the  water  of  a  certain  stream 
or  water-course  in  the  county  aforesaid,  which  during  all  that  time 
of  right  ought  to  have  run  and  flowed,  and  until  the  diverting 
thereof  hereinafter  mentioned,  of  right  had  run  and  flowed  and  still 
of  right  ought  to  run  and  flow  upon  and  over  the  land  of  the  said 
Moses,  for  supplying  the  same  with  water.  Yet  the  said  Joseph 
Dyer,  well  knowing  the  premises,  but  contrary  and  wrongfully  and 
unjustly  intending  to  injure  the  said  Moses  in  this  respect,  and  to 
deprive  him  of  the  use,  benefit  and  advantage  of  the  water  of  the 
said  stream,  and  put  him  the  said  Moses  to  great  expense,  trouble 
and  inconvenience,  on  the  first  day  of  January  in  the  year  one 
thousand  eight  hundred  and  thirty-four,  at  the  county  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the  bring- 
ing this  suit,  wrongfully  and  unjustly  diverted  and  turned  divers 
large  quantities  of  the  water  of  the  said  last-mentioned  stream  or 
water-course  out  of  the  same  and  away  from  the  said  farm  and 
tract  of  land  of  the  said  Moses,  and  hindered  and  prevented  the 
water  of  the  last-mentioned  stream  or  water-course  from  running 
or  flowing  along  its  usual  course  upon  and  over  the  farm  and  land 
of  the  said  Moses,  and  from  supplying  the  same  with  water  for  the 
purposes  of  the  said  farm,  as  the  same  ought  to  have  done,  and 
otherwise  would  have  done :  and  by  reason  thereof  the  water  of 
the  said  last-mentioned  stream,  nor  did  run  or  flow  to  and  upon  and 
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over  the  said  farm  of  the  said  Moses,  as  the  same  ought  to  have 
done  and  otherwise  would  have  done;  and  the  said  Moses  for  want 
of  such  water  could  not  carry  on  his  business  of  farming  in  so  ben- 
eficial a  manner  as  he  ought  to  have  done,  and  otherwise  would 
have  done,  to  the  damage  of  the  said  Moses,  five  thousand  dollars," 
fro. 

The  defendant  pleaded  not  guilty,  with  leave;  and  the  cause 
came  on  for  trial  before  Jones,  J.,  on  the  29th  of  January  1838. 

The  facts  of  the  case  are  believed  to  be  sufficiently  stated  in  the 
charge  of  the  learned  judge,  which  was  in  substance  as  follows: 

It  appears  that  many  years  ago,  (some  forty  years),  the  land  now 
held  by  the  plaintiff  and  defendant  in  this  case,  as  well  as  that  now 
owned  by,  Mr.  John  Chappell,  belonged  to  James  Dyer,  deceased. 
While  he  owned  it  a  dam  was  erected  across  the  little  stream  so 
often  spoken  of  and  described  by  the  witnesses,  by  which  the  water 
*was  diverted  from  its  natural  course  along  sloping  land,  r+coa 
for  the  purposes  of  irrigation.  At  the  decease  of  James  L 
Dyer,  the  estate  descended  to  Joseph  Dyer,  Sen.,  the  father  of  the 
defendant.  Joseph  Dyer,  Sen.,  sold  a  part  of  the  land  to  the  plain- 
tiff in  this  case,  which  has  been  described  to  you  from  the  deeds 
and  drafts  exhibited.  The  date  of  the  deed  is  February  22d 
1813.  In  this  deed,  under  which  the  plaintiff  claims  the  water 
right  which  he  complains  has  been  infringed,  is  the  following 
clause  : 

"  Together  with  the  privilege  of  a  part  of  the  water  flowing 
along  a  certain  ditch  or  water-course,  from  John  Hogeland's  line 
through  and  across  the  said  Joseph  Dyer's  other  land,  on  condition 
that  the  said  Moses  Depui,  his  heirs  and  assigns,  will  at  all  times 
be  subject  to  and  defray  one-half  the  expenses  of  keeping  or  repair- 
ing the  dam  and  clearing  out  the  said  ditch  or  water-course."  kt  To 
havf,  and  to  hold  the  said  tract  or  parcel  of  land  above  described, 
witb  privilege  of  part  of  the  water  as  aforesaid." 

The  defendant  is  the  owner  of  the  land  upon  which  the  dam  was 
built  by  James  Dyer,  and  on  which  the  first  part  of  the  race  is. 
He  claims  title  under  Joseph  Dyer,  Sen.,  by  a  devise.  The  will 
of  Joseph  Dyer,  Sen.,  is  dated  the  9th  of  January  1813.  It 
appears  to  have  been  proved  February  7th  1815.  The  right  of  the 
plaintiff,  therefore,  (whatever  it  may  be)  is  prior  to  the  right  of  the 
defendant.  It  was  a  right  which  he  might  claim  adversely  to  Jo- 
seph Dyer,  Sen.,  from  the  time  of  the  grant  by  him  to  the  plaintiff. 
The  original  dam  was  however  afterwards  taken  down,  and  another 
dam  was  erected  at  or  near  the  place  where  the  first  dam  stood,  by 
Samuel  Dyer,  who  likewise  became  owner  of  a  part  of  this  estate 
of  Joseph  Dyer,  Sen.,  by  will,  and  S.  Dyer's  is  that  now  owned 
by  Mr.  John  Chappell;  it  lies  between  the  lands  of  the  plaintiff 
and  the  defendant.  Some  of  the  witnesses  say  that  one  end  of  the 
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dam  built  by  Samuel  Dyer  was  on  the  old  foundation,  but  the  other 
end  a  little  further  up  the  stream.  Other  witnesses  speak  of  it  (in 
general  terms)  as  being  higher  up.  This  dam  was  suffered  to  fall 
down,  and  was  not  used;  the  ditch  or  race  connected  with  it  was  in 
part  filled  up,  or  effaced  by  ploughing  over  it;  and  about  four 
years  ago,  last  fall,  Mr.  Depui,  the  plaintiff,  built  another  dam  on 
or  near  the  same  place,  which  was  taken  down  by  some  persons 
unknown.  The  plaintiff  then  rebuilt  it  again,  and  it  was  then  taken 
down  by  the  defendant.  At  the  time  of  erecting  the  dam,  the 
plaintiff  cleared  out  the  old  ditch  or  race  as  far  as  it  could  be  traced 
on  the  ground,  and  where  it  could  not  be,  he  dug  a  new  one,  which 
he  extended  through  Mr.  Chappell's  land,  and  over  his  own  land 
to  his  barn.  None  of  the  witnesses  say  that  the  ditch  was  ever  dug 
f>o  far  before;  some  say  it  terminated  formerly  in  John  Chappell's 
land,  several  yards  short  of  the  dividing  line  between  Chappell 
and  Depui.  Some  of  the  witnesses  (John  Holt  and  James  Depui) 
say,  that  some  twenty-five  or  twenty-six  years  ago  the  ditch  extended 
.,.,-017-1  to  Depui's  fence.  This  dam,  it  is  ^conceded,  the  defend- 
J  ant  removed,  and  thereby  restored  the  water  to  the  natural 
channel  of  the  creek ;  and  this  is  the  wrong  complained  of.  The 
defendant,  on  the  other  hand,  contends,  that  he  had  the  right  to 
demolish  the  dam,  because  it  was  a  nuisance  to  him.  It  appears 
that  Mr.  Dyer,  the  defendant,  owned  a  piece  of  valuable  land  on 
the  opposite  side  of  the  road  from  Mr.  Depui's.  This  land,  accord- 
ing to  some  if  not  all  of  the  witnesses,  was  very  much  injured  by 
the  water  which  descended  from  Depui's  and  Chappell's  land  ;  and 
this  is  the  chief  if  not  the  only  injury  specified  as  resulting  from 
the  race  and  dam,  as  put  in  order  by  Mr.  Depui.  This  land  (so 
injured)  it  is  also  said,  was  formerly  a  swamp  ;  and  John  Holt, 
speaking  of  it  as  it  was,  some  twenty-five  or  thirty  years  since, 
says  that  the  water  then  run  down  and  crossed  the  road  and  ran 
over  it.  But  whatever  was  the  condition  of  the  lot  then,  the  wit- 
nesses say  that  now  it  is  tillable,  fertile  land,  yielding  good  crops, 
and  that  the  water  which  passed  over  it  during  the  continuance  of 
Depui's  dam  and  race  was  an  injury  to  it.  The  question  for  us  to 
determine  is,  whether  Mr.  Depui  exercised  merely  his  rights  under 
the  deed  by  erecting  the  dam  and  making  the  race;  for  if  he  did 
no  more  than  he  had  a  right  to  do,  the  loss  which  Mr.  Dyer  sus- 
tained in  consequence  of  the  dam  would  not  make  the  dam  a 
nuisance  which  he  might  abate  or  remove.  We  must  therefore 
settle  this  matter  in  the  first  place.  The  grant  is  "a  privilege  of 
part  of  the  water  flowing  along  a  certain  ditch  or  water-course, 
from  John  Hogeland's  line  through  and  across  the  said  Joseph 
Dyer's  other  land."  This  grant  is  not  so  explicit  as  grants  of  this 
nature  are  sometimes  drawn  ;  but  in  all  such  cases  the  object  is  to 
ascertain  what  the  intention  of  the  parties  was ;  and  it  belongs  tc 
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the  court  to  give  the  construction.  It  is  proper  to  say  in  this  place, 
(with  reference  to  a  part  of  the  arguments  of  the  counsel),  that 
Joseph  Dyer,  Sen.,  had  the  power  to  convey  a  privilege  or  right  to 
use  the  water  in  the  fullest  extent  that  the  nature  of  the  thing 
would  admit,  upon  his  own  land,  whatever  might  be  the  effect  upon 
himself.  It  is  perfectly  true  that  he  could  not  grant  a  right  which 
would  infringe  the  rights  of  other  adjoiners  upon  the  stream;  and 
if  any  stranger  were  to  be  injured  by  the  exercise  of  the  right 
which  the  deed  purports  to  grant,  the  deed  would  not  protect  Mr. 
Depui.  But  as  it  respected  Joseph  Dyer,  Sen.,  and  those  who  claim 
under  his  will,  the  grant  in  the  deed  to  the  privilege  of  the  water  is 
lawful.  The  defendant  therefore  cannot  justify  his  act  in  abating 
this  dam  as  a  nuisance,  because  it  might  be  a  nuisance  to  other  per- 
sons owning  land  on  this  creek.  The  issue  to  be  tried  involves  only 
the  rights  of  these  particular  parties.  If  the  defendant  was  not 
injured  in  his  rights  by  the  dam  and  race  of  Depui,  he  cannot  com- 
plain that  other  persons  were.  What,  then,  (to  return  to  the  ques- 
tion) did  this  deed  grant  ?  for  so  far  it  was  good  as  against  Joseph 
Dyer,  Sen.,  the  grantor,  and  for  the  purposes  of  this  controversy 
between  these  parties.  The  defendant  contends,  *that  the  r*ro^ 
grant  has  respect  to  the  dam  as  it  stood,  and  the  water-  "• 
course  as  it  actually  existed  at  the  date  of  the  deed  (22d  of  Feb- 
ruary 1813).  He  contends,  as  a  matter  of  fact,  that  the  water- 
course terminated  in  the  tract  now  owned  by  John  Chappell,  and 
before  it  reached  Depui's  land.  Hence  he  concludes  that  the 
plaintiff  had  no  right  to  have  the  water-course  extended  further; 
and  that  the  only  right  which  the  plaintiff  acquired  by  the  deed, 
was  to  enter  upon  the  land  where  it  terminated  and  take  the 
water  out  of  the  trench  there.  It  is  contended  that  to  that  place 
the  plaintiff  must  go  for  water ;  that  he  might  drive  his  cattle 
there  to  drink,  but  that  he  had  no  right  to  conduct  the  water  fur- 
ther. The  intention  of  the  parties  plainly  appears  to  have  been 
to  annex  this  water  privilege  to  the  land  conveyed  by  the  deed.  It 
gave  Mr.  Depui  the  right  to  have  the  water  on  his  land  for  the  uses 
and  purposes  of  the  land.  The  clause  contains  the  words  "  through 
and  across"  the  said  Joseph  Dyer's  other  land.  The  meaning 
of  these  words  is,  that  the  ditch  or  water-course  actually  existing 
or  intended,  did  extend  actually,  or  was  intended  to  be  extended 
to  the  margin  of  Joseph  Dyer's  other  land.  The  defendants 
construction  is  unreasonable,  and  it  can  hardly  be  supposed  that  he 
would  insist  upon  it  if  he  were  the  owner  of  this  intermediate  tract 
instead  of  Mr.  John  Chappell.  It  would  be  more  onerous  to  him 
to  be  subjected  continually  to  a  right  pf  way  and  of  entry  into  his 
own  land,  for  the  purposes  of  watering  cattle,  and  for  other  farming 
purposes,  which  must  take  place  daily,  than  to  be  subject  to  a  right 
to  convey  the  water  through  by  a  ditch,  and  then  to  be  taken  and 
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used  by  Depui  upon  his  own  land.  The  witnesses  differ  as  to  the 
fact  of  the  extent  of  the  water-course.  Some  say  it  extended  to 
the  line  of  the  plaintiff's  land,  but  most  of  them  say  it  stopped 
short  of  the  line.  The  deed  itself  is  evidence  of  what  the  fact  was. 
The  will  which  has  been  read  states  that  the  race  came  up  to  Depui's 
line.  But  the  fact  is  not  important,  because  if  it  were  not  so,  the 
deed  gave  the  plaintiff  the  right  to  have  the  water-course  extended 
in  the  shortest  conveniently  practicable  manner  to  his  own  line. 
There  is  another  clause  in  the  deed  which  deserves  a  remark  or  two, 
as  it  throws  light  upon  this,  as  well  as  another  question  discussed, 
The  phrase  is,  <;  together  with  the  privilege  of  a  part  of  the  water ;" 
"  a  part  of  the  water  "  is  an  indefinite  expression.  No  aliquot  part 
is  granted.  We  cannot  say  from  the  deed  itself  whether  the  parties 
intended  the  half  or  the  third,  or  any  other  particular  part.  But 
what  I  wish  particularly  to  say  is,  that  these  words  would  be  very 
inapt  to  express  the  grant  of  a  right  to  water  cattle  at  the  end  of 
the  water  course,  or  to  dip  it  out  at  that  place  and  carry  it  away,  as 
has  been  contended.  But  these  words,  when  considered  in  reference 
to  the  land  granted  to  Depui,  and  the  other  land  of  the  grantor, 
and  the  purposes  served  by  this  water-course  on  the  land  of  the 
grantor  lying  between  Depui  and  the  dam,  the  expression,  though 
*rQq-i  indefinite,  is  natural,  and  admits  of  *a  reasonable  construc- 
J  tion.  There  was  no  mill  on  the  land  belonging  to  the 
defendant  and  John  Chappell,  nor  does  it  appear  that  there  was  any 
use  which  the  water  could  serve,  but  the  purposes  of  irrigation  and 
other  farming  purposes ;  and  the  meaning  of  the  clause  is,  that 
Joseph  Dyer,  Sen.,  would  not  use  the  whole  of  the  water,  but 
allowed  a  reasonable  and  fair  proportion  of  it  to  flow  on  to  the  land 
of  Mr.  Depui,  the  grantee.  If  there  was  water  enough  in  the  creek 
which  could  be  diverted  through  this  water-course,  to  answer  fully 
the  purposes  of  both  farms,  then  both  were  to  be  fully  served.  If 
the  water  was  deficient,  then  the  grantor  could  not  take  the  whole 
to  himself,  but  must  leave  a  fair  proportion  to  Mr.  Depui,  the 
grantee.  Such  is  the  effect  of  the  deed.  Incident  to  this  right, 
and  connected  with  it,  the  plaintiff  had  the  right  to  have  the  dam 
and  the  water-course  maintained.  If  this  dam  fell  or  was  injured, 
he  had  a  right  to  insist  that  it  should  be  erected  or  repaired.  If 
the  water-course  became  obstructed  on  the  lands  of  the  grantor,  or 
otherwise  got  out  of  order,  he  might  want  that  it  should  be  put  in 
order,  but  he  was  bound  to  pay  half  the  expense.  If  the  grantor 
had  refused  or  neglected  after  notice  to  do  the  necessary  repairs  or 
half  of  them,  the  grantee  might  lawfully  make  them  himself,  and 
the  law  would  give  him  a  right  to  contribution.  But  Mr.  Depui 
would  have  no  right  to  erect  a  dam  in  another  place,  or  to  dig  a 
water-course  over  the  grantor's  land  in  another  place.  Another 
question  has  been  made,  touching  the  height  of  this  dam.  It  is 
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said  that  the  dam  erected  by  the  plaintiff  was  of  greater  height  than 
the  dam  which  existed  at  the  date  of  the  grant.  This  question  is 
not  important :  cases  occur  frequently  in  which  the  merits  of  the 
controversy  turn  upon  the  exact  height  of  a  dam  ;  but  they  are 
cases  where  the  owner  of  the  land  above  the  dam  complains  that  he 
is  injured,  by  having  the  water  swelled  back  upon  his  land  or  his 
mill.  In  this  case,  however,  the  stream,  as  it  appears  in  evidence, 
is  very  small  at  ordinary  times.  It  appears  to  be  of  value,  and  to 
have  been  used  only  for  the  benefit  of  the  land ;  and  it  cannot  rea- 
sonably be  supposed  that  the  height  of  the  dam  entered  into  the 
contemplation  of  the  parties,  except  so  far  as  this,  that  it  should  be 
of  such  height  as  should  answer  the  main  purpose,  viz.,  of  diverting 
the  water  from  the  natural  channel  through  the  water-course  men- 
tioned in  the  deed,  in  sufficient  quantity  for  the  reasonable  uses  of 
both  farms.  If  it  were  higher  than  such  necessity  required,  and 
in  consequence  more  water  was  diverted  than  was  needful  or 
useful  for  the  lands,  the  defendant  had  the  right  to  reduce  the 
height,  so  as  to  prevent  injurious  excess.  These  are  the  points 
of  law  raised  upon  the  plaintiff 's  part  of  the  case.  Briefly  stated, 
it  is  thus : 

1.  The  deed  gave  the  plaintiff  the  right  to  have  the  water  con- 
ducted from  the  creek  at  the  dam,  to  his  land,  through  the  water- 
course mentioned  in  the  deed,  for  the  reasonable  and  customary 
purpose  of  the  land  conveyed. 

*2.  The  plaintiff  has  a  right  under  the  deed,  to  insist  r*cnA 
upon  the  maintaining  and  repairing  of  the  dam  and  race,  so   *• 
as  to  secure  the  transmission  of  a  reasonable  and  fair  proportion  of 
the  water  to  his  land. 

3.  If  the  owners  of  the  other  land  of  the  grantor,  mentioned  in 
the  deed,  neglect  or  refuse  to  maintain  it,  or  to  do  their  part  towards 
it,  the  plaintiff  has  the  right  to  do  it  himself;  but  he  has  no  right 
to  erect  a  dam  at  another  place,  or  to  dig  a  water-course  over 
another  part  of  the  intervening  land. 

4.  The  precise  height  of  the  dam  is  not  important.     If  it  were 
greater  than  the  height  of  the  original  dam,  to  the  injury  of  the 
defendant,  even  in  that  case,  if  the  dam  was  erected  on  the  original 
foundation,  the  defendant  had  the  right  only  to  reduce  it  to  the 
proper  height,  not  entirely  to  demolish  it 

I  muse  now  call  your  attention  to  the  defence.  It  is  said  in  the 
6rst  place  that  this  right  of  the  plaintiff  under  the  deed  has  been 
lost  by  neglecting  to  exercise  it.  A  right  may  be  lost  in  this  way  ; 
but  it  certainly  cannot  be  so  lost  in  a  shorter  period  than  a  right  of 
this  nature  could  be  acquired  by  a  reverse  occupancy,  viz.,  twenty- 
one  years.  There  are  two  facts  pertinent  to  this  point,  about  which 
there  is  no  dispute.  First,  the  date  of  the  grant,  February  22d 
1813.  Second,  that  on  the  3d  of  December  1833,  the  plaintiff 
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erected  the  dam  which  the  defendant  removed  nearly  a  year  after- 
wards. The  interval  is  less  than  twenty-one  years.  Besides,  there 
is  evidence  that  previously,  this  plaintiff  had  erected  a  dam,  which 
was  removed  by  some  persons  not  known.  There  is  evidence  also 
to  show  that  a  dam  was  built  by  Samuel  Dyer,  which  must  have 
been  after  the  death  of  Jos.  Dyer,  Sen.,  which  happened  prob- 
ably not  long  before  the  probate  of  this  will,  viz.,  7th  February 
1815.  But  whether  the  dam  erected  by  Samuel  Dyer,  and  the 
race  connected  with  it,  transmitted  the  water  to  the  plaintiff's  land, 
is  a  question  of  fact  to  be  determined  by  the  testimony.  The  wit- 
nesses do  not  entirely  agree,  as  to  the  fact,  whether  the  water  passed 
the  line  of  Depui's  land  at  any  time.  If  you  find  that  at  any  time 
the  water  was  conveyed  to  the  plaintiff,  either  by  the  old  dam,  or 
by  Samuel  Dyer's  dam  and  the  race,  whether  the  race  terminated 
in  Chappell's  land,  or  extended  to  the  line,  and  thereby  served  Mr. 
Depui  for  the  purposes  of  irrigation,  it  would  go  to  diminish  the 
alleged  period  of  non-user  under  the  deed  which  was  executed,  as 
has  been  said,  less  than  twenty-one  years  before  December  3d  1833. 
Another  point  made  by  the  defendant  is,  that  he  has  acquired  a 
right  adversely  to  the  plaintiff,  to  have  the  water  flow  along  his 
land,  through  the  natural  channel.  If  the  defendant  had  erected  a 
mill,  or  had  made  any  other  exclusive  use  of  the  water  flowing  along 
the  natural  channel  during  twenty-one  years  since  the  date  of  the 
plaintiff's  deed,  this  point  might  arise.  Or  even  if  there  were  evi- 
dence, that  twenty-one  years  before  Mr.  Depui  erected  the 
*^Q~n  *^am>  and  subsequently  to  the  grant,  the  defendant  had 
-*  cleared  his  lot  below  the  road,  and  drained  it,  and  converted 
it  to  purposes  of  cultivation,  it  might  be  necessary  to  consider  this 
point.  But  there  ia  no  evidence  when  this  lot  below  the  road  was 
cleared,  nor  is  the  interval  between  the  date  of  the  grant  to  the 
plaintiff,  and  the  building  of  the  dam  by  him,  twenty-one  years.  It 
is  not  necessary  to  consider  the  question  therefore.  Another  point 
is  made,  viz. :  that  the  plaintiff  exercised  his  right  in  an  unlawful 
manner,  and  to  the  nuisance  of  the  defendant.  The  nuisance  com- 
plained of,  is  the  injury  done  to  the  lot  of  defendant  below  the 
Horsham  road.  Upon  this  point  I  have  merely  to  say,  that  if  the 
plaintiff  did  no  more  than  exercise  the  right  granted  to  him  by 
the  deed,  in  a  reasonable  and  proper  manner,  for  his  own  benefit, 
the  damage  complained  of  gave  the  defendant  no  right  to  abate 
the  dam  as  a  nuisance  to  him.  I  have  already  stated  to  you  the  legal 
effect  of  the  grant.  The  plaintiff  had  the  right  to  conduct  the 
water  from  the  line  of  his  land  to  his  barn,  or  distribute  it  over  his 
farm  according  to  his  own  views  of  his  interests,  or  the  customary 
rules  of  husbandry,  but  he  had  not  a  right  wantonly  to  exercise 
this  privilege  for  the  purpose  of  injuring  the  defendant.  If  the 
evidence  proves  that  what  the  plaintiff  did  was  necessary,  or  con- 
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ducive  to  his  receiving  the  full  and  convenient  benefit  of  the  rijiht 
granted  to  him,  the  detriment  which  the  defendant  suffered,  he  was 
obliged  to  bear  ;  or  to  provide  against  it  by  the  ditches  along  the 
road,  or  across  his  land,  or  in  such  other  way  as  the  situation  of 
the  place  would  allow.  On  the  other  hand,  if  the  plaintiff,  under 
pretence  of  his  right,  wantonly  constructed  anything  on  his  own  land 
not  for  the  convenient  and  reasonable  exercise  of  the  right,  to  the 
injury  of  the  defendant's  land,  that  construction  would  be  a  nuis- 
ance ;  but  Mr.  Dyer's  right  in  such  case,  would  be  to  remove  the 
thing  which  caused  the  nuisance,  not  to  remove  any  other  construc- 
tion which  was  lawfully  made.  His  right  to  abate  extended  only  to 
the  thing,  or  part  of  the  thing,  which  caused  the  nuisance,  not  to 
the  part  which  was  lawful  and  proper.  The  law  in  a  few  cases 
gives  this  right  of  redress  ;  but  in  exercising  it,  a  man  must  be  care- 
ful not  to  do  more  than  the  law  would  do  for  him.  In  this  case,  the 
defendant  abated  the  dam  ;  but  if  the  dam  was  erected  at  the  right 
place,  and  was  of  such  height  only,  as  was  necessary  to  give  effect 
to  the  intention  of  the  grantor,  the  defendant  had  no  right  to  abate 
it,  even  if  the  plaintiff  had  connected  with  it  some  other  construc- 
tion, which  was  a  nuisance.  If  the  dam  was  higher  than  needful  for 
this  purpose,  and  if  in  consequence  of  the  excess  of  height,  it  diverted 
more  water  than  was  necessary,  and  so  much  as  to  be  hurtful  to  the 
defendant's  land  below  the  road,  the  defendant  might  lawfully  have 
reduced  the  dam  to  the  necessary  height.  I  will  now  call  your  atten- 
tion to  the  questions  of  fact,  about  which  you  are  to  inquire.  Dis- 
miss from  your  consideration  the  rights  of  all  other  persons  owning 


land  *on  this  stream.     It  will  be  time  enough  to  inquire 
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whether  such  persons  are  injured  when  they  complain. 
You  will  then  inquire, — First,  whether  the  dam  erected  by  Depui, 
was  in  the  same  place  as  the  original  dam?  If  it  was,  the 
defendant  cannot  complain  on  that  score.  Secondly,  if  the  dam 
was  erected  at  a  different  place,  then  inquire  whether  the  place 
was  changed  with  the  consent  or  assent  of  the  defendant.  The 
defendant  says,  the  three  dams  were  on  three  different  foundations, 
and  that  the  plaintiff  changed  the  place  for  his  own  benefit,  and 
against  his  (the  defendant's)  will.  The  plaintiff  contends  that  it 
was  erected  on  the  old  foundation :  but  if  it  was  not,  yet  the 
defendant  assented  to  the  change  of  the  plan ;  and  he  relies  on  the 
fact,  that  he  acquiesced  in  the  change  of  place  made,  by  Samuel 
Dyer,  to  show  that  the  defendant  considered  a  slight  variation  of 
no  importance;  and  also  upon  a  declaration  of  the  defendant  which 
he  contends  he  has  proved,  that  he  knew  the  plaintiff  had  a  right, 
but  not  to  conduct  the  water  as  he  did.  This  fact  is  for  you  to 
determine.  If  the  dam  was  erected  at  a  different  place,  against  the 
defendant's  will,  he  had  the  right  to  take  it  down.  If  on  the  same 
place,  or  at  a  different  place,  and  there  is  evidence  to  satisfy  you 
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that  the  defendant  assented  to  it,  then  he  had  no  right  to  remove 
it.  If  you  find  for  the  plaintiff  on  these  points,  then  you  will  pro- 
ceed to  the  defendant's  part  of  the  case — the  facts  of  non  user  and 
adverse  occupancy.  The  plaintiff  admits  that  twenty-one  years  ncn 
user  or  adverse  enjoyment  would  defeat  his  right ;  but  he  denies 
the  fact  of  non  user  during  so  long  a  period.  The  defendant  has 
requested  the  court  to  charge  that  the  presumption  to  defeat  the 
right,  does  arise  from  non  user,  during  a  less  period  than  twenty- 
one  years ;  but  less  than  twenty-one  years  is  certainly  insufficient 
for  this  purpose.  The  defendant  has  also  requested  the  court  to 
charge,  that  there  is  no  evidence  that  the  defendant  assented  to  a 
change  of  the  foundation  of  the  dam ;  but  I  cannot  say  that  there 
is  no  evidence  upon  this  point.  If  you  should  find  for  the  plain- 
tiff, you  will  also  assess  such  damages  as  the  plaintiff,  in  your 
judgment  may  be  entitled  to,  under  all  the  circumstances  of  the 
case. 

The  jury  found  a  verdict  for  the  plaintiff,  with  three  hundred 
dollars  damages,  and  the  defendant's  counsel  having  excepted  to 
the  charge,  took  this  writ  of  error  and  filed  the  following  excep- 
tions. 

1.  Because  the  judge  told  the  jury  that  the  construction  given 
i)j  the  defendant  below,  was  unreasonable,  inasmuch  as  the  defend- 
ant below  did  contend  that  the  grant  had  respect  to  the  dam  as  it 
stood,  and  the  water-course  as  it  actually  existed  at  the  date  of  the 
deed  (22d  February  1813). 

*593~l  Because  he  contended  that  the  water-course  terminated  in 
-•  *the  tract  now  owned  by  John  Chappell,  and  before  it 
reached  Depui's  land. 

Because  he  contended  that  the  plaintiff  had  no  right  to  have  the 
water-course  extended  further ;  and  that  the  only  right  which  the 
plaintiff  below  acquired  by  deed,  was  to  enter  upon  the  land  where 
it  terminated,  and  take  the  water  out  of  the  trench  there. 

Because  he  contended  that  to  that  place  the  plaintiff  below  must 
go  for  water — that  he  might  drive  his  cattle  there  to  drink,  but 
that  he  had  no  right  to  conduct  the  water  further. 

Because  the  judge  told  the  jury  that  the  plaintiff  below  had  a 
right  to  conduct  the  water  from  the  line  of  his  land  to  his  barn,  or 
to  distribute  it  over  his  farm,  according  to  his  own  views  of  hi8 
interests. 

2.  Because  the  judge  told  the  jury  that  the  phrase  in  the  deed, 
"together  with  the  privileges  of  part  of  the  water,"    were  very 
inapt  to  express  the  grant  of  a  right  to  water  cattle  at  the  end  of 
the  watercourse,  or  to  dip  it  out  at  the  place  and  carry  it  away,  as 
has  been  contended. 

3.  Because  the  judge  told  the  jury,  that  the  question,  whether 
the  dam  erected  by  the  plaintiff  was  of  greater  height  than  the  dam 
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which  existed  at  the  date  of  the  grant,  was  unimportant,  and  that 
it  could  not  reasonably  be  supposed,  that  the  height  of  the  dam 
entered  into  the  contemplation  of  the  parties. 

4.  Because  the  judge  told  the  jury  that  the  right  of  the  plain- 
tiff below  could  not  certainly  be  lost  by  non-user  in  a  shorter  period 
than  a  right  of  this  nature  could  be  acquired  by  adverse  occupancy, 
viz.,  twenty-one  years :  whereas,  the  evidence  showed  that  there 
had  been  a  non-user  by  plaintiff  below  of  twenty  years,  which  was 
sufficient  to  bar  the  right. 

5.  Because  he   told   the  jury,   that  if  the  evidence  prove  that 
what  the  plaintiff  did,  was  necessary  or  conducive  to  his  receiving 
the  full  and  convenient  benefit  of  the  right  granted  to  him,  the 
detriment  which  the  defendant  suffered  he  was  obliged  to  bear. 

6.  Because  when  requested  by  the  defendant  below  to  charge 
that  the  presumption  to  defeat  the  right  does  arise  from  non-user 
during  a  less  period  than  twenty-one  years,  the  judge  said  that  less 
than  twenty-one  years  was  certainly  insufficient  for  this  purpose. 

7.  Because  when  requested  by  the  defendant  below  to  charge  that 
there  is  no  evidence  that  the  defendant  assented   to  a  change  of 
foundation  of  the  dam,  the  judge  said,  "  I  cannot  say  that  there  is 
no  evidence  on  this  point."     And  the  plaintiff  in  error  alleges 
there  was  such  evidence. 

*Mr.  H.  Hubbell  and  Mr.  Randall  for  the  plaintiff  in 
error,  cited  Strickler  v.  Todd,  10  S.  &  R.  63  ;  Baldwin  v.  ' 
Collins,  10  Wend.  167  ;  Stiles  v.  Hooker,  7  Cowen  266  ;  Hewlins 
v.  Shippan,  5  Barn.  &  Cress.  221 :  11  E.  C.  L.  R.  207  ;  Butz  v. 
Ihrie,  1  Rawle  218 ;  Lefevre  v.  Lefevre,  4  S.  &  R.  241 ;  3  Bac. 
Abr.  398,  tit.  Grant ;  Mason  v.  Hill,  5  Barn.  &  Ad.  1 ;  27  E.  C. 
L.  R.  1 ;  Mason  t>.  Hill,  3  Barn.  &  Ad.  304 ;  23  E.  C.  L.  R.  76 ; 
Saunders  v.  Newman,  1  Barn.  &  Aid.  250 :  Moore  v.  Rawden,  3 
Barn.  &  Cress.  339,  10  E.  C.  L.  R.  99;  3  Campb.  514;  Pentman 
v.  Smith,  4  East  107  ;  Hooker  v.  Bray,  10  Wend.  260 ;  Hughes 
v.  Herser,  1  Binn.  463 ;  Commonwealth  v.  Passmore,  1  S.  &  R. 
219;  Hepburn  v.  McDowell,  17  Id.  383;  McCalmont  v.  Whitaker, 
3  Rawle  84  ;  Angel  on  Water  Courses  50  63 ;  Nitzell  v.  Paschall, 
3  Rawle  76 ;  Nichol  v.  McFarlane,  3  Watts  166 ;  McKillip  t;. 
Mcllhenny,  4  Id.  317 ;  Haight  v.  Aqueduct  Co.,  4  Wash.  C.  C. 
Rep.  601;  Congleton  v.  Patterson,  10  East  130:  2  Danv.  233; 
Pastorius  v.  Fisher,  1  Rawle  27  :  Hepburn  v.  McDowell,  2  Id. 
82;  Tyler  v.  Wilkinson,  4  Mason  401 ;  3  Bl.  Comm.  5 :  5  Bac. 
Abr.  152 ;  16  Vin.  Abr.  Nuisance,  U.  pi.  3 ;  12  Mod.  510 ;  How- 
ell  v.  McCoy,  3  Rawle  269. 

Mr.  Mattery,  contra,  cited  Cooper  v.  Smith,  9  S.  &  R.  33;  Wor- 
rail   v.  Rhodes,  2   Wharton's  Rep.  427;  Yeakle  v.  Nace,  2  Id. 
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123;  Beidelman  v.  Foulk,  5  Watts  308;  Hoy  v.  Sterrett,  2  Id. 
327. 

The  opinion  of  the  court  was  delivered  by 
SERGEANT,  J. — This  was  an  action  on  the  case  brought  by 
Moses  Depui  against  Joseph  Dyer,  for  pulling  down  and  destroy 
ing  a  dam,  which  had  been  erected  by  the  plaintiff  on  the  land  of 
the  defendant,  for  the  purpose  of  turning  upon  the  plaintiff's  land, 
a  stream  of  water  which  naturally  flowed  in  another  direction. 
The  plaintiff  claimed  the  right  to  erect  the  dam,  and  to  cut  a  trench 
on  his  own  land,  and  open  one  on  the  Land  of  an  intervening  neigh- 
bor (Chappell),  so  as  to  conduct  the  water  thus  diverted  by  means 
of  the  dam,  to  his  farm  and  dwelling,  there  to  use  it  for  the  various 
purposes  of  husbandry. 

At  and  before  the  22d  of  February  1813,  Joseph  Dyer,  Sen., 
was  the  owner  of  a  large  tract  of  land,  partly  in  Philadelphia  and 
partly  in  Montgomery  county.  A  dam  had  previously  been  erected 
on  his  land  by  which  the  water  was  diverted.  On  that  day  he  con- 
veyed to  the  plaintiff  Moses  Depui,  forty-two  acres  sixty-one 
perches :  "  together  with  the  privilege  of  a  part  of  the  water  flowing 
along  a  certain  ditch  or  water-course  from  John  Hogeland's  land 
through  and  across  the  said  Joseph  Dyer's  other  land,  on  condition 
*cqr-i  *that  the  said  Moses  Depui,  his  heirs  or  assigns,  will  at  all 
J  times  be  subject  to  and  defray  one-half  the  expenses  of  keep- 
ing or  repairing  the  dam,  and  clearing  out  the  said  ditch  or  water- 
course," "  to  have  and  to  hold  the  said  tract  or  parcel  of  land  above 
described,  with  the  privilege  of  part  of  the  water  as  aforesaid." 

On  the  7th  of  February  1815,  his  will  dated  the  9th  of  January 
1813,  was  proved.  He  devises  to  Samuel  Dyer,  a  tract  of  land 
(since  John  Chappell's),  lying  between  the  plaintiff's  land  and  the 
defendant's,  "  together  with  a  dam  or  water-course  from  John  Hoge- 
land's line  through  and  across  the  lot  of  land  hereinafter  devised  to 
my  son  Joseph  Dyer,  as  the  same  now  runs,  with  a  privilege  on 
each  side  of  said  drain  or  water-course,  one  perch  in  width,  for 
passing  and  repassing  to  mend,  repair  and  clean  out  said  drain  or 
water-course,  as  often  as  the  same  may  be  necessary,  without  any 
let  or  hindrance  of  him  the  said  Joseph  Dyer,  his  heirs  or  assigns, 
with  the  water  drain  and  privilege  aforesaid  to  him  the  said  Samuel 
Dyer,  and  his  heirs  and  assigns  forever,  from  and  after  the  1st  day 
of  April  1817,  (till  which  time  it  was  devised  to  testator's  widow), 
and  subject  to  the  water  drain  now  open  and  running  through  and 
across  the  first-mentioned  lot  to  Moses  Depui's  line." 

He  then  devised  to  the  defendant,  Joseph  Dyer,  another  portion 
of  land  adjoining,  "  and  subject  to  the  aforementioned  drain  or 
water-course  from  John  Hogeland's  line  through  and  across  the 
first-mentioned  lot  of  land,  with  the  privilege  granted  to  my  son, 
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Samuel  Dyer,  his  heirs  and  assigns,  of  a  passage  or  cart-way  one 
perch  wide  on  each  side  of  said  drain,  for  clearing  and  repairing 
the  same." 

Much  parol  evidence  was  given  to  show  the  times  when  the  dam 
was  built  or  renewed,  its  size  and  height,  and  the  nature  and  extent 
of  the  drain  or  water-course,  as  well  as  the  situation  in  which  it 
had  been  for  twenty  years  before  the  bringing  of  this  suit ;  for  all 
of  which  I  refer  to  the  evidence  and  the  charge  of  the  court :  the 
latter  supplying  (by  admission  of  counsel)  some  deficiencies  in  the 
former,  occasioned  by  the  loss  of  the  original  notes  of  the  judge 
who  tried  the  cause. 

The  first  and  principal  question  raised  by  the  defendant  below  is, 
what  was  the  nature  and  extent  of  the  right  granted  by  Joseph 
Dyer,  Sen.,  to  the  plaintiff  by  the  deed  of  the  22d  of  February 
1813.  The  defendant  contends,  that  it  conveyed  to  him  no  more 
than  a  right  to  use  the  water  exactly  as  it  then  was ;  and  he  alleges 
that  the  dam  then  extended  only  to  within  a  hundred  and  fifty 
yards  of  the  plaintiff's  line:  and  that  he  therefore  had  no  right  to 
go  upon  Chappell's  land  and  cut  a  drain  up  to  his  line  and  beyond 
it  through  his  land.  On  this  point,  however,  the  evidence  is  by  no 
means  clear.  Some  of  the  witnesses  speak  of  the  trench  as  run- 
ning up  to  the  plaintiff's  line  :  and  the  words  of  the  will  of  Joseph 
Dyer,  Sen.,  under  which  the  defendant  claims,  expressly  describe 
it  as  running  through  and  *across  the  first-mentioned  lot  to  r*-q^ 
Moses  Depui 's  line.  The  defendant  further  says  that  this  ' 
grant  is  no  more  than  the  privilege  of  watering  cattle,  which  the 
plaintiff  could  exercise  by  driving  them  into  the  ground  now  Chap- 
pell's  ;  but  the  grant  is  not  restricted  to  the  watering  of  cattle.  It 
is  a  general  privilege  of  a  part  of  the  water ;  and  as  there  is  no 
limit  or  restriction  placed  upon  it,  it  must  be  construed  most  bene- 
ficially for  the  grantee,  especially  as  he  is  subject  to  the  onerous 
burthen  of  paying  one-half  the  expense  of  keeping  up  the  dam  and 
clearing  out  the  drain.  Water  is  useful  and  necessary  to  a  farm 
for  various  purposes,  besides  merely  watering  cattle ;  and  we  think 
it  was  a  right  to  use  a  portion  of  the  water  in  the  way  it  is  custom- 
ary and  necessary  to  use  it  for  the  benefit  of  the  land  conveyed. 
If  to  do  so  it  was  necessary  to  conduct  it  on  and  along  the  plain- 
tiff's farm  by  a  trench,  if  that  was  the  only  way  in  which  he  could 
beneficially  use  the  privilege,  he  might  cut  the  trench  and  conduct 
the  water,  and  might  renew  and  repair  the  dam  for  the  purpose. 
It  is  evident  that  the  grantor  and  grantee  thought  it  an  important 
privilege  ;  and  the  grantor  has  with  scrupulous  justice  fortified 
and  secured  it  by  various  clauses  in  his  will,  when  he  came  to  divide 
his  land  among  his  children,  expressly  making  their  devises  sub- 
ject to  this  privilege,  and  even  giving  to  his  son  Samuel  (of  whom 
Chappell  bought),  the  right  of  a  perch  in  width  on  each  side  of  the 
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drain  in  the  defendant's  land  for  passing  and  repassing  to  make 
the  necessary  repairs  in  the  drain  and  cleaning  it  out.  Afterwards 
in  the  devise  to  Joseph  Dyer,  the  defendant,  the  testator  makes  his 
land  subject  to  the  drain  and  to  the  privilege  of  a  passage  for  clean- 
ing and  repairing  it.  Under  these  grants  and  liabilities  the  defend- 
ant holds  ;  and  they  show  the  clear  understanding  and  determination 
of  the  testator  that  this  drain  was  to  subsist  and  remain  in  perpetu- 
urn  as  a  matter  of  importance  to  the  enjoyment  of  the  properties 
by  the  respective  owners.  For  an  abuse  of  the  privilege,  by  which 
an  injury  would  be  sustained  by  any  one  person,  such  person  has 
remedy  by  action,  or  by  exercising  his  summary  power  of  abating 
the  nuisance,  in  the  manner,  however,  and  to  the  extent  only  which 
the  law  allows. 

The  next  allegation  of  the  defendant  is,  that  the  judge  erred  in 
declining  to  tell  the  jury  that  there  was  no  evidence  that  the 
defendant  assented  to  a  change  of  the  foundation  of  the  dam. 
There  is  certainly  something  of  that  kind  stated  in  the  charge  of 
the  court  to  have  been  relied  upon  by  the  plaintiff.  The  judge 
says,  "  the  plaintiff  relies  upon  the  acquiescence  of  the  defendant 
in  the  change  of  place  made  by  Samuel,  to  show  that  the  defend- 
ant considered  a  slight  variation  of  no  importance ;  and  also  upon 
a  declaration  of  the  defendant  which  he  contends  he  has  proved, 
that  he  knew  the  plaintiff  had  a  right,  but  not  to  conduct  the  water 
as  he  did."  In  a  case  where  the  notes  of  the  evidence  have  been 
mislaid,  and  it  is  admitted  that  the  evidence  which  the  judge  states 
*^qy-i  in  his  charge  is  *to  be  taken  as  correctly  stated,  the  plain- 
J  tiff  has  a  right  to  insist  that  there  is  here  some  evidence, 
however  slight,  and  that  the  judge  could  not  truly  say  there  was 
none. 

Another  point  which  has  been  strongly  pressed  is,  that  the 
judge  erred  in  what  he  said  as  to  the  height  of  the  dam,  viz.,  that 
even  if  it  was  higher  than  the  original  dam,  to  the  injury  of  the 
defendant,  the  latter  had  the  right  only  to  reduce  it  to  its  proper 
height,  but  not  entirely  to  demolish  it.  But  this  doctrine  is  cer- 
tainly that  both  of  reason  and  authority.  The  party  exercising  the 
right  to  abate  a  nuisance,  can  only  remove  or  take  away  so  much 
as  constitutes  the  nuisance.  He  cannot  destroy  other  erections 
which  are  innocent  and  lawful,  merely  because  they  happen  to  be 
connected  with  the  injurious  part.  The  common  law  is  conserva- 
tive in  its  character,  and  does  not  authorize  the  wanton  destruction 
of  property.  In  Cooper  v.  Marshall,  1  Burr.  259,  it  was  decided 
that  a  commoner  cannot  destroy  the  lords'  conies  and  their  burrows 
because  they  are  in  excess.  You  can,  says  Denison,  J.,  at  the 
utmost  only  abate  so  much  of  the  thing  as  is  a  nuisance.  You 
cannot  destroy  the  whole,  (which  is  the  right  here  denied),  but 
only  so  much  of  the  thing  as  makes  it  a  nuisance.  In  Sir  J. 
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Strange,  688,  in  the  case  of  Rex  v.  Papineux,  Lord  Chief  Justice 
Raymond  expressly  declares  so.  Suppose  a  man  builds  his  house 
so  high  as  to  be  a  nuisance  to  his  neighbor  by  obstructing  his  lights, 
or  in  any  other  respect  arising  from  its  excess,  you  can't  destroy 
the  whole  house  but  only  so  much  of  it  as  by  its  excess  above  what 
is  allowable  constitutes  the  nuisance. 

The  defendant  further  contends  that  the  plaintiff,  even  though 
originally  entitled,  had  lost  his  right  by  non-user  for  twenty  years  ; 
and  assigns  for  error  that  the  judge  charged  that  the  presumption 
to  defeat  such  right  does  not  arise  from  a  non-user  for  a  less  period 
than  twenty-one  years.1 

In  this  position  we  think  the  court  below  was  right,  and  that  the 
rule  on  the  subject  in  Pennsylvania  is  founded  in  the  analogy  to 
our  act  of  limitations  of  1785,  in  relation  to  lands,  which  fixes  the 
period  of  twenty-one  years ;  in  the  same  manner  as  in  England  the 
rule  is  established  by  analogy  to  their  statute  of  limitations  of  21 
Jac.  1,  c.  16,  relating  to  lands  there.  There  are  undoubtedly  to 
be  found  scattered  through  our  reports  dicta  of  some  of  the  judges 
of  this  court  at  variance  with  this  doctrine ;  but  these  expressions 
have  been  used  in  cases  where  the  exact  time  is  riot  material  in 
the  cause,  and  it  was  not  therefore  necessary  to  be  precise  in  lan- 
guage. 

Judgment  affirmed. 

1  See  2  Wharton  *429. 

Cited  by  counsel,  6  Wharton  206  ;  7  Watts  &  Sergeant  156 ;  4  Ban-  407  ; 
7  Id.  537  ;  8  Harris  88  ;  12  Id.  451 ;  9  Casey  171  ;  12  Id.  316 ;  5  Wright  156  ; 
7  P.  F.  Smith  109.  ||  8  W.  N.  C.  49 1. [I 

Cited  by  the  court,  3  Watte  &  Sergeant  542 ;  3  Casey  313. 

||  Where  an  easement  is  given  by  deed  there  is  no  presumption  from  mere 
non-user  in  analogy  to  the  statute  of  limitations :  nothing  less  than  an  abso- 
lute denial  of  the  right  followed  by  an  enjoyment  inconsistent  with  its 
exercise  for  twenty-one  years  can  amount  to  an  extinguishment,  Lindeman  v. 
Lindsey,  19  Smith  93 ;  Bombaugh  c.  Miller,  1  Norris.  203. U 
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ACCOUNT   RENDER. 

See  COURTS,  3.     EVIDENCE,  8.    JUS- 
TICE OF  THE  PEACE,  1. 

ACTS  OF  ASSEMBLY. 

See  CANALS,  &c. 

ADMINISTRATION. 

A.  made  his  will  in  Ireland  in  1808, 
by  which  he  devised  all  the  residue 
of  his  estate  after  the  payment  of 
debts,  to  B.,  C.  and  D.,  in  trust,  to 

Eay  the  income,  &c.,  to  his  son  E.  for 
is  life,  and  so  long  as  he  should 
remain  unmarried  ;  and  provided 
he  married  with  the  consent  of  the 
executors,  then  to  continue  to  pay 
him  the  income,  &c.,  until  the  birth 
of  his  first  child,  and  then  that  he 
should  be  put  in  possession  of  the 
land,  &c.,  he  previously  settling 
the  same  on  the  issue  of  the  mar- 
riage ;  but  in  case  he  should  die 
unmarried,  &c.,  then  to  a  nephew, 
&c.  The  testator  appointed  B.,  C. 
and  D.  executors,  and  died  in 
America  in  1809,  and  his  will  was 
proved  in  Ireland  in  1815.  His 
son  E.  died  in  New  York,  in  1823, 
having  made  a  will,  by  which  he 
bequeathed  the  residue  to  F.  and 
G.,  and  leaving  a  son  II.  to  whom 
he  gave  a  small  legacy.  In  1825, 
letters  of  administration  cum  te»- 
tamento  annexo  of  A.  were  granted 
to  I. ;  and  on  his  death,  letters 
were  granted  to  II.,  the  grandson 
of  the  testator.  H.  afterwards  died 
intestate  ;  and  application  for  the 
vacant  administration  was  made 
iu  1838  by  J.,  on  the  ground  of  a 


power  of  attorney  from  the  surviv- 
ing executor  of  A.,  which  was  dated 
in  1827,  in  Ireland,  and  sent  out 
with  a  blank  for  the  name  of  the 
attorney,  and  also  with  a  power  of 
appointment  by  the  widow  of  H, 
Application  was  also  made  by  a 
person  residing  in  Ireland,  who 
claimed  as  a  purchaser  of  the  in- 
terest of  F.  under  the  will  of  II. 
Held,  that  the  power  of  attorney 
produced  by  J.  was  too  stale  at  the 
expiration  of  ten  years,  to  sustain 
the  nomination,  and  that  there  was 
nothing  to  warrant  the  grant  of 
administration  to  any  other  person. 
Blakeley's  Estate.  361 

ADMINISTRATION  ACCOUNTS. 
See  ERROR,  4.     PARENT  AND  CHILD. 

ADMINISTRATOR. 

See  EXECUTOR.     INTESTATE,  2. 
WILLS,  5. 

AFFIDAVIT  OF  DEFENCE. 

See  AGENT,  1.  BILLS  OF  EXCHANGE, 
3,  5.  LANDLORD  AND  TENANT. 
PRACTICE,  2. 

AGENT. 

1.  In  an  action  in  the  District  Court 
for  the  City  and  County  of  Phila- 
delphia, by  the  payee  of  a  bill 
against  the  drawer,  the  defendant 
filed  an  affidavit  of  defence,  stating 
that  he,  as  agent  for  R.  J.  (the 
drawee  of  the  bill),  purchased  cer- 
tain merchandise  of  the  plaintiff; 
that  the  name  of  his  principal  was 
disclosed  by  him  to  the  plaintiff  at 
(587) 
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and  before  the  time  of  the  pur- 
chase ;  that  the  merchandise  was 
furnished  to  the  principal,  upon  the 
credit  and  for  the  use  of  the  prin- 
cipal ;  and  that  the  bill  of  exchange 
was  given  by  him  to  the  plaintiff 
in  payment  for  the  said  merchan- 
dise, &c.  Held,  that  this  was  a 
sufficient  affidavit  of  defence  to  pre- 
vent a  judgment.  Roberts  v.  Aus- 
tin. 313 

2.  A  factor  who  remits  a  bill  to  his 
principal  in  payment  of  goods  sold 
on  his  account,  and  endorses  the 
bill  does  not  thereby  become  per- 
sonally responsible  to  his  principal, 
if  he  receives  no  consideration  for 
guaranteeing,   and   does    not    ex- 
pressly undertake  to  do  so.    Sharp 
v.  Emmet.  288 

3.  The   receipt  of  a  certain  amount 
per  cent,  upon  sales,  for  "  commis- 
sion and  guaranty,"  does  not  create 
a  contract  to  guaranty  the  validity 
of  a  bill  purchased  bona  fide  in  the 
usual  course   of  business  and  re- 
mitted to  the  principal.     Ibid. 

And  see  EVIDENCE,  3.  STOPPAGE  IN 
TRANSITU.  VENDOR  AND  VENDEE, 
2. 

AGREEMENT. 

Agreements  made  for  the  settlement 
of  family  disputes  are  favorably  re- 
garded by  the  courts ;  and  such 
agreements  will  be  more  strictly 
enforced  than  others,  especially 
after  a  lapse  of  time.  Barton  v. 
Wells.  225 

And  see  COURT  AND  JCRT,  2.  EXE- 
CUTORS, 1.  HUSBAND  AND  WIFE, 
1.  PLEADING,  1,  2. 

AMENDMENT. 

See  COURTS,  6. 

APPEAL. 

See  COURTS,  2.     ERROR  AN.D  APPEAL. 
JUSTICE  OF  THE  PEACE,  2. 

APPRENTICE. 

An  infant  under  seven  years  of  age 
may  be  bound  apprentice  in  any 
art,  mystery,  occupation,  or  labor, 
with  the  assent  of  his  parent,  guar- 
dian or  next  friend,  under  the  act 


of  29th  of  September  1770.    Brotz- 
man  v.  Bunnell.  128 

ARBITRAMENT. 

See  ERROR,  &c.,  1. 

ARSON. 
See  CRIMINAL  LAW,  1,  2,  3. 

ASSIGNMENT  FOR  THE  BENE- 
FIT OF  CREDITORS. 

1.  An  assignment  for  the  benefit  of 
creditors  directed  the  apportion- 
ment of  the  fund  to  them  according 
to  a  certain  order,  viz.,  1st,  to  the 
payment  of  a  note  for  a  certain 
amount  to  T.  S.  2d,  To  the  pay- 
ment of  a  note  for  a  certain  amount 
to  J.  V.  3d,  To"  pay  and  discharge 
$225,  due  and  owing  to  A.,  C.,  B.  & 
Co.,"  by  the  assignor.  It  appeared 
on  a  hearing  before  an  auditor,  that 
A.,  C.,  B.  &  Co.  claimed  to  be  cred- 
itors for  money  lent,  and  on  other 
accounts,  the  only  evidence  of 
which  was  their  book  of  original 
entries.  They  also  held  a  note  for 
$265,  upon  which  they  claimed : 
Held,  that  the  auditor  was  right  in 
allowing  the  payment  to  A.,  C., 
B.  &  Co.  of  the  amount  mentioned 
in  the  assignment.  Osborne's  Es- 
tate. 267 

2.  Where  an   assignment  was  made 
for  the  benefit  of  creditors,  and  the 
landlord  of  the  assignor  gave  notice 
to  the  assignee  of  the  amount  of 
rent  due,  before  the  sale  or  removal 
of  the  goods,  and  told  him  that  he 
wished  to  have  it  secured  for  him, 
which  the  assignee  promised  to  do, 
as  far   as  the  law  allowed,  it  was 
held,  that  the  assignee  was  justified 
in  paying  the   amount   of  rent  to 
the  landlord.  Ibid. 

3.  An  assignment  was  made  by  P.,  S. 
&  Co.  of  all  their  estate  and  effects, 
in  trust  for  the  payment  of  cred- 
itors, by  classes  :  the  provision  for 
the  2d  class  being  in   these  words, 
"  2d,  to    pay    and  satisfy   all   and 
every  sum  and  sums  of  money  bor- 
rowed by  the  said  firm,  from    in- 
dividuals or  firms,  and  for   which 
either  the  bond  or  promissory  note 
of  P.,  S.  &  Co.  has  been  given,  and 
fully  to  indemnify  and  save  harm- 
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less  all  and  every  individual  and 
firm  of  and  from  all  loss  for  or  by 
reason  of  any  promissory  note, 
draft  or  bill  of  exchange,  drawn, 
endorsed  or  accepted,  or  signed  by 
him  or  them,  for  the  accommodation 
of  the  said  parties  of  the  first  part." 
The  plaintiffs  had,  about  a  year  be- 
fore the  assignment,  sold  goods  to 
P.,  S.  &  Co.,  for  which  the  notes  of 
the  latter  were  taken.  When  these 
notes  became  due,  P.,  S.  &  Co. 
were  in  difficulties,  and  the  plain- 
tiffs agreed  to  renew  the  notes  upon 
the  payment  of  part.  Ttie  original 
notes  and  many  of  those  given  in 
renewal  were  deposited  by  the 
plaintiffs  in  bank,  and  some  of 
1)0th  kinds  were  discounted  at  bank 
for  the  plaintiffs ;  and  some  had 
been  transmitted  by  the  plaintiffs 
to  their  correspondents,  for  the 
price  of  whose  goods  sold  by  the 
plaintiffs  to  P.,  S.  &  Co.  they  had 
been  taken.  The  method  pursued 
by  the  parties  was  this : — When  a 
note  became  due,  P.,  S.  &  Co.  took 
a  new  note  for  the  amount  they 
wished  renewed,  adding  interest,  to 
the  counting-house  of  the  plaintiffs, 
and  received  from  them  their  check 
or  money  for  the  amount  of  the 
new  note :  P.,  S.  &  Co.  then  drew 
the  amount  of  the  plaintiffs'  check 
out  of  batik  and  applied  that  money 
towards  the  taking  up  of  the  old 
notes;  they  (P.,  S.  &  Co.)  paying 
the  difference  between  the  notes 
and  the  interest,  with  their  own 
funds.  The  notes  were  thus  re- 
duced and  renewed  from  time  to 
time :  Held,  that  the  plaintiffs  were 
not  entitled,  in  respect  to  these 
notes,  to  come  in  as  creditors  of 
the  2d  class.  Hacker  v.  Perkins.  95 
4.  B.  &  A.,  residing  in  Philadelphia, 
made  an  assignment  of  all  their 
estate  and  effects,  for  the  payment 
of  such  creditors  as  should  "  exe- 
cute a  full  and  sufficient  release 
and  discharge  of  their  debts,  claims 
and  demands,  respectively,  to  them, 
on  or  before  the  first  day  of  Octo- 
ber 1832."  S.  <fc  D.  &  Co.,  mer- 
chants in  New  York,  and  creditors 
of  B.  &  A.,  on  the  first  day  of 
October  1832,  wrote  a  letter  to  the 
assignees,  as  follows  :  "  We  re- 
ceived per  Mr.  W.  B.  (one  of  the 


defendants)  this  morning,  a  letter 
stating  that  you  were  the  as- 
signees of  B.  &  A.'s  estate ;  and 
that  the  release  would  expire  at 
12  o'clock,  M.  this  day.  As  there 
has  been  no  schedule  of  their  affairs 
presented  to  us,  or  any  assign- 
ment-release offered  us  for  signa- 
ture, (neither  do  we  know  of  any 
left  in  this  city  for  signature) 
therefore  we  now,  and  by  this 
writing  agree  to  become  a  party  to 
the  assignment  and  release  left  in 
your  hands,  dated  August  2d,  1832, 
on  condition  of  the  same  paying 
twenty-five  per  cent,  dividend  on 
our  claim — and  this  shall  be  a  full 
and  free  discharge  from  all  claims 
we  may  have  against  the  firm  of 
B.  &  A.,  the  same  as  if  we  had 
signed  the  release  in  your  hands." 
This  paper  was  signed  "  S.  &  F. 
D.  &  Co.,  by  S.  F.  D."  In  an  ac- 
tion by  S.  &  F.  D.  &  Co.  against 
B.  &  A.,  it  was  held,  that  the  paper 
was  inoperative  as  a  release  under 
the  assignment;  1st,  Because  it 
was  not  under  seal ;  and  2d,  On 
account  of  the  condition  contained 
in  it.  Agnew  v.  Dorr.  131 

5.  An  assignment  was  made  in  1835, 
by  A.  &  B.  of  all  their  estate  and 
effects  for  the  benefit  of  certain 
creditors  who  should  release,  Ac. 
This  assignment  was  duly  re- 
corded. There  being  a  surplus  in 
the  hands  of  the  assignee  after 
paying  the  releasing  creditors,  A. 
A  B.  executed  two  instruments  un- 
der seal,  in  March  1836,  by  one  of 
which  they  assigned  the  surplus  to 
the  same  assignee  in  trust  to  pay 
the  same  to  certain  creditors  who 
had  signed  a  letter  of  license,  and 
by  the  other  of  which  they  also  as- 
signed the  surplus  to  the  same 
assignee,  in  trust  to  pay  the  same 
to  such  creditors  as  should  release 
within  a  certain  time.  Held,  that 
these  instruments  came  within  the 
provisions  of  the  act  of  1818,  and 
ought  to  have  been  recorded  in  con- 
formity with  that  act ;  and  not 
having  been  recorded,  that  the 
fund  was  liable,  in  the  hands  of 
the  assignee,  to  an  attachment  at 
the  suit  of  a  creditor  who  had  not 
released.  Flanagin  v.  Wetherill. 
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6.  Where  assignees  for  the  benefit 
of  creditors  sold  some  of  the  poods 
at  private  sale,  and  delivered  them 
to  the  purchaser,  who  failed  to  pay, 
it  was  held,  that  they  were  chargea- 
ble with  the  amount :  it  appearing 
that  the  credit  of  the  vendee  was 
doubtful,  and  that  the  assignors 
had  refused  to  trust  him  before  the 
assignment.  Estate  of  Davis  & 
Desauque.  530 

And  see  PARTNERSHIP,  3.  STOPPAGE 
IN  TRANSITU. 

ASSUMPSIT. 

See  PLEADING,  1,  2. 

ATTACHMENT  (FOREIGN). 

1.  Partnership  effects  are  liable  to  be 
attached  by  process  of  foreign   at- 
tachment, in  a  suit  brought  against 
one  of  the    partners   to   recover  a 
private  debt  due  by  him.     Morgan 
v.  Watmough.  125 

2.  On  such  process  the  sheriff  must 
seize  all  the  goods,  and  take  them 
into  his  possession,  if  they  are  sus- 
ceptible of  seizure  or   manual  oc- 
cupation. Ibid. 

3.  In   a  scire  facias  against  a  garni- 
shee. after  a  judgment  in  a  foreign 
attachment,  the  plaintiff  is  entitled 
to  recover  the  amount  of  the  judg- 
ment with   interest,  although    the 
first   judgment   includes   interest. 
Flanaginv.  Wetherill.  280 

4.  On  the  issue  of  nulla  bona,  in  a 
scire  facias  against  a  garnishee,  the 
jury   found   for  the   plaintiff,   and 
assessed  the  damages  at  a  certain 
sum,  being  the  amount  of  a  judg- 
ment in   the  attachment  with  the 
interest.      The    property    in     the 
garnishee's     hands,    was    money. 
Held,  that  though  the  jury  ought 
to  have  found  the  property  was  in 
the  hands  of  the  garnishee,  yet  the 
defect  was  merely   in    form,   and 
this   court,    on   error,    would   not 
reverse  on  this  account,  but  would 
consider  the  verdict  and  judgment 
as  amended   by   the   court   below. 

Ibid. 
And  see  ASSIGNMENT,  5. 

ATTORNEY  IN  FACT. 
See  ADMINISTRATION.     AGENT. 


BANK. 
See  BILLS  OF  EXCHANGE,  7. 

BARK. 

See  INSPECTOR. 

BARON  AND  FEME. 
See  HUSBAND  AND  WIFE. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  A  bill  of  exchange  was  drawn  by 
A.  C.  &  Co.  at  New  Orleans,  upon 
S.  &  M.  A.  &  Co.  at  New  York,  and 
accepted  by   the   latter,    but    pro- 
tested for  non-payment.     The  firm 
of  A.,  C.  &  Co.  consisted  of  S.   A., 
M.  A.,  and  W.  C.     The  firm  of  S. 
&  M.  A.  &  Co.,  consisted  of  S.  A., 
M.  A.  and  C.  C.     An  action  was 
brought  by  the  holder  of  the  bill 
against  S.  &  M.  A.  &  Co.  in  Phil- 
adelphia, as   acceptors,  and  judg- 
ment   obtained.      Afterwards    an 
action   was   brought   in    the  same 
court  by  the  same  plaintiff  against 
A.,  C.  &  Co.  as  drawers  ;  in  which 
suits,  only  S.  A.  was  served  with 
the  summons.  Held,  that  the  judg- 
ment  in  the  suit  against  S.  &  M. 
A.  &  Co.,  was  not  a  bar  to  the  suit 
against  A.,  C.  &  Co. ;  but  that  the 
plaintiffs  were  entitled  to  recover 
the   damages   against   the  latter  ; 
and  therefore  that  the  plaintiff  was 
not  bound  to  surrender  the  bill  to 
S.  A.,  on  tender  of  the  amount  of 
the  judgment  against  S.  &  M.  A.  & 
Co.   with   the   interest   and   costs. 
Allen  v.  DnionBank  of  Louisiana. 

420 

2.  A  bill  of  exchange  was  drawn  by 
the  firm  of  A.  C.  &  Co.  in  New 
Orleans,  on  the  2d  of  March,  1837, 
upon  a  firm  in   New  York,  at  60 
days  after  sight,    accepted  on  the 
20th  of  March,  1837,  and  protested 
for    non-payment   on  the   22d   of 
May  1837.    At  the  date  of  the  bill 
and  of  the  protest,  an  act  of  Louisi- 
ana was  in   force  which  provided, 
that  if  any  person  within  the  ter- 
ritory should  draw  or  endorse  any 
bill  upon  any   person    within  the 
limits   of  the    United    States,  and 
the  same   should  be  returned  un- 
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paid  with  a  legal  protest,  the 
drawer,  &c.,  should  pay  '10  per 
cent,  damages.  This  act  was  re- 
pealed in  March,  1838.  In  an  action 
brought  in  1839,  by  the  holder  of 
the  bill  against  A.  C.  &  Co.,  (one 
of  the  firm  residing  in  Philadel- 
phia), it  was  li>-ld,  that  the  defend- 
ant was  liable  for  the  10  per  cent, 
damages.  Allen  v.  Bank.  420 

3.  In  an  action  in  the  District  Court 
for  the  City  and  County  of  Phila- 
delphia by  the  endorsees  of  a   bill 
of  exchange    dated    at  Nashville, 
against   the   acceptor   residing   in 
Philadelphia,  the  defendants  filed 
an  affidavit  of  defence,  stating  that 
after  the  bill  was  due,  "  it  was  for- 
warded by  the  plaintiffs  to  D.  W. 
&  Co.  of  Nashville,"  who  by  letter, 
dated  after  the  bill  became  due,  had 
agreed  to  receive  payment  in  their 
own  notes.  &c.     In  a  supplemental 
affidavit,  the  defendant  stated  that 
he  had  seen  an   entry   in  the  ac- 
count-book   of    the     plaintiffs,   in 
which  the  bill  "  had  been  charged 
back  by  them  to  the  endorsees,  by 
whom  it   had   been   forwarded   to 
them  for   collection."     In    an  ac- 
tion in  the  same  court  by  the  en- 
dorsees against  the  drawer  of  the 
bill,  the  defendant  filed  an  affidavit 
of  defence,    stating  that  the   bill 
was   "  held,  as   the  deponent  has 
learned   since  the   same  was  due, 
by  D.  W.  &  Co.,   of  Nashville," 
who  were  indebted  to  the  defendant 
in  a  much  greater  amount,  and  by 
letter  date   after  the  bill   became 
due,  agreed  to  receive  payment  in 
their  own  notes  held  by  the  defend- 
ant;  and  the   affidavit  concluded 
with  stating,  that  the  bill  "  if  now 
held  and  owned    by  the  plaintiffs 
must  necessarily  have  been  trans- 
ferred  to  them   by  D.    W.  &  Co. 
since    the    date    of    the     letter." 
Held,  that  the  District  Court  was 
right  in  giving  judgments  for  want 
of  sufficient  affidavits  of  defence  in 
the  above  cases.     Comly  v.  Bryan. 

261 

4.  In  an  action  in  the  District  Court 
for  the  City  and  County  of  Phila- 
delphia,   brought    by   the    holder 
against  the  drawer  of  two  bills  of 
exchange,  for  f-iOO  each,  which  had 
been    protested   for   non-payment, 


the  defendant  filed  an  affidavit  of 
defence  in  the  following  words: 
"  The  two  bills  of  exchange,  where- 
of copies  have  been  tiled  of  record 
in  this  action,  were,  at  the  time  of 
their  maturity,  owned  by  S.  \V. 
&  P.  C.  T.,  the  payees :  and  these 
instruments,  being  unpaid,  said 
payees  entered  into  an  agreement 
with  them  (said  defendants)  to  pay 
them  $1900  in  Tennessee  money, 
in  full  satisfaction  of  six  drafts  of 
$500  each  (two  of  which  are  now 
sued  out  in  this  action.)  Under 
this  agreement,  defendants  made 
some  payments  on  account  of  the 
compromise  stipulated  as  above, 
and  have  tendered  the  liquidation 
in  full  upon  the  terms  specified, 
and  now  are  (as  they  have  at  all 
times  since  been)  ready  to  comply 
with  their  part  of  the  contract. 
The  draft  in  question,  if  it  be  now 
the  property  of  the  plaintiffs,  must 
have  become  so  since  the  making 
of  the  above  agreement,  which, 
having  been  entered  into  subse- 
quent to  the  maturity  of  the  paper, 
must  be  binding  upon  the  plaintiffs. 
Deponent  hopes  and  expects  to 
prove  on  the  trial  that  the  plain- 
tiffs are  not  the  owners  01  said 
paper,  but  that  the  same  actually 
belongs  to  said  Messrs.  T.,  who 
hope,  by  this  action,  to  avoid  then 
contract  entered  into  as  above/' 
Held,  that  the  District  Court  was 
right  in  giving  judgment  for  want 
of  a  sufficient  affidavit  of  defence. 
Rising  v.  Patterson.  316 

5.  The  defendant  being  indebted  to 
the  plaintiff  for  goods  sold,  drew  a 
bill  of  exchange  for  the  amount  on 
A.,  which  was  duly  accepted,  but 
not  paid.  An  action  of  assumpsit 
was  then  brought  by  the  plaintiff 
against  the  defendant,  in  which  the 
plaintiff  declared  for  goods  sold, 
work  and  labor  done,  and  on  an 
account  stated.  This  action  was 
arbitrated  by  the  defendant.  At 
the  hearing  before  the  arbitrators 
the  plaintiff  produced  no  other  evi- 
dence than  the  bill  of  exchange. 
The  arbitrators  found  that  the 
plaintiff  had  no  cause  of  action. 
The  plaintiff  appealed  ;  and  on  the 
trial  before  the  jury  the  plaintiff 
gave  in  evidence  hia  book  account 
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but  not  the  bill  of  exchange.  A 
verdict  und  judgment  were  given 
f'-r  the  defendant.  A  new  action 
was  then  brought,  in  which  the 
plaintiff  declared  against  the  de- 
fendant as  a  drawer  of  the  bill  of 
exchange.  Hdd,  that  if  the  bill 
of  exchange  were  taken  in  payment 
and  satisfaction  of  the  debt  for 
goods  sold,  &c.,  it  formed  a  dis- 
tinct cause  of  action  ;  and  that  the 
verdict  and  judgment  in  the  action 
for  the  goods  sold,  &c.,  were  not 
conclusive  against  the  right  to  re- 
cover in  this  action.  Darlington 
v.  Gray.  487 

6.  Where  an  instrument  in  the  form 
of  a  promissory  note  for  the  pay- 
ment of  a  certain  sum  of  money  to 
A.  or  bearer,   is   signed    by  three 
persons,  and  a  seal  affixed  at  the 
signature  of  one  of  them,  a  joint 
action  cannot  be  maintained  against 
the  three  ;  and   if  the   seal   be  af- 
fixed  afterwards,   and    in  the   ab- 
sence of  the  other  two,  the  instru- 
ment is  rendered  void  as  to  the  lat- 
ter.    Biery  v.  Haines.  563 

7.  An   instrument  in  the  form  of  a 
promissory  note,  issued  by  a  bank, 
with  the  corporate  seal  on  its  face, 
is   a    specialty ;    and   an   endorse- 
ment in  blank  by  the  payee  does 
not  make  him  liable  as  the  endorser 
of  a   negotiable   note.     Prevail  v. 
Fitch.  325 

8.  Where  the  payee  of  a  note  under 
seal,  endorsed  it  in  blank,  and  put  it 
in  the  hands  of  his  partner  to  ob- 
tain money  upon  it  for  the  use  of 
the  firm,  and  the  partner  delivered 
the  note  to  a  money  broker,  who 
took  it  to  the  plaintiff's  agent  and 
showed   it   to   him,  and   on  being 
asked  as  to  the  value  of  the  note, 
pointed  to  the  defendant's  endorse- 
ment,  and   assured  the   plaintiff's 
agent  of  his  sufficiency,  whereupon 
the   plaintiff  discounted  the  note  ; 
it   was    held,   that    the    plaintiff 
might   recover  back  from    the  de- 
fendant,   the   money    paid   to   the 
broker.  Ibid. 

9.  In    an    action    by    an     endorsee 
against  the  maker  of  a  note,  the 
plaintiff  is  not  bound  to  show  what 
consideration  he  gave  for  the  note, 
although  notice  has  been  given  to 
him    to   prove   the    consideration, 


unless  the  defendant  has  given 
evidence  tending  to  show  facts 
which  ought  to  exonerate  him  from 
payment,  except  as  against  a  bona 
fide  holder  for  value.  Jarden  v. 
Davis.  338 

And  see  AGENT,  1,  2.  ASSIGNMENTS, 
1;  3.  EVIDENCE.  1,  10,  11.  IN- 
TEREST. SET-OFF,  1.  PARTNER- 
SHIP. VENDOR  AND  VENDEE,  2. 

BOARDER. 

See   DISTRESS. 

BOND. 

On  the  7th  of  February  1818,  A.  con- 
veyed  to  the  defendants  a  lot  of 
ground  in  the  city  of  Philadelphia, 
in  consideration  of  $5000,  payable 
in  ten  bonds  of  $500  each  in  suc- 
cessive years,  with  interest  paya- 
ble half-yearly.  The  lot  was  at 
the  time  incumbered  by  a  mortgage 
for  $2470  to  the  Bank  of  Pennsyl- 
vania, which  was  not  made  known 
to  the  defendants  at  the  time  though 
duly  recorded.  On  the  9th  of 
April  1818,  A.  assigned  the  bond 
No.  1  to  B.,  to  whom  the  defend- 
ants paid  the  interest,  and  in  1*21 
they  paid  off  the  principal  and 
interest.  On  the  llth  of  April, 
1818,  A.  assigned  the  bond  No.  2 
to  C.  to  whom  the  defendants  paid 
the  principal  and  interest  in  1821. 
On  the  16th  of  April  1818,  A.  as- 
signed the  bond  No.  3  to  D.,  to 
whom  the  defendants  paid  interest, 
and  in  1822  paid  the  principal. 
On  the  13th  of  July  1818,  A.  as- 
signed the  bond  No.  7  to  E.,  to 
whom  the  defendants  paid  the  in- 
terest, and  in  1822  the  principal. 
On  the  17th  of  August,  1818,  the 
defendants  paid  A.  six  months' 
interest  on  No.  10,  and  on  the  18th 
of  September,  1818,  paid  him  the 
full  amount  of  the  principal.  On 
the  17th  of  August  1818,  thedefend- 
ants  paid  A.  six  months'  interest 
on  No.  8,  and  on  the  16th  of  Sep- 
tember, 1818,  A.  assigned  this  bond 
to  F.,  to  whom  the  defendants  paid 
interest.  Afterwards  F.  assigned 
the  same  bond  to  C.,  to  whom  the 
defendants  paid  interest.  On  the 
7th  of  November,  1818,  A.  executed 
to  the  defendants  a  mortgage  on 
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other  property  as  an  indemnity 
against  the  mortgage  to  the  hank. 
This  mortgage,  however,  proved 
worthless  as  an  indemnity,  the 
property  having  been  previously 
incumbered  beyond  its  value.  Suit 
was  brought  on  the  mortgage  to 
the  bank  in  1823,  and  judgment 
obtained  :  and  in  May,  1826.  the 
premises  were  sold  by  virtue  of  an 
execution  on  this  mortgage,  clear 
of  all  incumbrances,  for  $2500. 
In  an  action  brought  by  the  execu- 
tor of  C.,  who  was  the  assignee  of 
the  bond  No.  8,  it  was  held,  1. 
That  the  mere  payment  of  interest 
on  this  and  other  bonds  of  the  de- 
fendants, after  they  had  been  as- 
signed, did  not  prevent  them  from 
setting  up  the  facts  as  a  defence 
against  the  payment  of  the  bond  ; 
but  I'd,  That  the  defendants  hav- 
ing in  their  hands  the  means  of 
paying  off  the  mortgage  to  the 
bank,  ought  to  have  so  applied  the 
money  due  on  the  bonds,  and  could 
not  therefore  resist  payment  of  the 
bond  on  this  ground.  3d.  That 
evidence  was  not  admissible  in  this 
action  to  prove  that  the  defendants 
had  erected  buildings  on  the  lot. 
Harper  v.  Jeffries.  26 

And  see  MORTGAGE,  1. 

BROKER. 
See  BILLS  OF  EXCHANGE,  8. 

CANALS  AND  RAILROAD  COM- 
PANIES. 

1.  By  the  act  to  incorporate  the  Phila- 
delphia, German  town  and  Norris- 
town  Railroad  Co.,  it  was  made 
the  duty  of  the  Co.  to  construct  a 
sufficient  causeway,  whenever  it 
should  be  necessary  to  enable  the 
owner  of  land  through  which  the 
road  might  pass,  to  cross  over  or 
under  the  road ;  and  it  was  de- 
clared that  they  should  be  liable 
in  an  action  for  damages  to  any 
person  grieved.  The  Co.  laid  out 
their  road  over  the  land  of  the 
plaintiff,  so  as  to  prevent  his  pass- 
ing from  one  part  of  his  farm  to 
another ;  but  they  did  not  complete 
the  road.  By  a  supplement  to  the 
act  of  incorporation,  they  were 
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authorized  to  change  the  route  of 
the  road  ;  and  it  was  declared  that 
any  person  injured  by  the  change 
of  route  might  apply  to  the  Court 
of  Common  Pleas  for  the  appoint- 
ment of  men  to  assess  the  damage*, 
&c. :  //'/•/.  that  this  supplement 
repealed  the  original  act.  so  tar  u< 
respected  the  remedy  by  action, 
and  that  the  plaintiff  could  not 
maintain  an  action  of  trespass  to 
recover  damages  as  at  common 
law,  but  was  confined  to  the  rem- 
edy given  by  the  supplement. 
Knorr  v.  Qermantuwn  Railroad. 

256 

2.  The  charter  of  the  Pennsylvania 
and  Ohio  Canal  Company  declared 
that  the  stock  of  the  company 
should  be  considered  as  real  estate, 
and  the  shares  transferred  by  deed 
duly  acknowledged,  and  recorded 
in  a  book  to  be  kept  for  the  pur- 
pose. The  plaintiff  subscribed  for 
one  hundred  shares  of  this  stock, 
and  paid  $5  on  each  share,  being 
the  first  instalment  required  by 
law,  and  took  a  receipt  from  the 
commissioner.  A  few  days  after- 
wards he  sold  these  shares  to  the 
defendant  for  $1100,  and  gave  a 
power  of  attorney  to  transfer  them 
to  the  defendant,  ''subject  to  the 
payment  of  the  remaining  instal- 
ments by  the  said  (defendant),  or 
his  assigns,  as  the  same  may  be 
called  in."  No  formal  assignment 
was  made  of  these  shares.  About 
a  month  afterwards,  a  second  in- 
stalment was  called  for ;  and  a  few 
days  after  the  call,  and  before  the 
time  of  payment,  the  defendant 
sold  these  shares  to  a  third  person, 
and  gave  him  the  receipts  tor  the 
first  instalment,  and  the  power  of 
attorney,  in  which  he  had  erased 
his  own  name.  Neither  the  de- 
fendant, nor  the  purchaser  from 
him  paid  the  second  instalment, 
and  the  plaintiff  afterwards  paid  it 
on  his  original  subscription,  and 
brought  this  action  for  reimburse- 
ment. A  witness,  who  was  present 
at  the  conversation  between  the 
plaintiff  and  defendant,  at  which 
the  contract  of  sale  took  place, 
testified  that  he  had  a  faint  im- 
pression that  there  was  something 
said  about  liability  for  instalments. 
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ffeld,  that  there  was  evidence  to  go 
to  a  jury  of  a  contract  on  the  part 
of  the  defendant  to  indemnify  the 
plaintiff  against  the  subsequent 
instalments  ;  and  that  if  they  were 
satisfied  that  there  was  such  an 
agreement,  either  verbal  or  writ- 
ten, the  plaintiff  was  entitled  to 
recover.  Trevor  v.  Perkins.  244 

3.  Under  the  act  of  assembly  to  au- 
thorize the  governor  to  incorporate 
the    Philadelphia    and    Delaware 
County   and    Southwark   Railroad 
Companies,  passed  the   2d  day  of 
April  1831,  the  Court  of  Common 
Pleas  by  whom  the  jurors  may  be 
appointed  to   assess   the   damages 
sustained   by    the   owner  of  land 
taken    for    the    railroad,    has    no 
power  to  examine  into  the  merits 
of  the  report  and  set   it  aside  on 
the  mere  ground  of  inadequacy  or 
excessiveness    of   damage*.      Wil- 
ling   v.    Baltimore    Railroad    Co. 

460 

4.  Under  the  act  of  the  12th  of  April 
1828,  incorporating  the   Delaware 
and  Schuylkill  Canal  Company,  a 
person  who  may  be  injured  by  or 
receive  damage  from  the  works  of 
the  company,  or  by  reason  of  the 
making   of  the    canal,   may   com- 
mence proceedings,  and  obtain  an 
assessment  of  damages,  as  soon  as 
the  injury  or  damage  has  been  sus- 
tained by  him  ;  although  the  canal 
has  not  been  completed   through- 
out.     Allison    v.    Delaware,    &c., 
Canal.  482 

And  see  ERROR,  &c.,  6. 

CARRIER. 
See  STOPPAGE  IN  TRANSITU. 

CERTIORARI. 

See    ERROR,    &c.,    6.      ROADS     AND 
STREETS,  1,  2,  4. 

CHURCH. 

See  TRESPASS. 

COMMISSION. 
See  AGENT,  3.    EXECUTORS,  1,  2. 

COMMON  PLEAS. 
See  COURTS,  2. 


COMPANY. 

See  SET-OFF,  1. 

CONGREGATION. 

See  TRESPASS. 

CONSIGNMENT. 
See   STOPPAGE  IN  TRANSITU. 

CONSTABLE. 

1.  In  case  of  resistance  by  a  defeno 
ant   to  a  constable,  in  the  service 
of  a  capias  ad  respondendum  for 
debt,   issued   by  a  justice  of  tlio 
peace,  under  the  act  of  the  20th 
of  March   1810.  the  constable  may 
raise  the  power  of  the  county  for 
his  assistance,    in  the   same   man- 
ner as  the  sheriff  may  on  writs  of 
mesne    process   to    him    directed  5 
and    a   person    refusing   to  assist 
the   constable   when   required,   on 
resistance  being  made,  is  indictable 
for  such  refusal.     Comfort  v.  The 
Commonwealth.  437 

2.  Under  the  act  of  20th  of  March 
1810,  a  judgment  against  a  con- 
stable for  the  amount  of  an  execu- 
tion is  conclusive  upon  his  sureties. 
Eagles  v.  Kern.        ,  144 

3.  In  an  action  therefor  against  the 
sureties  of  a  constable  to  recover 
the  amount  of  such  judgment,  it 
was   held,  that  evidence   was   not 
admissible  to   show  that   the  con- 
stable had  lent  the  money  to  the 
plaintiff.  Ibid. 

CONVERSION. 
See  HUSBAND  AND  WIFE. 

CONVEYANCE. 
See  DEED. 

CORPORATION. 

See  CANALS,  &c.     TRESPASS. 

COSTS. 

See  COURTS,  3. 

COURTS. 

1.  The  Supreme  Court  has  not  juris- 
diction of  a  bill  of  discovery  in 
aid  of  a  judgment  obtained  in  the 
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District  Court  for  the  City  and 
County  of  Philadelphia.  Davis  v. 
Gerhard.  466 

2.  The  Court  of  Common  Pleas  has 
jurisdiction   on  an  appeal  from  an 
alderman  or  justice  of  the  peace  of 
a  demand  for  a  sum  less  than  $100  ; 
although  it  should  appear  that  the 
plaintiff  had   a   right   to    recover 
more  than  $100  ;  if  he  chooses  to 
reduce  his  demand  below  that  sum. 
deaden  v.  Yeate*.  94 

3.  An   action  of  account-render  was 
brought  by  one  tenant  in  common 
against  another,  and  a  verdict  was 
rendered  for  a  sum  less  than  $100. 
Held,  that  the  plaintiff  was  entitled 
to  costs.     Stfffen  v.  Hartzell.     448 

4.  Where  the  proceeds  of  the  sale  of 
real  estate  sold  by  executors,  under 
authority  contained  in  a  will,  have 
been  paid  into  the  Orphans'  Court 
in  pursuance  of  the  19th  section  of 
the  act  of  24th  February,  1834,  that 
Court   has  jurisdiction    over    the 
fund,  and  power  to  adjudicate  the 
right  of  a  person   claiming   as   a 
creditor  of  the    testator.      Tilgh- 
man's  Estate.  44 

5  The  Court  of  Criminal  Sessions  for 
the  City  and  County  of  Philadel- 
phia, created  by  the  act  of  19th 
March,  1838,  has  jurisdiction  of  an 
indictment  for  fraudulent  insol- 
vency, when  the  prisoner  is  com- 
mitted for  trial,  by  the  Court  of 
Common  Pleas  of  the  said  county. 
Dyotfs  Case.  67 

6.  In  the  Court  of  Criminal  Sessions 
for  the  City  and  County  of  Phila- 
delphia, a  prisoner  who  had  been 
duly  tried,  was  sentenced  on  the 
31st  of  August  1839.  On  the  17th 
of  September  following,  the  court 
made  an  order  that  in  consequence 
of  certain  irregularities  in  the  se- 
lection of  the  jury,  all  bills  of  in- 
dictment found  after  the  first  of 
January  1839,  to  which  the  defend- 
ants had  not  pleaded,  should  be 
quashed.  On  the  5th  of  October, 
the  court  directed  the  preceding 
order  to  be  amended  by  inserting 
the  following  words :  "  except  in 
cases  where  there  has  been  a  trial." 
Held,  that  there  was  no  error  in 
this.  Ibid. 


COURT  AND  JURY. 

1.  In    trespass   against   a   constable 
and  others  for  taking  a  horse  al- 
leged to  belong  to  the  plaintiff,  hy 
virtue  of  an  execution  against  A., 
the  plaintiff's  brother,  it  appeared 
in  evidence  that  the  horse  had  be- 
longed to  A.,  who  testified  that  he 
had  sold  him  to  the  plaintiff  before 
the   execution,    for  a    full    price. 
Another  witness  produced   by  the 
plaintiff  testified  that  the  plaintiff 
and   A.    lived   together,  and    that- 
after  the  sale  the  plaintiff  kept  the 
horse  in  the  same  stable  in  which 
A.  had   kept  him.     There   was  no 
evidence  of  any  actual  change  of 
possession.      Held,    that    it    was 
error   for   the   court    under   these 
circumstances  to   leave  it  to   the 
jury    to    say    from    the    evidence 
whether  or  not  the  possession  wa-s 
changed.     Hoffner  v.  Clark.      545 

2.  Where  the  evidence  of  an  agree- 
ment is  both  written  and  parol.  it 
is  not  error  for  the  court  to  leave 
to  Ihe  jury  the  question  of  the  in- 
tention of  the  parties.     Jiomeisler 
v.  Dobson.  398 

And  see  CANAL,  &c.,  3.  EVIDENCE,  1. 

COVENANT. 
See  PLEADING,  I. 

CRIMINAL  LAW. 

1.  An  indictment  for  arson,  charging 
that  the  defendant  did  "  feloniously, 
unlawfully    and   maliciously"    set 
fire,  &c.,  was  held  to  be  sufficient, 
without     the     word     ''wilfully.'' 
Chapman  v.  Com.  427 

2.  Under  the  act  of  the  21st  of  March, 
1806,  it  is  not  sufficient  in  an  in- 
dictment for  arson,  to  charge  the 
defendant  with  having  set  fire  to 
"  a  certain  barrack."     It  is  neces- 
sary that  it  should  appear  that  the 
barrack  contained  '*  hay,  grain  or 
bark."  Ibid. 

3.  An  indictment  for  arson  in  burn- 
ing a  stable  must  conclude  against 
the  form  of  the  statute,  &c.  ;  other- 
wise it  will  be  bad  on  error.    Ibid. 

4.  Under  the  5th  section  of  the  act  of 
23d  September  1791,  when  a  pris- 
oner on    being  arraigned    stands 
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mute,  and  the  plea  of  Not  guilty  i& 
entered  for  him  and  the  trial  pro- 
ceeds, and  he,  by  his  counsel,  cross- 
examines  the  witnesses  for  the 
Common  wealth,'  and  calls  and  ex- 
amines witnesses  in  his  defence, 
and  there  is  a  verdict  and  judg- 
ment, the  case  comes  within  the  act 
of  21st  February  1814,  and  no  error 
can  afterwards  be  assigned  apper- 
taining to  the  precept,  venire, 
drawing,  summoning  and  return- 
ing of  jurors,  &c.  Dyotfs  Ca.se. 

67 
And  see  CONSTABLE,  1.  COURTS,  5,  6. 

CRIMINAL  SESSION. 

See  COURTS,  5,  6. 

DAMAGES. 

See  BILLS  OF  EXCHANGE,  1,  2,     ER- 
ROR, &c.,  6. 

DEBTOR  AND  CREDITOR. 

See  ASSIGNMENTS.  HUSBAND  AND 
WIFE,  1.  JUDGMENT.  PARTNER- 
SO  IP. 

DECLARATION. 

See  EJECTMENT.     EVIDENCE,  4,  6. 

DEED. 

1.  J.  D.,  who  was  the  owner  of  a 
large  tract  of  land,  conveyed  a 
part  of  it  to  the  plaintiff,  "  to- 
gether with  the  privilege  of  a  part 
of  the  water  flowing  along  a  cer- 
tain ditch  or  water-course  from  J. 
H.'s  line  through  and  across  the 
said  J.  D.'s  other  land,  on  condition 
that  the  said  M.  D.,  (the  plaintiff) 
his  heirs  and  assigns,  will  at  all 
times  be  subject  to  and  defray  one- 
half  the  expense  of  keeping  or 
repairing  the  dam,  and  clearing 
out  the  said  ditch  or  water-course." 
*  *  '•  To  have  and  to  hold  the 
said  tract  or  parcel  of  land,  with 
privilege  of  part  of  the  water,  as 
aforesaid."  Previously  to  this 
deed,  a  dam  had  existed  on  the 
land  of  J.  D.,  by  which  the  water 
was  diverted  to  that  part  of  it  sold 
to  the  plaintiff.  J.  D.  afterwards 
died,  having  by  his  will  devised  to 
S.  D.  (his  son)  a  tract  of  land  lying 
between  the  plaintiff's  land  and 


the  defendant's,  '•  together  with  a 
drain  or  water-course  from  J.  H.'s 
line,  through  and  across  the  lot  of 
land  hereinafter  devised  to  my  son 
J.  D.,"  (the  defendant)  "as  the 
same  now  runs,  with  a  privilege  on 
each  side  of  the  said  drain  or  water- 
course, one  perch  in  width,  for 
passing  and  repassing  to  mend  and 
repair  and  clear  out  the  said  drain 
or  water-course,  as  often  as  the 
same  may  be  necessary,  and  with- 
out any  let  or  hindrance  of  him 
the  said  J.  D.,  his  heirs  or  assigns," 
"  with  the  water-drain  and  privi- 
leges aforesaid  to  him  the  said  S.  D. 
and  his  heirs  and  assigns,  &c.,  sub- 
ject to  the  water-drain  now  open 
and  running  through  and  across 
the  first-mentioned  lot  to  M.  D.'s 
line."  He  then  devised  to  the  de- 
fendant J.  D.  another  portion  of 
land  adjoining,  "  and  subject  to 
the  aforementioned  drain  or  water- 
course from  J.  H.'s  line,  through 
and  across  the  first-mentioned  lot 
of  land,  with  the  privilege  granted 
to  my  son  S.  D.  his  heirs  and  as- 
signs, of  a  passage  or  cart-way,  one 
perch  wide,  on  each  side  of  said 
drain,  for  cleaning  or  repairing  the 
same."  Held,  that  the  right  con- 
veyed to  the  plaintiff  by  the  deed 
of  J.  D.  was  not  restricted  to  the 
watering  of  cattle,  but  that  it  was 
a  right  to  use  a  portion  of  the 
water  in  the  way  it  was  customary 
and  necessary  to  use  it  for  the  ben- 
efit of  the  land  conveyed  ;  and  that 
if  to  do  so  it  was  necessary  to  con- 
duct it  on  or  along  the  defendant's 
farm  by  a  trench,  if  that  was  the 
only  way  in  which  he  could  bene- 
ficially use  the  privilege,  he  might 
cut  the  trench  to  conduct  the  water 
and  might  renew  and  repair  the 
dam  for  the  purpose.  Dyer  v. 
Dupui.  584 

And  see  LUNACY.  ROADS  ANC 
STREETS,  3.  VENDOR  AND  VEN- 
DEE, 1. 

DELAWARE  CO.  RAILROAD. 
See  CANAL,  3. 

DELAWARE  AND  SCHUYLKILL 
CANAL. 

See  CANAL,    4. 
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DESERTION. 

See  INSOLVENT. 

DEVISE. 
See   WILLS. 

DISCOVERY.  . 

See  COURTS,  1. 

DISTRESS. 

The  goods  of  a  boarder  are  not  liable 
to  be  distrained  for  rent  due  by  the 
keeper  of  the  boarding-house.  Rid- 
dle v.  Whelden.  9 

DISTRICT  COURT. 

See  COURTS,  1. 

EJECTiMENT. 

In  ejectment,  evidence  is  not  admis- 
sible on  the  part  of  defendant,  of 
declarations  made  by  the  ancestors 
of  the  plaintiffs,  that  he  had  parted 
with  the  ownership  to  a  third  per- 
son for  a  price  paid,  and  that  he 
had  surrendered  the  possession  to 
such  vendee ;  if  the  defendant 
shows  no  privity  or  connection 
with  such  vendee.  Lee  \.  Parker. 

342 

And  see  EVIDENCE,  4.  INTESTATE,  3. 
WILLS,  3. 

ENDORSER. 
See  AOKNT,  1.    EVIDENCE,  10,  11. 

EQUITABLE  DEFENCE. 

See   BOND.     SET-OFF.     VENDOR  AND 
VENDEE,  2. 

ERROR  AND  APPEAL. 

1.  In  an  action  of  slander,  the  decla- 
ration contained  several  counta, 
charging  the  defendant  with  speak- 
ing different  defamatory  words, 
&c.,  of  and  concerning  the  plain- 
tiff. A  rule  of  reference  was  en- 
tered by  the  plaintiff  after  filing 
the  declaration  and  before  plea. 
The  arbitrators  made  an  award 
generally  in  favor  of  the  plaintiff. 
The  defendant  did  not  appeal ;  but 


after  the  twenty  days  took  a  writ 
of  error,  and  assigned  Cor  error, 
that  the  several  counts  did  not  set 
forth  a  sufficient  cause  of  action, 
and  that  the  judgment  was  bad; 
being  on  all  the  counts.  Held,  that 
the  remedy  was  by  appeal  from 
the  award  to  the  Court  of  Common 
Pleas,  and  not  by  writ  of  error. 
Waaye  v.  Weiser.  307 

2.  A  refusal  to  discharge   a  defend- 
ant, on  the  ground  of  his  having 
been  arrested  while  attending  as  a 
party  or  witness,  is  a  matter  of  dis- 
cretion with  the  court  below  ;  the 
propriety  of  which    cannot  be  re- 
viewed  in  this  court.     Roberts  v. 

Austin.  3 1 3 

3.  Unless  exception,  be  made  at  the 
trial  to  the  admission  of  evidence, 
this  court  will  affirm  the  judgment 
of  the   court  below,    although  the 
evidence  be  brought  up  with  a  bill 
of  exceptions  to  the  charge  of  the 
judge,  and  error  is  assigned  in  re- 
spect to  the  admission  of  the  evi- 
dence.    Powell  v.  Sedijwick.       336 

4.  Where  an  administration  account 
had  been  referred  by  the  Orphans' 
Court   to   auditors,    whose   report 
was  confirmed  by  the  court,  with- 
out   any   exception    having    been 
taken,  and  then  the  administrator 
appealed  to  this  court  and  filed  ex- 
ceptions, the   Supreme   Court  af- 
firmed the   decree,  on  the  ground 
that  exceptions  had  not  been  filed 
in  the  court  below.     Irwiri's  Ap- 
peal. 

5.  Where  it  appears  from  the  record, 
that  deeds,  records  or  papers  mate- 
rial to  a  sufficient  understanding  of 
the  case  were  given  in  evidence  in 
the  court   below   and  these  docu- 
ments   are    not    annexed    to    the 
record   the   court   will   affirm    the 
judgment.     Barton  v.  Wells.      225 

6.  On  a  certiorari  to  remove  proceed- 
ings for  the  assessment  of  damages 
in  the  case  of  a  canal,  &c.,  the  Su- 
preme Court  will  not  examine  into 
exceptions  which  depend  on  depo- 
sitions taken  in   the  court  below  5 
relating  to  the   assessment  of  the 
damages.      Allison    v.     Delaware, 
tie.,  Canal  Co.  482 

And  see  CRIMINAL  LAW,  4.  EVI- 
DENCE, 2.  JUSTICE  OF  THE  PEACE, 
2.  ROADS  AND  STREETS,  1,  2,  4. 


598 


INDEX. 


EVIDENCE. 

1.  In    ati     action     for    ponds    sold, 
brought  into  die  Common  Fleas  by 
appeal     from    a    magistrate,     the 
plaintiff,  to  prove  his  claim,  gave 
in  evidence,  that  on  the  trial  before 
tiie  magistrate  the   defendant   ad- 
mitted the  account  (which  was  for 
$84.98,     ending     September     7th, 
1S35).  to  be  correct,  but  said  that 
it  had  been   paid.      The   plaintiff 
also  pave  in  evidence  a  pass-baok, 
kept    by    the   defendant   with  the 
plaintiff's  store,  and  produced  by 
the  defendant  on  notice.     Held,  1. 
That  the  defendant  might  give  in 
evidence  a  promissory  note  given 
by  him   to  the  plaintiff,  dated  De- 
cember   16th,     1835,   for    $51.77, 
with  interest,  upon  which  a  receipt 
of  the  amount  by  the  plaintiff  was 
endorsed.     2d,  That  evidence  was 
admissible  on  the  part  of  the  de- 
fendant, to   pruve   that  when    the 
plaintiff  took  notes  for  money  lent, 
his  practice  was  to  draw  them  in 
one  way  and  when   for  goods  sold, 
that  he  drew  them  in  another  form. 
3d,  That  the  court  had  a  right  to 
refuse  to  charge,  that  there  was  no 
evidence  that  the  book-account,  or 
any   part  of   it,   had  been    paid. 
Snyder  v.  Wertz.  163 

2.  Whether  evidence  shall  be  given 
of  contradictory  statements  made 
by  a  witness  examined  on  the  trial, 
without  first  interrogating  or  ad- 
vertising the  witness  proposed  to  be 
contradicted,    is  a  matter  for   the 
discretion  of  the  court  trying  the 
case  ;  and  their  decision  will  not  be 
reviewed  in  this  court.     Sharp  v. 
Emmet.  288 

3.  In  an  action  against  a  factor  to  re- 
cover  the  amount  of    a    balance 
alleged  to  be  due  to  the  principal 
abroad,  and  remitted  by  a  bill  of 
exchange,  endorsed  by  the  defend- 
ant, which  was  protested  for  non- 
payment, where  the  question  was, 
whether,  by  receiving  a  certain  per 
centagefor  "  commission  and  guar- 
anty,"  the  validity  of  the  remit- 
tance was  guaranteed,  it  was  held, 
that  letters   of  the   defendant   to 
another  mercantile  person  abroad, 
and  accounts  sent  by  the  defend- 
ant to  him,  showing  his  transac- 


tions of  a  similar  nature  with  that 
other  person,  were  not  admissiMo 
on  the  part  of  the  plaintiff — being 
res  inter  atioa  acta.  Sharp  v.  Em- 
met. UfuS 

4.  In  ejectment,  brought  against  1>. 
and  others,  who  defended   on   the 
ground  of  a  warrant  in  favor  of 
8.,  one*  of  the  defendants,  in  which 
it  appeared  that  D.  was  interests! 
at  the  time,  it  was  held,  that  evi- 
dence was  admissible   of  declara- 
tions made  by  D.  about  the  time 
of  the  issuing  of  the  warrant,  ;is 
to  the  manner  and  time  of  iakii>g 
up  the  land  ;  although  a  release  by 
D.  to  certain  others  of  the  defend- 
ants had  been  given  in  evidence  by 
the  defendants,  and  evidence  hud 
been  given  on  the  part  of  the  de- 
fendants to   show  that  D.  did  not 
reside  on  the  land  at  the  time  of  the 
ejectment.     Schall  v.  Miller.      156 

5.  Notes  of  the   testimony  given  by 
a  witness  on   a  former  trial,  taken 
by  the  judge  who  tried  the  cause, 
were  held  not  to  be  admissible   for 
the  purpose   of  contradicting  the 
witness  ;  the  judge  having  testified 
that  it  was  not  his  practice  to  take 
full  notes  of  the  testimony,  except 
in  cases  where  it  was  probable  that 
the  cause  would  be  reviewed  ;   and 
it   not   appearing   that   full   notes 
were  taken  by  him  on   that   trial. 

•      Ibid. 

6.  In  ejectment   by   the  devisees  of 
A.    against  one  claiming  under  a 
deed  from  A.,  executed  by  B.,  his 
brother,   and  attorney  in  fact,  the 
allegation     on    the    part    of    the 
plaintiffs  being   that    A.  was  non 
composmentis  at   the    date   of  the 
deed,  it  was  held,  that  evidence  of 
declarations  of  B.  that  A.  was  non 
compos  about  the  time  of  the  exe- 
cution of  the  power  of  attorney  and 
deed,  was  not  admissible  on  behalf 
of  the  plaintiffs.     Bensell  v.  Chan- 
cellor. 371 

7.  A.,  one  of  the  children  of  an  in- 
testate, took  the  real  estate  at  a 
valuation,  and  entered  into  a  recog- 
nisance in  the  Orphans'  Court  with 
condition  to  pay  to  the  widow  and 
other  heirs  of  the  deceased,  their 
several  shares  and  purparts  of  the 
valuation.       A.    afterwards     con- 
veyed the  land   to  B.,  subject  to 
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the  payment  unto  the  other  children 
of  the  intestate  of  their  respective 
shares,  and  the  widow's  yearly  in- 
terest during  her  lifetime.  B.  con- 
veyed the  land  to  the  defendant, 
subject  to  the  payment  of  their 
shares  to  the  children  of  the  intes- 
tate, and  of  the  interest  to  the 
widow,  &c.  A.  assigned  to  C.  all 
his  interest  in  that  part  of  the 
valuation  money  the  interest  of 
which  was  payable  to  the  widow  ; 
after  which  the  widow  died.  In 
an  action  by  A.  to  the  use  of  C.  to 
recover  from  the  defendant  this 
part  of  the  valuation  money,  it 
was  held,  (1st.)  That  A.  was  not  a 
competent  witness  to  support  the 
claim.  (2d.)  That  by  the  accept- 
ance of  the  land  at  the  valuation, 
A.'s  share  of  the  valuation  was 
extinguished ;  and  that  parol  evi- 
dence of  an  agreement  between  A. 
and  B.  that  the  amount  of  the 
claim  should  remain  a  lien  on  the 
land,  was  not  admissible ;  there 
being  no  allegation  of  any  mistake 
by  the  scrivener  in  drawing  the 
deed.  Sleeker  v.  S/iimer.  452 

8.  In  an  action  of  account-render,  the 
declaration  stated  that  the  plaintiff 
was  possessed  of  an  undivided  third 
part  of  a  certain  lime  kiln,  and  that 
the  defendant   had   the  care   and 
management  of  the  whole,  &c.,  and 
AS  bailiff  of  the  plaintiff  to  render 
a,n   account  to  the  plaintiff  of  his 
share,  &c.     It  appeared  that  the 
plaintiff   and   defendant,    together 
with  a  third  person,  were  tenants 
in  common  of  the  lime  kiln.     It 
was  held,  that  the  third  tenant  in 
common  was  a  competent  witness 
for  the  plaintiff,  and  that  his  testi- 
mony was  admissible  to  prove  the 
tenancy  in   common,  &c.,  and  the 
receipt  of  money  by  the  defendant. 
Steffen  v.  Hartzell.  448 

9.  An    action   was    brought    by   A. 
before  a  justice  of  the  peace  against 
the  defendants,   to  recover   a  bal- 
ance alleged  to  be  due  by  them  for 
work  done.    The  justice  gave  judg- 
ment, against  the  plaintiff,  on  the 
ground  that  B.  was  a  partner  with 
him  in  this  contract,  and    in    the 
performance    of     the    work,    and 
ought    to    have    been    joined    as 
plaintiff.    A  new  action  was  then 


brought  in  the  names  of  A.  and  B. 
to  the  use  of  A.,  .against  the  same 
defendants  //«•/'/,  that  B.  was  not 
a  competent  witness  for  A.  on  the 
trial  of  this  action.  Kdly  v.  Eic/i- 
man.  446 

10.  The  payee  and  endorser  of  a  pro- 
missory note   is  not  a  competent 
witness   in   an   action    by  the   en- 
dorsee against  the  maker,  to  prove 
that  the  plaintiff  agreed   with  the 
defendant  at  the  time  the  note  was 
given  and  endorsed  to  the  plaintiff, 
that  if  the  defendant  would   sign 
the  note,  the  plaintiff  would  not  in 
any  event  call  on  him  for  payment. 
Jarden  v.  Dads.  338 

11.  Jn  an  action  by  the  endorsee  of  a 
note   against   the    maker,  the   en- 
dorser is  a  competent  witness,  on 
being  released  by  the  defendant,  to 
prove  an  agreement  between   the 
plaintiff  and  himself,  after  the  note 
had  come  into  the  plaintiff's  hands, 
whereby  the  plaintiff  agreed  that 
he  would  not  sue  or  trouble  the 
defendant,  whom   he   knew  to  be 
merely  an   accommodation   party, 
if  the  endorser  would  give  him  (the 
plaintiff)  a  judgment  bond  for  the 
amount    of    the    note    and    other 
money,   due    by   the   endorser    to 
him.  and  to  prove   that  the  bond 
was  accordingly  given  by  him  (the 
witness)  and  accepted  by  the  plain- 
tiff.    Mitchell  v.  Coiirow.  572 

And  see  ASSIGNMENT,  I.  BILLS  OF 
EXCHANGE,  9.  BOND.  CONSTABLE, 
2,  3.  EJECTMENT.  ERROR,  &c.,  3. 
EXECUTION,  2. 

EXCEPTIONS. 

See  ERROR,  &c.,  3,  4,  6.    ROADS  AND 
STREETS,  1,  2. 

EXECUTION. 

1.  An  order  given  by  an  execution 
creditor  to   the  sheriff  to  stay  all 
further  proceedings  on  his  execu- 
tion  until   further  directions,  is  a 
waiver  of  his  priority  in  favor  of  a 
second  execution   received  by   the 
sheriff  during  the  continuance  of 
the  stay.     Mentz  v.  Hamman.     150 

2.  On  the  30th  of  May  1839,  a  fi.  fa. 
was   delivered    to    the    sheriff    of 
Northampton  county,   at  the  suit 
of  A.  &  Co.,  returnable  to  August 
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term  of  the  Court  of  Common 
Plea*.  On  the  loth  of  June  1839, 
a  testatum  ti.  fa.  at  the  suit  of  B. 
&  Co.  was  placed  in  the  sheriff's 
hands.  To  the  first  execution  the 
following  return  was  made.  "The 
within  writ  came  to  rny  hands  on 
the  day  indorsed  on  the  inner 
margin,  and  nothing  was  done  in 
pursuance  thereof  by  the  directions 
of  the  plaintiff's  attorney,  as  I 
understood  from  J.  K.  Heckman, 
in  whose  hands  the  writ  was  de- 
posited, until  the  15th  of  June  last, 
when  a  testatum  fi.  fa.  issued  out 
of  the  District  Court  of  the  city 
and  county  of  Philadelphia,  at  the 
suit  of  Kay  and  Kay,  was  placed 
in  my  hands,  with  directions  to 
proceed  forthwith;  whereupon  I 
levied  both  writs  upon  the  personal 
property  of  the  defendant,  and  ex- 
posed the  same  to  sale,  which  sale 
yielded  the  sum  of  nine  hundred 
and  thirty-three  dollars  and  twenty- 
six  cents,  which  amount,  after  the 
payment  of  costs  is  claimed  by 
both  execution  creditors,  and  which 
I  have  paid  into  court  under  the 
authority  of  the  act  of  assembly." 
The  money  was  paid  into  the  Court 
of  Common  Pleas,  who  decreed  the 
same  to  the  second  execution : 
Held,  that  the  sheriff's  return  was 
sufficient  and  conclusive  between 
the  parties  ;  that  evidence  was  not 
admissible  to  gainsay  it  ;  and  that 
the  decree  of  the  court  below  was 
right.  Ibid. 

And  see  HUSBAND  AND  WIPE,  1. 
JUDGMENT. 

EXECUTORS,  &c. 

1.  An  agreement  between   two  exe- 
cutors, that  one  shall  receive  two- 
fifths  of  the  commissions  charged 
by  the  other,  who  settles  a  separate 
account,  is  not  illegal,  if  it  appear 
that  the  executor  receiving  the  two- 
fifths,  transacts  part  of  the  business 
of  the  estate.   Asian's  Estate.      228 

2.  A .  and    B.  were  executors  of  the 
will  of  C.     A.  died,  and  his  admin- 
istrators settled  a  separate  account, 
in    which    they   charged    five    per 
cent,  commission  on  the  money  that 
passed    through  the   hands  of  A., 
and  claimed  a  balance  to  be  due  to 


him  by  the  estate.  This  account 
was  duly  confirmed.  Afterwards 
B.  died,  and  his  administrator 
settled  an  account,  in  which  he 
charged  the  estate  with  the  balance 
due  upon  the  account  settled  by 
A.'s  administrators,  together  with 
interest  upon  it.  This  account  was 
referred  to  auditors,  before  whom 
the  administrator  of  A.  appeared 
and  testified,  that  by  agreement 
between  A.  and  li.,  the  latter  was 
to  receive  two-fifths  of  the  com- 
missions to  be  charged  by  A.,  and 
that  he  was  willing  to  endorse  on 
the  foot  of  the  account  filed  by  him, 
a  declaration,  that  of  the  balance 
due,  B.'s  estate  was  entitled  to  a 
certain  proportion.  The  auditors 
allowed  the  administrator  of  B. 
credit  for  this  proportion  with  in- 
terest, and  the  Orphans'  Court  con- 
firmed the  report :  Held,  that  there 
was  no  error  in  this.  Asian's  Es- 
tate. 228 

3.  A  testator  authorized  and  directed 
his  executors,  and  the  survivor  of 
.them,  to  lay  out  a  certain   tract  of 
land  into  lots,  and  to  sell  and  dis- 
pose of  the  same,  and  he  gave  the 
proceeds   to  certain   nephews  and 
nieces,   who   were   also   residuary 
legatees,  to  be  equally  divided  be- 
tween them.      The  executors  sold 
the  lots  and  received  the  proceeds  : 
Held,    that    these    proceeds    were 
received  by  them  as  trustees,  not 
as  executors,  and  therefore  ought 
not  to  be  brought  into  the  adminis- 
tration account.  Ibid. 

4.  A     testator     devised      a    certain 
ground-rent  to  A.,  B.  and  C.  (whom 
he  afterwards  appointed  executors.) 
and  their  heirs,  and  in  case  of  the 
extinguishment  of  the  ground- rent 
agreeably   to  a   provision    in   the 
deed,  he  directed  that  the  principal 
thereof  should  be  paid,  and  go  to 
the  said  A.,  B.  and  C.  and  the  sur 
vivors  and   survivor  of  them,  and 
the   executors  and  administrators 
of  such  survivor,  in  trust  to  invest 
the  same  upon  good  security,  &c., 
and   to    pay   the   interest    to   his 
nephew  for  life,  and  after  his  death 
for  the  use  of  his  children.     A.  re- 
nounced ;  B.  and  C.  received  letters 
testamentary,  and  acted  as  execu- 
tors and  trustees.    B.   died,  and 
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afterwards  C.  died,  having  shortly  , 
before  his  death  received  the  prin- 
cipal money  of  the  mortgage,  and 
invested  a  part  of  it;  leaving  a 
balance  at  his  death  uninvested. 
D.  became  administrator  to  the 
goods  of  C.  and  received  the  bal- 
ance: Held,  that  he  received  it  as 
trustee,  and  not  as  administrator 
of  C.,  and  therefore  that  he  was 
not  chargeable  with  it  as  adminis- 
trator, and  could  not,  a*  such,  set- 
ile  an  account  with  the  ceatui  que 
trust.  And,  it  seems,  that  it  was  his 
duty  to  invest  the  balance  in  a  rea- 
sonable time,  in  conformity  with 
the  directions  in  the  will:  and  hav- 
ing depsited  the  money  in  a  bank 
though  to  his  credit  as  adminis- 
trator, and  though  he  had  not 
made  use  of  it,  he  was  chargeable 
with  interest  upon  it.  Astoria 
Estate.  228 

And  see  ADMINISTRATION.      COURTS, 
4.     SET-OFF,  2.     WILLS. 

EXTINGUISHMENT. 

See  BILLS  OF  EXCHANGE,  <fcc.,  5. 
PARTNERSHIP,  1.    WILLS,  5. 

FACTOR. 

See  AGENT. 

FAMILY  DISPUTES 

See  AGREEMENT. 

FEES. 

See  INSPECTOR. 
FIERI  FACIAS. 
See  EXECUTION. 

FIXTURES. 
See  HUSBAND  AND  WIFE,  7. 

FOREIGN  ATTACHMENT. 

See  ATTACHMENT. 

FORMER  JUDGMENT. 
See  BILLS  OF  EXCHANGE,  &c.,  5. 

FRAUDULENT  INSOLVENCY. 
See  COURTS,  5. 

GARNISHEE. 
See  ATTACH  MINT,  3,  4. 


GERMANTOWN  RAILROAD. 

See  CANALS,  &c..  1. 

GROUND-RENT. 

See  EXECUTORS,  4.  HUSBAND  AND 
WIFK,  3.  VENDOR  AND  VENDEE, 
1.  WILLS,  5. 

GUARANTEE. 

See  AGENT,  2,  3. 

GUARDIAN. 

1.  Where  a  guardian  received  from 
the  administrators  of  his  ward's 
father  a  promissory  note  given  to 
himself  by  a  debtor  to  the  estate, 
in  lieu  of  an  old  note  which  the 
debtor  had  given  to  the  intestate  ; 
and  the  debtor  afterwards  became 
insolvent ;  it  was  held,  that  the 
guardian  was  not  liable  for  the 
loss  ;  although  there  was  evidence 
that  the  money  might  have  been 
collected  if  he  had  required  pay- 
ment at  the  time  the  note  was 
transferred  to  him.  Stem's  Ap- 
peal. 472 

HALF  BLOOD. 

See  INTESTATE. 

HUSBAND  AND  WIFE. 

1.  By  a  settlement  made  in  anticipa- 
tion of  marriage,  the  personal 
property  of  a  woman  was  conveyed 
to  trustees,  in  trust  after  the  mar- 
riage, "  to  pay  the  rents,  issues, 
profits,  and  proceeds  of  the  same" 
to  her,  to  her  sole  and  separate 
use  during  her  coverture,  and  if 
she  should  survive  her  intended 
husband,  then  to  assign  the  same 
to  her  absolutely  ;  with  a  power  of 
appointment  by  will.  The  mar- 
riage took  place,  and  some  years 
afterwards,  the  husband  took  a 
lease  of  a  tavern  which  was  sup- 
plied with  furniture  and  other 
necessary  and  suitable  articles  by 
a  purchase  made  with  the  wife's 
trust  funds  in  the  name  of  the 
trustees.  The  husband  and  wife 
lived  together  in  the  tavern,  the 
business  of  which  was  conducted 
by  him  for  about  five  years,  when 
the  goods  were  levied  upon  by  an 
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execu.ion  issued  at  the  suit  of  a 
creditor  of  the  husband.  Held, 
that  these  goods  were  not  liable  to 
the  husband's  creditors.  Yardlcy 
v.  Raub.  117 

2.  By  an  agreement  in  consideration 
of  an  intended  marriage,  the  por- 
tion of  the  wife  was  to  be  raised 
out  of  her  real  estate,  of  which  her 
father  was  tenant  by  the  curtesy, 
by  a  sale  after  she  should  arrive 
at  the   age   of  twenty-one  years. 
The  marriage  took  place  :  the  wife 
attained  the  age  of  twenty- one,  and 
died  two  months  afterwards,  with- 
out any  act  having  been  done  by 
her  for  the  purpose  of  sale,  or  any 
request   by   the   husband    to    the 
father  to   that   effect :  Held,  that 
the  estate  of  the  father   was   not 
liable  for  the  non-performance  of 
the  agreement.     Tilghma's  Estate. 

44 

3.  By  a  private  act  of  the  legislature, 
W.  T.,  who  was  tenant  by  the  cur- 
tesy of  certain  town  lots  and  lands, 
was  authorized  to  sell  the  lots  in 
fee,  provided  that  there  should  be 
reserved   a  perpetual   ground-rent 
of  at  least  two  dollars  per  annum, 
issuing  out  of  and  charged  on  every 
lot  sold,  to  be  paid  to  the  said  W. 
T.  during  his  life,  with  remainder 
in  fee  to  the  heirs  of  his  deceased 
wife.     Under  this  power  W.  T.  sold 
livers  lots,  on  which  he  reserved 
ground-rents   in  the   manner  pre- 
scribed by  the  act,  and  for  which 
also   he    received   gross    sums   in 
money   in    addition :     Held,    that 
these  sums  were  to  be  considered 
as  real  estate,  and  as  such,  went 
to  the  heirs  of  his  deceased  wife, 
and  not  to  the  administrator  of  a 
daughter  who  died  in  his  lifetime. 

Ibid. 

4.  Reduction   into    possession   by   a 
husband   of  his   wife's   choses-in- 
action,  is  in  all  cases  prima  facie 
evidence  of  conversion  to  his  use  ; 
but  the  presumption  of  intent  may 
be  repelled  by  disproof  of  the  fact 
in  the  particular  instance.     Hind's 
Estate.  138 

5.  Where  bank  stock  was  bequeathed 
during  the  coverture  to  a  wife,  and 
was  transferred  to  the  husband  ab- 
solutely, but  he  gave  a  refunding 
bond  to  the  executor,  with  condi- 


tion that  the  wife,  her  heirs,  exe- 
cutors or  administrators,  should 
return  the  legacy,  if  required  for 
payment  of  debts,  and  it  appeared 
in  evidence  that  the  husband  had 
spoken  of  the  stock  as  the  property 
of  the  wife,  and  had  said  that  he 
gave  the  refunding  bond  as  the 
surety  of  the  wife,  it  was  held  that 
these  facts  were  sufficient  to  rebut 
the  presumption  of  his  having  con- 
verted the  stock  to  his  own  use. 
Hind's  Estate.  138 

6.  A   woman    having   real  and  per- 
sonal   estate,    married ;  and    some 
years  after  the  marriage  the  hus- 
band gave  her  a  certificate  stating 
that  he  had  borrowed  of  her  a  cer- 
tain sum,  for   which  he  promised 
to  pay  her  the  interest  annually : 
Held,  (in  a  case  between  the  wife 
and  the  representatives  of  the  de- 
ceased   husband)    that   this  paper 
furnished  sufficient  evidence  that 
he  held  the  money  as  trustee  for 
the  wife,  and  not  in  his  own  right ; 
but  that  she  was  not  entitled  to  in- 
terest upon  it.  Ibid. 

7.  The   husband   during   the    cover- 
ture had  put  up  a  steam  engine  on 
the  real  estate  for  the  purpose  of 
carrying  on  his  trade  :  Held,  that 
his  representatives  were  entitled  to 
remove  it  from  the  premises  after 
his  death.  Ibid. 

And  see  INSOLVENT,  1. 

INDICTMENT. 
See  CRIMINAL  LAW. 

INFANT. 

See  APPRENTICE.  GUARDIAN.  LIMI- 
TATIONS. PARENT  AND  CHILD. 

INSOLVENT. 

1.  An  order  of  the  Mayor's  Court, 
after  a  conviction  of  a  husband  for 
desertion  of  his  wife,  &c.,  that  the 
defendant  pay  a  certain  sum  per 
week  to  the  guardians  of  the  poor 
forthe  use  of  the  wife,  givesecurity, 
&c.,  and  stand  committed  until  the 
judgment  be  complied  with,  is  not 
affected  by  the  subsequent  dis- 
charge of  the  defendant's  person 
under  the  insolvent  law,  except 
as  to  the  payments  then  due  ;  and 
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where  after  such  sentence  and  dis- 
charge, the  former  desertion  con- 
tinuing, the  Mayor's  Court  made 
a  second  order  upon  the  defendant 
to  pay  a  weekly  sum  to  the  guard- 
ians of  the  poor,  to  give  security, 
and  to  stand  committed,  &c.,  the 
Supreme  Court  affirmed  the  first 
order,  and  reversed  the  second. 
Newhouse  v.  Com.  82 

And    see    COURTS,    5.      SET-OFF,    2. 
STOPPAGE  IN  TRANSITU. 

INSPECTOR. 

1.  An  inspector  of  bark  who  was  in 
office  at  the  time  of  the  passage  of 
the  act  of  15th  April  1835,  re- 
mained in  office  until  the  28th  of 
March  1836,  when  a  successor  was 
appointed.  In  November  1835,  a 
new  commission  was  sent  to  him, 
whieh  he  refused  to  accept.  Be- 
tween the  passage  of  the  act  and 
the  28th  of  March  1836,  he  in- 
spected certain  bark  for  the  plain- 
tiffs, for  which  they  paid  him  $1.50 
per  ton :  Held,  that  he  had  no  right 
to  charge  more  than  one  dollar  per 
ton,  and  that  the  plaintiffs  might 
recover  back  the  excess.  Riley  v. 
Willis.  145 

INTEREST. 

1.  A  bill  of  exchange  payable  six 
months  after  date,  was  accepted 
by  the  defendants  payable  at  the 
Bank  of  North  America.  The  bill 
became  due  according  to  its  tenor 
on  the  31st  of  August  1837,  but 
was  not  presented  at  the  Bank  of 
North  America  for  payment  at  that 
time,  and  the  defendants  did  not 
know  in  whose  possession  it  then 
was.  On  the  31st  of  August  1837, 
the  defendants  had  in  the  Bank 
of  North  America  money  for  pay- 
ment of  the  bill,  and  kept  the  same 
there  until  the  1st  of  February 
1*38,  when  they  drew  it  out  and 
used  it  for  the  general  purposes  of 
their  business.  The  bill  was  pre- 
sented at  the  bank  for  payament 
on  the  3d  of  July  1839.  Held,  that 
the  defendants  were  liable  for  in- 
terest on  the  bill,  from  the  1st  of 
February  1838,  when  they  with- 
drew the  money  from  the  bank. 
Miller  v.  Bank  of  Orleans.  503 


And  See  ATTACHMENT,  3.     BOND. 
VENDOR  AND  VENDEE. 

INTESTATE. 

1.  One  died  intestate,  after  the  pas- 
sage of  the  act  of  the  9th  of  April 
1833,  seised  of  real  estate  which 
had    descended    to     him    from    a 
brother;     leaving    neither    widow 
nor     children,    nor     brothers     or 
sisters  of    the  whole   blood ;    but 
leaving  sisters  of  the  half-blood, 
and   uncles,    &c.,    on    his   father's 
side.     Held,  that  the  land  passed 
to  the  sisters  of  the  half-blood,  to 
the  exclusion  of  the   more  remote 
kindred  of  the  whole  blood.    Baker 
v.  Chalfant.  477 

2.  J.  F.  died  intestate,  in  1806,  leav- 
ing   real   and   personal    property, 
and  several  children,  one  of  whom, 
G.  F.,  died  intestate  in  1807,  leav 
ing     one    child,    who     afterwards 
became  administrator  of  the  goods, 
&c.,  of  his   father.     In    1810,  the 
real  estate  of  J.  F.  was  sold,  in 
pursuance   of  proceedings   in   the 
Orphans'    Court    for    a    partition, 
&c. ;  and  the  purchase-money  was 
received   by  the  administrators  of 
J.  F.,  who  retained  G.  F.'s  share  : 
Held,  that  the  administrator  of  G. 
F.  could  not  maintain  an  action  to 
recover  the  amount  of  G.  F.'s  share 
of    the    purchase-money.      From- 
berger  v.  Greiner.  350 

3.  One  died  intestate  in   1831,  seised 
of  real  estate,  leaving  a  widow,  and 
brothers  and  sisters,  but  no  child- 
ren.    Upon    the    petition    of    the 
brothers  and  sisters,  the  Orphans' 
Court    awarded    an    inquest    ''  to 
ascertain  whether   the  real  estate 
can    with    propriety    be     divided 
among  the  widow  and  legal  repre- 
sentatives of  the  deceased,  in  such 
manner    as    to   give     the    widow 
the  one-half,  including    the   man- 
sion-house." The  inquest  returned, 
that  the  real   estate  could  not  be 
divided    among    the    widow    and 
legal    representatives  of    the    de- 
ceased in  "  such  manner  as  to  give 
the  widow  the  one-half,  including 
the  mansion-house  ;"  but  made  no 
appraisement ;   and  no  steps  were 
taken    to   obtain  an  appraisement 
afterwards.     The  widow  remained 
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in  possession  after  the  death  of  her 
husband,  and  received  the  rents 
and  profits  :  Held,  that  the  broth- 
ers and  sisters  of  the  intestate 
could  not  maintain  ejectment 
against  her  to  recover  the  land 
under  these  circumstances.  Seider 
v.  Seider.  208 

And  see  EVIDENCE,  7.     JUDGMENT. 

JUDGMENT. 

1.  In  June  1828,  a  judgment  was 
obtained  against  J.  S.,  who  died 
in  1829,  leaving  real  estate,  which 
descended  to  his  children.  In 
1832  a  scire  facias  issued  on  this 
judgment,  against  the  representa- 
tives of  J.  S.,  upon  which  judg- 
ment was  obtained  in  March  1833. 
Part  of  the  debt  was  afterwards 
paid,  and  executions  issued  in  1833 
and  1834  for  the  balance,  but  none 
of  them  were  levied  upon  the  land, 
the  proceeds  of  which  were  in 
question.  In  1831  a  judgment  was 
obtained  against  one  of  the  chil- 
dren of  J.  S.,  which  was  duly  re- 
vived in  1835,  and  an  execution 
issued,  under  which  all  the  right, 
title  and  interest  of  the  defendant 
in  certain  land  which  descended 
to  him  from  his  father,  were  sold 
by  the  sheriff,  and  the  proceeds 
were  brought  into  court  for  distri- 
bution. Held,  that  the  plaintiff 
in  this  execution  was  entitled  to 
the  proceeds,  in  preference  to  the 
judgment  creditor  of  the  father, 
who  had  suffered  the  lien  of  his 
judgment  to  expire.  Jack  v.  Jones. 

321 

And  see  CONSTABLE,  2,  3.  MECHAN- 
ICS' LIEN,  1.  MORTGAGE,  3.  PRAC- 
TICE, 3. 

JURISDICTION. 
See  COURTS. 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  has  not  jur- 
isdiction of  an  action  of  account- 
render.     Steffen  v.  Hartzell.       448 

2.  Where  a  justice  of  the  peace  who 
had    given    judgment    against    a 
defendant  promised  him  to  make 
out  a  transcript  and  deliver  it  to 
the  defendant's  attorney,  and  the 


justice  made  out  the  transcript  but 
did  not  deliver  it  to  the  attorney  ; 
in  consequence  of  which  it  was  not 
filed  in  season  ;  it  was  held,  that 
the  neglect  was  that  of  the  party, 
and  not  official  in  the  j.ustice,  and 
therefore  that  the  appellant  was 
not  entitled  to  relief.  Sherwood  v. 
McKinney.  435 

And  see  CONSTABLE.    COURTS,  2. 
EVIDENCE,  1,  9. 

LANDLORD  AND  TENANT. 

1.  In  an  action  in  the  District  Court 
for  the  City  and  County  of  Phila- 
delphia, the  plaintiff  claimed  eigh- 
teen months'  rent  of  a  lot  of 
ground,  from  April  1st  1885,  to  Oc- 
tober 1st  1836,  and  filed  a  copy 
of  an  agreement  not  under  seal, 
signed  by  himself  and  the  defend- 
ants, in  which  he  let  to  the  defend- 
ants the  premises  at  an  annual  rent 
of  $125,  payable  quarterly.  The 
defendants  filed  an  affidavit  of  de- 
fence, stating  that  in  the  month  of 
December  1836,  they  were  evicted 
by  a  purchaser  at  a  sheriff's  sale 
of  the  premises  under  a  judgment 
upon  a  mortgage  given  by  the 
plaintiffs  prior  to  the  lease :  that 
in  the  month  of  September  1837, 
an  action  was  brought  against 
them  by  the  same  plaintiff  to  the 
use  of  B.  T.  (the  purchaser  at  the 
sheriff's  sale),  upon  the  same  lease, 
and  for  rent  of  the  same  premises, 
said  to  be  due  to  the  1st  of  October 
1837,  in  which  action  judgment 
was  obtained  for  the  sum  of 
$126.15,  which  was  afterwards  sat- 
isfied, and  that  in  consequence  of 
said  eviction  and  suit,  they  had 
sustained  damage  to  the  amount  of 
$120.  Held,  that  this  affidavit  set 
forth  a  sufficient  defence  to  entitle 
the  defendants  to  go  to  a  jury. 
Hemphill  v.  Eckfeldt.  274 

And  see  ASSIGNMENT,  2.     DISTRESS. 

LAW  AND  FACT. 
See  COURT  AND  JURY. 

LEGACY. 
See  SET-OFF,  2.     WILL. 

LIBERUM  TENEMENTUM. 

See  PLEADING,  3. 
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LIEN. 

See  MECHANICS'  LIEN.    MORTGAGE. 
VENDOR  AND  VENDEE,  1. 

LIMITATIONS. 

1.  In  1799  A.  made  a  will,  wherein 
he  devised  certain  real  estate  to  B. 
for  life,  and  from  and  immediately 
after  the  decease  of  B.  to  the 
children  of  B.  that  should  be  liv- 
ing at  the  time  of  their  father's 
death,  as  tenants  in  common  in 
fee.  In  1803  a  deed  of  bargain 
and  sale  of  the  premises  was  exe- 
cuted by  A.  to  C.  In  1805  A. 
died ;  and  in  1827  B.  died ;  and 
in  1831,  an  ejectment  was  brought 
by  the  children  of  B  against  per- 
sons holding  the  premises  by  mesne 
conveyances  under  C. ;  on  the 
ground  that  A.  was  non  compos 
mentis  at  the  date  of  the  deed : 
Held,  that  the  plaintiffs  were  bar- 
red by  the  statute  of  limitations, 
though  A.  was  non  compos  at  the 
date  of  the  deed,  and  though  the 
plaintiffs  were  infants  at  the  time  ot 
his  death.  Bensell  v.  Chancellor. 

371 
And  see  PRESUMPTION.   SET-OFF,  2. 

LUNACY. 

A  grantor  in  a  deed  may  avoid  his 
conveyance  by  proof  that  he  was 
non  compos  mentis  at  the  time  of  its 
execution.  Bensell  v.  Chancellor. 

371 

And  see  EVIDENCE,  6.     LIMITATIONS. 

MECHANICS'  LIEN. 

1.  Where  a  building  partly  finished 
was  bought  at  sheriff's  sale  by  A. 
and  a  deed  duly  made  and  acknowl- 
edged to  him,  and  then  a  judgment 
was    obtained    against    him ;   and 
after  the  building  was  finished  it 
was  again  sold  at  a  sheriff's  sale  as 
the  property  of  A.,  it  was  held,  that 
the  judgment  creditor  was  entitled 
to  a  preference  out  of  the  proceeds 
over  a  mechanic  who  under  a  con- 
tract  with  A.   did  work  in   com- 
pleting the  building.     Stevenson  v. 
Stonehill.  301 

2.  In   a  claim  filed   by   a  mechanic 
under  the   act  of  1836,   one  who 
erected  the  building,  and  was  the 


owner  at  the  time  the  work  was 
done,  may  be  named  as  contractor  ; 
and  one  who  purchased  the  build- 
ing after  the  work  was  done,  but 
before  the  filing  of  the  claim,  may 
be  joined  as  owner.  Sullivan  v. 
Johns.  366 

And  see  PRACTICE,  1. 

MORTGAGE. 

1.  The  defendant  gave   his  bond  to 
the  plaintiff,  for  the  payment  of  a 
certain  sum  of  money  in  two  years 
with  interest,  and  on  the  same  day 
executed    to   the  plaintiff  a  mort- 
gage of  certain  real  estate,  as  se- 
curity for  the  payment  of  the  bond. 
The  mortgage  was  duly  recorded. 
Judgment   was   entered   upon  the 
bond.     Afterwards   the   defendant 
sold  the  mortgaged  premises  to  A., 
who  stipulated  to   pay  the  money 
secured   by  the  mortgage  as   part 
of  the  consideration.     The  defend- 
ant being  desirous  to  sell  other  real 
estate,  which   was   bound   by   the 
judgment  entered  on  the  bond,  the 
plaintiff  agreed  to  enter  satisfaction 
on    the    judgment,   on    receiving 
A.'s   bond    for  the  same  amount. 
A.  gave  his  bond  accordingly,  and 
satisfaction   was    entered    on    the 
judgment.     Afterwards  A.  made  a 
general  assignment  for  the  benefit 
of  creditors.     Held,  that  the  mort- 
gage waa   not  invalidated   by  the 
entry  of  satisfaction  on  the  bond, 
under  these  circumstances.    Morris 
v.  Brady.  541 

2.  A  parol  agreement,  made   at  the 
time   of   a  sheriff's  sale  of    land 
under  a  judgment,  between  a  per- 
son holding  a  mortgage  upon  the 
land   prior   to  the  judgment,  and 
one  who  contemplated  purchasing 
the  land  at  the  sale,  that  the  mort- 
gage might   remain  a  lien  on  the 
land,  and  that  the  latter  should  be 
required  to  pay  to  the  sheriff  only 
the     surplus    of    purchase-money 
beyond  the  amount  of  the   mort- 
gage, is  not  binding  upon  one  who 
derived  title  from  the  purchaser  at 
the  sheriff's  sale,  without  notice  of 
the    agreement.     Roberts   v.    Wil- 
liams. 1 70 

3.  An   alias   scire  facias  on  a  mort- 
gage was    issued    against   A.,   as 
administrator    of   the    mortgagor 
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and  terre- ten  ants.  The  sheriff  re- 
turned ''Nihil,"  as  to  A.,  and" 
"  made  known,"  to  B.,  C.,  D.  &  E., 
terre-tenants.  F.  was  admitted,  on 
petition,  to  defend  pro  interesse 
suo  ;  and  at  the  trial  offered  to  put 
in  a  special  plea,  which  was  refused 
by  the  court :  C.,  D.,  and  E.  also 
offered  to  put  in  special  pleas, 
which  were  also  refused.  D.  and  E. 
then  filed  disclaimers.  The  jury 
were  sworn  as  between  the  plaintiff 
and  A.,  B.,  C.,  and  F.,  and  a  ver- 
dict was  given  for  the  plaintiff : 
after  which  the  court  ordered  judg- 
ment to  be  entered  against  A.,  as 
administrator,  for  the  amount  of 
the  verdict.  Held,  1st.  That  it  was 
error  to  reject  the  pleas  offered  by 
F.  and  the  other  terre-tenants.  2d. 
That  the  jury  ought  to  have  been 
sworn  as  against  all  the  parties 
who  appeared,  notwithstanding 
the  disclaimer  of  two.  3d.  That 
the  judgment  ought  to  have  been 
entered  against  A.  by  default  in 
the  first  instance ;  and  that  it  was 
error  to  give  judgment  against  him 
on  the  verdict.  Ibid. 

MOTHER. 
See  PARENT  AND  CHILD. 

NON  USER. 
See  PRESUMPTION. 

NOTICE  OF  SPECIAL  MAT- 
TER, &c. 

See  PRACTICE,  3. 

NUISANCE. 

If  a  person  entitled  to  raise  water  to 
a  certain  height  by  means  of  a 
dam,  raises  it  higher  than  he  is 
entitled  to  do,  the  person  injured 
may  reduce  the  dam  to  the  proper 
height,  but  has  not  the  right  to 
demolish  it.  Dyer  v.  DepuL  584 

OHIO  CANAL. 

See  CANALS,  &c. 

PARTNERSHIP. 

1.  Where  the  separate  note  of  one 
partner  is  taken  by  a  creditor  hold- 


ing the  note  of  the  firm,  it  is  a 
question  of  intention,  whether  this 
amounts  to  an  extinguishment  of 
the  joint  debt.  The  onus  of  show- 
ing that  it  is  an  extinguishment 
lies  upon  those  who  allege  it :  and 
it  is  necessary  for  them  to  show  a 
special  contract  to  that  effect,  or 
that  the  joint  note  was  given  up ; 
and  even  where  that  is  the  case, 
the  presumption  may  be  rebutted 
by  countervailing  proof.  Estate  of 
Davis  and  Desauque.  530 

2.  After  the  dissolution  of  a  partner- 
ship   by   agreement,    the    partner 
who   is  authorized    to   settle    the 
estate,  may  borrow  money  on  the 
credit  of  the  firm,  for  the  purpose 
of  paying  the  debts  of  the  firm ; 
and  if  the  credit  is  given  in  good 
faith,  though  with  a  knowledge  of 
the  dissolution,  and   the  money  is 
faithfully  applied  to  the  liquidation 
of  the  joint  debts,  the  creditor  has 
a   claim   against  the  firm,  and   is 
not  to  be  considered  as  a  creditor 
merely  of  the  partner  borrowing. 

Ibid. 

3.  A.  and  B.  partners,  dissolved  the 
partnership,  B.  remaining  to  settle 
the    business,   and    shortly    after- 
wards A.   &    B.  made   an   assign- 
ment of  the  partnership  effects  to 
C.  and   D.     The  assignment  con 
tained   a  preference   to   C.    for  a 
certain  sum,  "being  the  amount  of 
accommodation  notes  or  paper  and 
liabilities  or  responsibilities,  and  of 
borrowed   money   for  and   on   ac- 
count of  the  late  firm."   It  appeared 
that  the  firm  was  indebted  to  C.  on 
three  notes,  which  fell  due  after  the 
dissolution  and   before  the  assign- 
ment,   and   for   which    new   notes 
were  given  by  C.,  who  received  the 
notes  of  B.  for  the  same  amount. 
The  original  notes  remained  in  the 
hands  of  C.     Between  the  time  of 
the  dissolution  and  assignment,  B. 
borrowed  money  of  C.  for  the  pur- 
pose of  paying  other  debts  of  the 
firm,  and   the   money  was  so  ap- 
plied.    Held,  that  C.  was  entitled 
to  retain  the  amount  for  which  he 
was  preferred  in  the  assignment, 
and  which  included  the  three  notes 
and  borrowed  money.  Ibid. 

And  see  ATTACHMENT,   1,  2.     BILLS 
OF  EXCHANGE,  1,  2,  8.     SET-OFF. 
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PARENT  AND  CHILD. 

A  mother,  who  was  administrator  of 
her  deceased  son,  allowed  in  the 
settlement  of  the  estate,  for  the 
support  and  maintenance  of  the  son 
for  a  period  of  sixteen  years,  under 
the  circumstances  of  the  case. 
Strawbridge' s  Appeal.  568 

PAROL  EVIDENCE. 
See  EVIDENCE,  7. 

PARTNERS. 
See  EVIDENCE,  9.     PARTNERSHIP. 


PAUPER. 


1.  Under  the  act  of  1836,  |  9,  it  is  not 
necessary  that  there  should  have 
been  a  contract  for  service  for   a 
year,  to  gain  a  settlement :  it  is  suf- 
ficient if  there  have  been  a  service 
for  a  year  under  one  or  more  con- 
tracts.    Heidleberg  v.  Lynn.      430 

2.  Where  the  pauper  had  been  hired 
in  the  manufacture  of  gunpowder, 
at  a  certain  sum  per  100  pounds, 
and  three  months'  notice  on  each 
side  of  an  intended  determination  of 
the  contract  was  stipulated  for,  and 
it  appeared  that  he  had  occasion- 
ally worked  out  on  his  own  account 
during  the  period  of  his  hiring,  it 
was  held,  that  he  had  gained  a  set- 
tlement by  the  hiring.  Ibid. 

PAYMENT  AND  SATISFACTION. 

See  BILLS  or  EXCHANGE,  5.     PART- 
NERSHIP, 1. 

PLEADING. 

1.  Where  an  agreement  under  seal 
stipulates  for  the  construction  by 
the  plaintiff  of  a  steam  engine  for 
the  defendants  within  a  certain 
time,  "  unavoidable  accidents  only 
excepted,"  and  the  defendants  cov- 
enant to  pay  for  the  same  by  in- 
stalments at  certain  periods  after 
the  commencement  and  comple- 
tion of  the  work  ;  and  an  unavoid- 
able accident  happen  by  which  the 
completion  of  the  work  is  delayed  ; 
and  the  time  for  performance  is 
enlarged  by  parol ;  the  plaintiff 
must  proceed  in  covenant  and  can- 


not maintain  an  action  of  nsmtmp- 
sit,  although  the  accident  should 
happen  after  the  time  for  perform- 
ance has  expired.  Given  v.  Kubtrta. 

^4 

2.  Where    the   terms    of    a  special 
agreement  have  been  performed  by 
the  plaintiff,  and  nothing  remains 
but  the  mere  duty  on   the   part  of 
the   defendant  to  pay  money,  the 
plaintiff  may  recover  on  the  com- 
mon money  counts   in  assumpsit. 
Bomeisler  v.  Dobson.  398 

3.  In  trespass  quare  clausum  fregit, 
where  the  declaration  describes  the 
close  with  precision  by  metes  and 
bounds,    &c.,  the  defendant  may, 
nevertheless  plead    liberum    tene- 
mentum.     Fisher  v.  Morris.       358 

And  see  BILLS  OF  EXCHANGE,  6. 
MECHANICS'  LIEN,  2.  MORTGAGE, 
3.  TRESPASS. 

POOR. 

See  PAUPER. 

POSSE  COMITATUS. 
See  CONSTABLE,  1. 

POSSESSION. 
See  COURT  AND  JURT,  1. 

POWERS. 

See  EXECUTORS,  2,  3,  5. 

PRACTICE. 

1.  To  a  scire  facias  on  a  mechanic's 
lien  against  A.,  contractor,  and  B., 
owner,  the  sheriff  returned  "  made 
known"    as  to   A.,    and    "nihil 
habet "  as  to  B.     A  plea  was  en- 
tered for  both  defendants,  the  jury 
was  sworn  as  to  both,  and  the  judg- 
ment was  entered  generally.    Held, 
that  although  the  proceedings  were 
irregular,  yet  that  as  B.  was  not 
personally  liable  on  the  judgmentt 
there  was  not  sufficient  cause  for 
the    reversal    of    the    judgment. 
Sullivan  v.  Johns.  366 

2.  Notice  of  special  matter  intended 
to  be  offered  in  evidence,  must  be 
given  under  the  rule  of  court,  not- 
withstanding that  an   affidavit  of 
defence  has  been  filed,  setting  forth 
in  substance  the  matter  offered  in 
evidence.  Ibid. 
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3.  Where  a  verdict  has  been  taken  at 
Nisi  Prius,  subject  to  the  opinion 
of  the  court  on  the  evidence,  the 
court  will  not  order  judgment  to 
be  entered  for  the  plaintiff  under 
the  xYinth  rule,  unless  some  un- 
foreseen occurrence  has  taken  place 
which  has  put  the  debt  in  jeopardy 
by  an  increased  risk  of  the  defend- 
ant's insolvency ;  which  must  be 
specially  shown  by  the  plaintiff. 
The  mere  circumstance  that  the  de- 
fendant's real  estate  is  incumbered, 
is  not  sufficient,  unless  it  be  shown 
that  the  incumbrance  did  not  exist 
at  the  time  of  the  trial,  or  that  the 
defendant  is  about  to  incumber  it 
further.  Horbach  v.  Reeside. 

223 

And  see  ATTACHMENT.  BILLS  OF  EX- 
CHANGE, 9.  ERROR,  &c.  MORT- 
GAGE, 3.  ROADS  AND  STREETS,  1, 
2,4. 

PRESUMPTION. 

The  rule  in  Pennsylvania  is,  that  a 
non-user  of  an  incorporeal  heredi- 
tament for  twenty-one  years  creates 
a  presumption  to  defeat  the  right. 
Non-user  for  twenty  years  is  not 
sufficient.  Dyer  v.  Depui.  584 

PRINCIPAL  AND  AGENT. 
See  AGENT. 

PRIVILEGE. 

See  ERROR,  &c.,  2. 

PROMISSORY   NOTES. 

See  BILLS  OF  EXCHANGE. 
And  see  ASSIGNMENTS,  1,  3.     PART- 
NERSHIP.    SET-OFF,  1. 

RAILROAD  COMPANIES. 
See  CANALS,  &c. 

REAL  OR  PERSONAL  ESTATE. 

See  HUSBAND  AND  WIFE,  3,  7.    IN- 
TESTATE, 2. 

RECORDING  OF  DEEDS. 
See  ASSIGNMENT,  5. 

RELEASE. 
See  ASSIGNMENTS,  4.    WILLS,  5. 


RELIGIOUS  SOCIETIES. 
See  TRESPASS. 

RENT. 

See  ASSIGNMENT,  2.     DISTRESS. 
LANDLORD  AND  TENANT. 

ROADS  AND  STREETS. 

1.  Where  the  Court  of  Quarter  Ses- 
sions has  confirmed  the  report  of  a 
jury  on  a  petition  to  vacate  a  road 
in   a   borough,  this  court  will  not 
reverse  the  decree,  on  the  ground 
that  the  road  vacated  was  a  street, 
and   within    the   prohibition   con- 
tained in  the  22d  section  of  the  act 
of  13th  of  June   1836,  unless  it  so 
appear  on  the  face  of  the  proceed- 
ings.    Allentown  Road.  442 

2.  Where  the  petition  was  that  a  cer- 
tain road  should  be  vacated,  and  the 
court  appointed  viewers  ;  but  the 
order    reciting    the    petition,    &c., 
directed   that  the   viewers  should 
proceed  to  lay  out  the  road,  &c., 
and  the  viewers  reported  in  favor 
of  vacating  the  road,  and  no  ex- 
ception  was   made    in   the    court 
below  on  this  ground ;  the  Supreme 
Court    affirmed    the    proceedings. 

Ibid. 

3.  In  the  year   1790  a  street  to  be 
called  Washington  street  was  laid 
out,  in  pursuance  of  an  act  of  the 
legislature,   through   part  of    tha 
District  of  Southwark.     The  street 
was  never  in  fact  opened.  In  1828, 
the    defendants,    who     were    the 
owners  of  a  piece  of  ground  over 
which  Washington  street  had  been 
laid  out,  conveyed  to  the  plaintiff  a 
lot  of  ground,  part  of  their  larger 
lot,  describing  it  in   the  deed   as 
"  containing  in  breadth  on  Prime 
street,"  (which   ran  parallel  with 
Washington  street  and  north  of  it) 
"  thirty-one  feet  four  inches,  and  in 
length  southwardly   between   par- 
allel lines  running  at  right  angles 
with  Washington  street,  on  the  east 
line  thereof  ninety-eight   feet  six 
inches,  and  on  the  west  line  there- 
of seventy-three   feet   six   inches, 
and  two-thirds  of  an  inch,  be  the 
same    in   depth  more  or  less,    to 
Washington  street,  where  it  con- 
tains   in    breadth    east  and  west 
thirty-one  feet ;   bounded    on  the 
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north  by  the  said  Prime  street ;  on 
the  south  by  the  said  Washington 
street  as  the  same  may  hereafter 
be  opened,  &c.  In  1834  an  act  of 
the  legislature  was  passed  to  vacate 
and  annul  the  said  Washington 
street :  Held,  that  the  plaintiff  did 
not  acquire  by  his  deed  a  title  to 
any  part  of  the  soil  of  the  said 
street  and  consequently  was  not 
entitled  to  recover  any  part  of  it 
from  the  defendants.  Union  Burial 
Ground  v.  Robinson.  18 

4.  Where  the  viewers  appointed  in 
1835,  upon  a  petition  to  widen  a 
street  between  two  certain  termini, 
reported  in  favor  of  a  width  of  fifty 
feet,  which  was  confirmed  by  the 
Quarter  Sessions,  in  the  same  year, 
and  in  1838  a  report  of  a  jury  of 
view  made  in  1831,  in  favor  of 
opening  the  street  of  the  width 
of  forty  feet,  for  a  part  of  the 
distance  between  the  same  termini, 
was  confirmed,  the  Supreme  Court, 
on  certiorari,  quashed  the  proceed- 
ings. Case  of  Noble  Street.  333 

SALE  OF  GOODS. 
See  VENDOR  AND  VENDEE,  2. 
And  see  COURT  AND  JURY  1. 

SALE  OF  LAND. 
See  VENDOR  AND  VENDEE,  1. 

SATISFACTION. 

See  MORTGAGE,  1. 

SCIRE  FACIAS. 

See  ATTACHMENT,  2,  3.     MORTGAGE, 
3.     PRACTICE,  1. 

SEAL. 

See  ASSIGNMENTS,  4.    BILLS  or  EX- 
CHANGE-, 6. 

SEPARATE  ESTATE. 
See  HUSBAND  AND  WIFE,  1. 

SET-OFF. 

1.  In  an  action  on  .a  promissory  note 
given  by  the  defendants  in  favor 
of  the  plaintiff,  it  was  held,  that 
the  defendants  might  set  off  a  debt 
due  by  the  plaintiff  to  a  company 
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or  partnership  of  whioh  the  defend- 
ants were  members ;  the  other 
members  of  the  company  or  part- 
nership authorizing  the  same. 
Tiistin  v.  Cameron.  379 

2.  A.,  having  a  fund  in  his  hands  as 
an  executor,  the  interest  of  which 
was  payable  to  the  widow  of  the 
testator  during  her  life,  and  the 
principal  to  be  divided  among 
the  children  of  the  testator  after 
her  death,  became  bound,  in  1816, 
in  a  bond  as  surety  for  B.,  one  of 
the  children.  In  1821,  B.  assigned 
his  share  of  the  fund  to  C.  for  a 
valuable  consideration,  and  shortly 
afterwards  became  insolvent.  In 
1824,  A  paid  the  amount  of  the 
bond  to  the  obligee.  In  1838  the 
widow  died :  Held,  that  A.  had  a 
right  to  avail  himself  of  the  pay- 
ment of  the  bond  as  an  equitable 
defence  against  the  claim  of  C.  aa 
assignee  of  the  legacy  ;  and  that 
this  right  was  not  affected  by  the 
statute  of  limitations.  Romig  v. 
Eardman.  .  112 

And  see  BOND. 

SETTLEMENT. 
See  PAUPER. 

SHERIFF. 

See  EXECUTION. 

SHERIFFS'  SALE. 

See  MECHANICS'   LIEN.     MORTGAGE, 
2.    VENDOR  AND  VENDEE,  1. 

SIGNING. 
See  WILLS,  1. 

SLANDER. 

See  ERRORS,  &c. 

STATUTE  OF  LIMITATION. 
See  LIMITATION. 

STOCK. 
See  CANALS,  Ac.,  2. 

STOPPAGE  IN  TRANSITU. 

P.  <k  Co.,  merchants  in  Philadelphia, 
ordered  certain  goods  of  the  plain- 
tiffs, merchants  in  Leghorn,  and 
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opened  a  credit  in  their  favor  with 
L.  &  Co.  of  London,  who  in  a 
letter  to  P.  &  Co.  recognised  the 
credit.  The  plaintiffs  in  pursu- 
ance of  this,  drew  several  bills  at 
different  times  on  L.  &  Co.,  which 
were  duly  paid.  On  the  10th  of 
March,  1837,  the  plaintiffs  drew 
their  bill  on  L.  &  Co.  for  1120J.  at 
tfiree  months  date,  which  was  re- 
mitted to  their  agent  in  London. 
On  the  13th  of  the  same  month, 
they  shipped  certain  goods  to  New 
York  consigned  to  P.  &  Co.  On 
the  23d  of  March,  L.  &  Co.  wrote 
to  the  plaintiffs,  to  suspend  all 
further  valuation  on  them  on  ac- 
count of  P.  &  Co.;  and  on  the  25th 
of  March  the  bill  drawn  by  the 
plaintiffs  on  L.  &  Co.  was  pro- 
tested for  non-acceptance.  P.  & 
Co.  stopped  payment  on  the  22d 
of  March,  and  made  an  assign- 
ment to  the  defendants  of  certain 
real  and  personal  property  in  New 
York,  including  all  merchandise  to 
arrive  in  New  York  belonging  to 
them,  in  trust  to  pay  in  the  first 
place  a  particular  creditor  in  full, 
and  afterwards  to  pay  other  cred- 
itors. On  the  2d  of  May,  the 
general  agent  of  the  plaintiffs  in 
New  York,  communicated  by  letter 
to  P.  &  Co.  the  fact  of  the  non- 
acceptance  of  the  bills  by  L.  &  Co. 
and  inquired  for  whose  account  the 
goods  were  imported,  and  how  it 
was  intended  to  reimburse  the 
plaintiffs.  P.  &  Co.  in  reply  stated 
the  fact  of  the  assignment  of  the 
goods  to  the  defendants,  to  whom 
the  plaintiffs'  agent  wrote  on  the 
5th  of  May,  notifying  them  of  the 
non-acceptance  of  the  bills,  and 
proposed  that  the  goods  should  be 
placed  in  deposit  with  him  until  it 
should  be  seen  whether  L.  &  Co. 
would  pay  the  bills,  and  also 
notified  them  that  the  goods  had 
not  been  paid  for,  and  that  they 
would  be  required  to  keep  a  sepa- 
rate account  of  them.  The  goods 
arrived  at  New  York  on  the  9th 
of  May,  and  were  entered  by  the 
defendants  at  the  custom-house. 
On  the  21st  of  May,  an  agreement 
was  entered  into  between  the 
plaintiffs'  agent  and  the  defendants 
bj  which  it  was  agreed,  that  the 


goods  should  remain  in  the  posses- 
sion of  the  defendants,  subject  to 
the  legal  claims  of  both  parties, 
the  rights  of  neither  party  to  be 
affected.  It  did  not  appear  that 
any  demand  bad  been  made  of  the 
carrier:  Held,  1st.  That  the  plain- 
tiffs had  a  right  to  stop  the  goods 
in  transitu,  notwithstanding  the 
transactions  with  L.  &  Co.,  and 
notwithstanding  the  assignment  to 
the  defendants.  2d.  That  a  special 
authority  or  power  for  that  purpose 
to  the  plaintiffs'  agent  was  not  ne- 
cessary. 3d.  That  there  was  a  suf- 
ficient exercise  of  the  right  in  this 
case,  and  that  a  demand  of,  or 
notice  to  the  carrier  was  not  neces- 
sary. Bell  v.  Moss.  189 

STREETS. 
See  ROADS. 

SUPREME  COURT. 
See  COURTS,  1. 

SURETY. 
See  CONSTABLE,  2,  3.     SET-OFF. 

TAXES. 

See  VENDOR  AND  VENDEE,  1. 

TENANT  BY  THE  CURTESY. 
See  HUSBAND  AND  WIFE. 

TENANTS  IN  COMMON. 
See  COURTS,  3.     EVIDENCE,  8. 

TERRE  TENANT. 

See  MORTGAGE,  3. 

TRESPASS. 

Articles  of  agreement  were  entered 
into  between  two  religious  societies 
called  the  Lutheran  and  Reformed 
Congregations,  by  which,  after  reci- 
ting, that  they  had  together  erected 
a  church  for  their  mutual  benefit, 
certain  stipulations  were  entered 
into ;  one  of  which  provided  that 
the  trustees  in  conjunction  with 
and  by  consent  of  the  elders  and 
wardens,  should  have  the  right  to 
elect  and  remove  the  minister ;  and 
another  article  declared  that  no 
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other  minister  should  preach  in 
the  church  except  by  consent  of 
the  regular  minister  and  vestry. 
A  conveyance  was  made  of  the 
church  and  ground  to  A.  &  B.  in 
trust  for  the  said  societies,  and  to 
suffer  the  premises  at  all  times 
thereafter  forever,  to  be  at  the  dis- 
posal and  under  the  care,  regula- 
tion and  management  of  the  two 
societies,  &c.  A  minister  was  ap- 
pointed by  the  council  of  the  Luth- 
eran society,  to  whom  opposition 
was  made  by  a  portion  of  the  con- 
gregation. The  question  was  re- 
ferred to  the  synod,  who  decided 
that  an  election  should  be  held  to 
determine  if  the  minister  so  ap- 
pointed should  continue.  A  ma- 
jority at  this  election  appeared  to 
be  against  him ;  but  the  council 
continued  him ;  and  his  friends 
took  possession  of  the  key  of  the 
church  and  nailed  up  the  doors 
and  windows.  A  portion  of  the 
congregation  invited  another  min- 
ister to  preach  in  the  church  ;  and 
for  the  purpose  of  preparing  the 
church,  certain  persons,  members 
of  the  church,  broke  open  and 
entered  the  church.  Held,  (1st), 
That  they  had  no  right  to  enter 
for  this  purpose  and  were  liable  as 
trespassers.  (2d),  That  an  action 
was  well  brought  against  them  at 
the  suit  of  A.  &  B.,  the  trustees  of 
the  land,  and  might  be  maintained 
notwithstanding  that  B.  dissented 
and  disclaimed ;  he  having  been 
indemnified  for  the  cost,  &c. 
Unanyst  v.  Shortz.  506 

And  see   CANALS,    &c.,    1.      PLEAD- 
INGS, 1. 

TRUSTEES. 

See  ASSIGNMENTS,  6.     EXECUTORS,  3. 
TRESPASS. 

VENDOR  AND  VENDEE. 

1.  By  articles  of  agreement  under 
seal,  A.  agreed  to  sell  and  convey 
to  B.  and  0.  a  certain  large  lot  of 
ground,  for  the  sum  of  $29,700, 
payable  at  the  option  of  B.  and 
(J..  either  in  cash  or  ground-rents 
issuing  out  of  the  premises,  to  be 
secured  in  the  usual  manner,  and 
to  be  reserved  in  deeds  to  be  exe- 


cuted by  A.  to  such  purchasers 
as  might  be  procured  by  B.  and 
C.,  and  which  ground-rents,  when 
secured  by  brick  buildings,  were 
to  be  credited  towards  the  pur- 
chase-money at  a  fixed  rate.  B. 
and  C.  covenanted  to  pay  the  said 
sum  of  $29,700,  with  lawful  in- 
terest thereon,  or  to  secure  to  A. 
ground  rents  to  the  amount  of 
$1782  per  annum  ;  and  that  the 
business  of  letting  on  ground- 
rent,  &c.,  should  be  brought  to 
a  close  within  four  years,  and  so 
much  of  the  said  sum  of  $2(.),700, 
and  interest  thereon,  as  should  not 
be  then  paid  or  discharged,  should 
forthwith  be  paid  off;  and  A. 
covenanted  to  convey  in  fee  simple 
a  good  title  to  the  residue  of  the 
lot,  if  any,  to  B.  and  C.  as  soon  as 
they  should  have  paid  and  secured 
the  purchase-money  and  interest. 
B.  and  C,  then  covenanted  with 
A.,  that  until  the  payment  of  the 
purchase-money  and  interest,  he 
should  have  all  the  remedies  for 
the  recovery  of  so  much  of  the 
said  annual  sum  of  $1782  as 
should  not  have  been  already  se- 
cured by  reserved  ground-rente,  as 
are  usual  in  ground-rent  deeds  in 
Philadelphia,  and  as  fully  as  if  the 
covenants  therein  contained  and 
clause  of  re-entry  were  fully  and 
verbatim  repeated ;  it  being  ex- 
pressly covenanted,  that  in  case  of 
failure  to  fulfil  any  covenant  in 
the  said  agreement  contained,  it 
should  be  lawful  for  A.  to  re-enter 
upon  the  premises,  without  any 
legal  proceedings,  and  the  same 
thenceforth  to  hold  for  his  own 
exclusive  use.  In  pursuance  of 
this  agreement,  B.  and  C.  sold 
several  small  lots,  and  A.  made  con- 
veyances on  ground-rent.  After- 
wards a  judgment  was  obtained 
against  C.,  under  which  his  inter- 
est in  the  large  lot  was  sold  by  the 
sheriff,  and  the  proceeds  brought 
into  court.  Held,  1.  That  the  annual 
sum  stipulated  to  be  paid  by  B.  and 
U.  to  A.  was  to  be  considered  as  in- 
terest upon  the  purchase-money, 
and  not  in  nature  of  a  ground-rent 
payable  out  of  the  proceeds  of  the 
sheriff's  sale.  2.  That  the  taxes 
and  the  assessments  for  iron  pipes, 


612 


INDEX. 


filling,  paving  and  curbing  foot- 
ways upon  the  whole  lot,  were  to 
be  paid  in  full,  and  not  merely  the 
one-half  of  C. ;  but  that  B.  was 
entitled  to  be  subrogated  as  to  one- 
half  against  the  interest  of  C.  in 
the  land  sold  by  the  sheriff. 
Moroney  v.  Copeland.  407 

2.  A.,  living  in  Ohio,  came  to  Phila- 
delphia, and  being  desirous  of  buy- 
ing a  quantity  of  shoes,  went  to  the 
store  of  the  plaintiff,  who  was  a 
shoe  dealer,  and  examined  his 
stock,  and  then  employed  the  de- 
fendants, also  residing  in  Philadel- 
phia, to  purchase  a  certain  quantity 
for  him.  The  defendants  did  so, 
gave  the  plaintiff  their  note  for  the 
amount,  and  sent  the  goods  to  A., 
and  drew  a  bill  on  him  for  the 
amount,  which  was  accepted  by  A. 
Afterwards,  and  before  the  ma- 
turity of  the  note,  A.  being  again 
in  Philadelphia,  th«  plaintiff  re- 
quested him  not  to  pay  the  bill ; 
told  him  that  the  shoes  were  his 
property,  and  not  the  property  of 
the  defendants,  and  desired  A.  to 
account  with  him,  the  plaintiff. 
When  the  bill  fell  due,  A.  refused 
to  pay  it  to  the  defendants.  Held, 
that  these  facts  constituted  an 
equitable  defence  for  the  defend- 
ants against  the  suit  of  the  plaintiff. 
Smith  v.  Plummer.  89 

And  see  AGENT,  1.  BILLS  OP  EX- 
CHANGE, 5.  STOPPAGE  IN  TRAN- 

8ITU. 

VERDICT. 
See  PRACTICE,  3. 

WARRANT. 

See  EVIDENCE,  4. 

WATER. 

See  DEED.     NUISANCE. 

WIDOW. 
See  INTESTATE,  3 

WIFE. 
See  HUSBAND  AND  WIFE. 

WILLS. 
1.  Under  the  act  of  the  8th  of  April 


1833,  relating  to  last  wills,  a  will 
must  be  signed  by  the  person  mak- 
ing the  same  at  the  end  thereof, 
unless  prevented  from  signing  it, 
or  from  directing  another  to  sign 
it,  by  the  extremity  of  last  sick- 
ness. Semble,  that  a  long  standing 
and  continued  infirmity  as  a 
chronic  disease,  would  not  be  such 
extremity.  The  deceased,  by  rea- 
son of  an  infirmity  of  the  hands 
of  some  standing,  was  unable  to 
write,  but  directed  others  to  sign 
his  will  for  him,  who  refused  to  do 
so  from  misapprehension  of  the 
law.  Held,  that  such  refusal  with 
a  continued  exertion  at  each  op- 
portunity to  have  the  will  signed, 
was  not  a  compliance  with  the 
provisions  of  the  act.  Strieker  v. 
Groves.  386 

2.  A  will  made  since  the  act  of  the 
8th  of   April   1833,  began    thus: 
"  I  do  make  this  my  last  will  and 
testament  of   and  concerning    the 
real  and  personal  estate  whereof  I 
am  in  any  wise  seised  or  otherwise 
possessed,  either  in  possession 
reversion,  &c.,  which  I  have  any 
power  to  dispose  of,  as  follows," 
&c.      After    sundry    specific    and 
pecuniary    legacies,    the    testator 
devised  the  whole  of  her  residuary 
estate    upon    certain    trusts,    and 
then  concluded :     li  In  order  that 
the  foregoing,   my   last  will   and 
testament,    may   be    carried   fully 
into  effect,  I  authorize  and  direct 
my  executors   hereinafter  named, 
to  sell  and  dispose  of  such  parts 
of  my  real  and  personal  estate  (as 
has  not  been  hereinbefore  disposed 
of),  and  good  and  sufficient  titles 
in  law  to  make  to   the   purchaser 
for  the  same.     Held,  that  the  exe- 
cutors  had   power  to  sell   certain 
real  estate  acquired  by  the  testator, 
after  the  date  of  her  will,  and  of 
which  she  died  seised.     Roney  v. 
Stillz.  38 1 

3.  A  testator  directed  that  immedi- 
ately after  the  death  of  his  wife, 
his  house  and  lot  of  ground  should 
be  "  valued  or  appraised  by  three 
or  more   creditable  and  judicious 
men  ;"  and   if  his  son  A.    should 
choose  to   take   the  messuage  and 
lot  at   such    a   valuation,  then  he 
devised  the  same  to  him  in  fee,  he 
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paying  to  the  testator's  SOD  J.  one- 
third,  and  to  his  daughter  B.  one- 
third  part  of  the  valuation:  and  if  A. 
should  decline  to  take  at  the  valua- 
tion, then  be  devised  the  messuage 
and  lot  to  his  daughter  B.  in  fee, 
she  paving  to  his  son  A.,  or  his 
representatives,  his  third-part  of 
the  valuation  :  But  if  both  his  son 
A.  and  his  daughter  B.  should  de- 
cline to  take  at  valuation,  then  he 
directed  his  executors  to  sell,  and 
gave  the  proceeds  to  his  three  chil 
dren,  A.,  B.  and  J.  He  gave  cer- 
tain legacies,  and  bequeathed  the 
residue  to  his  three  children.  He 
appointed  his  eon  A.  and  his  son- 
in-law  G.  (the  husband  of  B.)  exe- 
cutors. By  a  codicil,  dated  a  few 
days  after  the  will,  reciting  the 
death  of  his  son  A.,  he  devised 
"all  the  legacies  and  estates  in- 
tended for "  his  said  son,  to  the 
three  children  of  his  said  son,  and 
appointed  F.  B.  executor  in  place  of 
his  son.  The  three  children  of  A. 
were  minors  at  the  death  of  the 
testator.  Held,  (1)  That  the  power 
of  appointment  of  the  appraisers 
was  not  in  the  executors,  but  in 
the  devisees  under  the  will.  (2) 
That  under  the  codicil  the  children 
of  A.  succeeded  to  the  right  of  elec- 
tion given  to  their  father.  (3) 
That  one  of  the  children  might 
maintain  ejectment  against  the 
heirs  of  B.,  to  recover  his  share. 
Boshart  v.  Evans.  551 

A  testator  devised  to  his  son  H. 
in  fee,  all  his  land  in  Springfield 
township,  subject  to  the  payment 
and  privileges  thereinafter  set 
forth.  He  then  gave  certain  horses, 
&c.,  to  his  two  sons,  H.  and  P. : 
then  ordered  his  cattle,  furniture, 
&c.,  to  be  sold,  and  gave  the  pro- 
ceeds to  his  six  children  equally. 
He  then  gave  various  pecuniary 
legacies  to  his  five  children,  excep- 
ting II..  amounting  altogether  to 
1272Z.  12s.  3d.  The  will  then  pro- 
ceeded :  "  I  will  and  order  that  my 
son  H.  do  pay  all  the  foregoing 
legacies  to  his  brothers  and  sisters 
in  consequence  of  his  having  my 
whole  real  estate  ;  in  the  following 
manner."  viz.,  at  certain  periods: 
he  then  gave  to  his  wife  the  use 
of  a  room  in  his  house,  and  certain 


furniture  and  provisions  to  be  an- 
nually furnished  by  his  son  H., 
and  proceeded  as  follows  :  "  And  I 
give  and  bequeath  to  her  all  my 
bees,  and  the  interest  of  200Z.  a 
year  during  her  natural  life  ;  which 
said  2001.  is  to  be  and  remain  on 
my  real  estate  during  her  life,  and 
the  interest  to  be  paid  to  her  by  my 
said  son  Henry:  and  as  there  will 
remain  the  sum  of  271.  7s.  9d.  of 
the  value  which,  my  said  son  was 
to  pay  out  of  the  land,  after  paying 
the  above  legacies,  I  will  ana  order 
shall  go  with  the  residue  and  re- 
mainder of  my  estate  not  herein 
devised,  to  be  equally  divided  be- 
tween my  sons  and  daughters, 
share  and  share  alike,  after  the 
decease  of  my  said  wife."  Held, 
that  the  200Z.,  the  interest  of  which 

•  was  payable  to  the  widow,  did  not 
form  part  of  the  residue,  and  was 
not  divisible  among  the  children  on 
the  death  of  the  widow.  Weyer- 
bach  v.  Weyerbach.  579 

5.  A  testator  who  died  in  England, 
seized  of  considerable  real  estate 
in  Pennsylvania,  made  the  follow- 
ing bequests  :  "  I  bequeath  to  my 
wife  E.  H.  the  sum  of  1250Z.  a  vear, 
payable  out  of  my  estate  in  Penn- 
sylvania, in  America,  and  after  her 
decease  to  my  only  daughter  M. 
A.  H. :  together  with  all  and  every 
property  belonging  to  me  whereso- 
ever it  exists  ;  and  for  carrying 
my  intention  as  above  specified 
into  execution,  I  do  hereby  nomi- 
nate my  wife  E.  H.,  H.  A.  J.,  &c., 
to  be  my  executors  for  the  purpose 
of  paying  the  above  annuity  to 
my  wife,  and  otherwise  disposing 
and  managing  of  my  property  in 
America,  or  elsewhere,  as  may  ap- 
pear to  them  most  beneficial  to  the 
interest  of  my  said  wife  and  child." 
He  then  gave  certain  legacies,  and 
the  will  concluded  thus:  "After 
the  decease  of  my  daughter,  in 
case  she  does  not  reach  the  age  of 
twenty-one  years,  then  I  desire 
that  my  wife  E.  H.  may  enjoy  the 
whole  of  my  property  during  her 
natural  life  ;  and  if  my  said  wife 
should  marry  again  and  have  chil- 
dren, then  my  property  to  be  at 
her  disposal  ;  but  if  she  should 
decease  without  any  children  by  a 
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future  husband,  in  such  case  my 
property  to  he  equally  one-half  at 
the  disposal  of  my  wife,  and  the 
residue  to  he  equally  divided 
among  the  children  of  II.  A.  J." 
The  executors  H.  A.  J.,  &c.,  re- 
nounced, and  letters  testamentary 
were  granted  to  E.  II.,  the  widow. 
By  a  private  act  of  assembly,  E. 
II.  executrix,  &c.,  was  authorized 
by  herself  or  attorney,  to  sell  and 
convey  the  real  estate  of  the  testa- 
tor within  the  city  and  county  of 
Philadelphia,  with  a  proviso  that 
all  rents  reserved  on  such  sales 
should  he  reserved  payable  to  the 
said  E.  H.  and  her  heirs  in  trust 
for  the  uses  and  purposes  declared 
of  and  concerning  his  estate,  in 
and  by  the  last  will  of  the  testator. 
E.  H.,  widow  and  executrix  of  the 
testator,  by  her  attorney  in  fact, 
conveyed  a  lot  of  ground,  reserving 
a  ground-rent  according  to  the  pro- 
visions of  the  act,  with  a  proviso 
that  if  the  grantee  of  the  lot  should 
within  a  certain  time  pay  to  the 
said  E.  II.  her  heirs  and  assigns, 
for  the  uses  and  purposes  declared 
of  and  concerning  his  estate,  in  the 
last  will  of  the  testator,  a  certain 


.  principal  sum,  &c.,  then  the  rent 
should  cease,  and  the  said  E.  II. • 
her  heirs  or  assigns,  should  and 
wruld  execute  a  sufficient  release, 
&c.  After  the  making  of  this  con- 
veyance E.  H.  died,  and  adminis- 
tration de  bonis  non,  &c.  was 
granted  to  T.  C.  Held,  1.  That 
•  the  executors  had  power  under  the 
will  to  sell  the  real  estate  of  the 
testator  in  Pennsylvania.  2d. 
That  by  a  sale  on  ground-rent  the 
power  was  exhausted  in  respect  to 
the  premisee,  and  that  the  admin- 
istrator de  bonis  non  could  not,  by 
virtue  of  the  power  in  the  will, 
sell  or  release  the  ground-rent.  3d. 
That  the  daughter  of  the  testator 
being  yet  an  infant,  the  court  had 
power  under  the  act  of  5th  Feb- 
ruary, 1821,  to  make  an  order 
authorizing  and  requiring  her 
guardian  to  execute  a  sufficient  re- 
lease of  the  ground-rent,  on  pay- 
ment of  the  sum  stipulated  in  the 
deed.  Ex  parte  Elliott.  524 

And  see  ADMINISTRATION.      EXECU- 


WITNESS. 

See  EVIDENCE,  2,  5,  7,  8,  9,  10,  11- 


THE  END. 
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